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Sittings  at  Westminster  in  Easier  Term,  1839. 

BEFORE    MR.  JUSTICE    BOSANQUET. 

1839. 
Wooding  v.  Oxley.  mI^. 

RESPASS  for  assaulting  the  plaintifif^  and  causing  him  Proof  of  annoy 
to  be  imprisoned  without  reasonable  or  probable  cause,  and  furbance  by*! 
to  find  bail  to  answer  a  false  and  unfounded  charge.  person  present 

°  at  a  meeting, 

Pleas — first,  Not  guilty;  and  second,  that  the  defendant  >uch  as  crying 

"  hear  hear  " 

was  lawfiiUy  possessed  of  and  was  in  a  certain  room,  or  and  putUng ' 
apartment,  situate  in  Mare  Street,  Hackney,  and  being  so  JSIciJkei^'and* 
possessed,  and  being  in  the  said  room,  the  plaintiff  shortly  ™»}t>ng  o^ser- 
before  the  time  when  &c.,  entered  and  came  into  the  said  statemenu,  wUi 
room,  or  apartment,  and  then  made  a  great  noise,  dis.  ^tl^'of' 
turbance,  and  affray,  and  abused,  insulted,  and  ill-treated  ^^"^^"^  *" 
the  defendant  and  others,  his  friends,  then  also  lawfully  person  in  charge 

,     .         ,  1     -1  1   .      •«•  to  the  police; 

oemg  in  the  said  room,  or  apartment;  and  the  plaintiff  but,  to  justify 

such  a  course 

of  proceeding, 

it  must  be  shewn  that  what  was  done  amounted  to  a  breach  of  the  peace. 

VOL.  IX.  B  N.  P. 
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1839.  ^^^^  ffrcaily  disturbed  and  disquieted  them  in  the  peaceable 
and  quiet  possession  of  the  said  room^  &c.^  in  breach  of  the 
peace  &c. ;  whereupon  the  defendant  then  requested  him 
to  cease  his  said  noise  and  disturbance^  and  depart  from 
the  said  room,  Sec,  which  he  wholly  refused  to  do,  but  con- 
tinued there  making  the  disturbance  &c.,  whereupon  the 
defendant,  in  defence  of  the  said  lawful  possession  &c., 
and  to  restore  good  order  and  tranquillity,  gave  the  plain- 
tiff in  charge  to  one  John  Gulliver,  a  constable,  for  the 
said  refusal  to  depart  and /or  the  said  breach  of  the  peace, 
and  required  the  said  J.  G.  to  remove  him  from  the  room 
and  take  him  into  custody,  to  be  dealt  with  according  to 
law.  It  then  averred  that  the  said  J.  G.  took  the  plaintiff 
to  the  station-house,  and  because  it  was  late  at  night  and 
an  unreasonable  hour  to  convey  him  before  a  justice,  the 
constable  necessarily  detained  him  till  he  found  bail  to 
answer  the  said  charge,  and  the  defendant  afterwards  ap- 
peared before  one  William  Grove,  Esq.,  a  justice,  and 
charged  the  plaintiff  with  the  breach  of  the  peace,  and 
disturbance  aforesaid. — Replication,  de  injuria. 

It  appeared  that  the  plaintiff,  who  was  a  master  car- 
penter, on  the  evening  of  the  2nd  of  April,  had  been 
attending  a  meeting  of  a  benefit  society,  which  he  left 
about  9  o^clock,  and  went  to  a  meeting  of  a  temperance 
society,  at  which  the  defendant  was  chairman.  About  200 
persons  were  present.  There  was  contradictory  evidence 
as  to  what  part  the  plaintiff  took  in  the  proceedings. 
According  to  the  testimony  of  his  own  witnesses,  when  a 
man  who  was  addressing  the  meeting  said,  that,  if  a  person 
drank  water,  his  nerves  would  be  as  hard  as  iron,  and  he 
would  be  as  strong  as  an  elephant,  the  plaintiff  merely 
said,  "  Yes,  as  a  dead  elephant,^^  which  created  some 
laughter,  and  also  made  other  observations  which  had  the 
effect  of  interrupting  the  speaker  and  diverting  the  atten- 
tion of  the  meeting  from  his  speech.  These  witnesses 
(who  were,  like  the  plaintiff,  members  of  the  benefit 
society  and  came  from  it)  stated,  that  the  meeting  was  a 
ptiblic  meeting,  and  that  notice  had  been  given  of  it  by 
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the  drculation  of  hand-bills ;  and  they  denied  that  the  |g39^ 
plaintiff  assaulted  any  one^  or  created  any  disturbance^  or 
committed  any  breach  of  the  peace.  One  of  them  said 
there  was  no  noise  but  the  questions  and  answers^  and  any 
unpleasantness  that  arose  was  attributable  to  the  intem- 
perance of  Mr.  Oxley  in  leaving  the  chair^  and  going  to 
the  plaintiff  and  sayings  that  no  person  should  put  a  ques- 
tion. One  of  the  questions  was^  '^  what  is  to  be  done  with 
the  barley  ?''  and  the  answer  returned,  ^'give  it  to  the 
pigs;  they  fatten  pigs  with  it  in  America.^'  On  the  cross- 
examination  of  this  witness,  he  was  asked  by  Bompaa, 
Serjeant,  for  the  defendant,  "  Were  you  not  at  the  tem- 
perance society  a  week  before ;  and  was  there  not  then  a 
disturbance  ?'' 

Storks,  Seijt.,  for  the  plaintiff,  objected  to  the  ques- 
tion, as  the  plaintiff  was  not  shewn  to  have  been  there  at 
the  time. 

Bompaa,  Serjt. — ^It  goes  to  the  damages.  I  mean  to 
contend  that  a  number  of  persons  went  together  &om  the 
benefit  society  to  disturb  the  temperance  meeting,  and  I 
think  it  important  to  shew,  that  the  witness  had  been 
there  a  week  before  when  there  was  a  disturbance. 

BosANQUET,  J. — ^My  opinion  is,  that  it  is  not  evidence. 
I  will  take  a  note  of  it  if  you  please.  I  think  you  must 
shew  that  the  plaintiff  was  there. 

A  policeman  stated,  that  he  was  fetched  by  Mr.  Hunt, 
the  secretary  of  the  society,  and  that  there  was  no  disturb- 
ance when  he  got  to  the  room ;  that  the  defendant  met 
him  in  the  yard,  and  asked  why  he  was  not  there  sooner  ? 
he  replied,  that  he  came  as  soon  as  he  was  sent  for;  that 
the  defendant  desired  him  to  follow  him  into  the  room, 
which  he  did;  that,  when  they  got  into  the  middle,  the 
defendant  pointed  out  the  plaintiff  and  another  person^ 

b2 
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1839.  ^^^  ^^^>  "  These  two  gentlemen  have  been  creating  a  dis- 
turbance the  whole  of  the  evenings  and  I  give  them  in 
charge ;"  that  he  replied,  ''  I  have  not  heard  or  seen  any 
thing  which  would  justify  me  in  taking  them;^^  that  the 
defendant  said,  ^^  I  insist  on  your  taking  them  in  custody/' 
that,  after  some  further  conversation,  the  defendant  still 
insisting  on  their  being  taken,  he  (the  witsiess)  asked 
them  to  go  to  the  station,  and  they  consented ;  and  when 
there,  the  defendant  gave  charge  of  them,  and  signed  the 
sheet  containing  the  charge,  which  was  ''  making  a  dis- 
turbance at  the  temperance  meeting  room,  Mare  Street, 
Hackney/'  The  witness  further  stated,  that  the  case  was 
heard  by  Mr.  Grove,  the  magistrate  at  Worship  Street, 
on  the  following  day,  and  was  dismissed  by  him. 

The  witnesses  on  the  part  of  the  defendant  stated, 
that  the  meeting  was  not  a  public  meeting,  but  only  a 
meeting  of  the  members  and  fiiends;  that  the  plaintiff 
and  another  person,  who  was  taken  into  custody  with  him, 
when  a  person  was  speaking,  cried  out,  ^^  Ifs  a  lie ;''  that 
they  pushed  the  secretary  about  firom  one  to  the  other 
several  times,  and  created  so  much  confusion  that  the 
speakers  could  not  be  heard. 

Bompas,  Serjt.,  for  the  purpose  of  proving  that  the 
room  was  the  defendant's,  proposed  to  ask  a  witness  who 
it  was  that  took  it. 

BosANQUET,  J. — ^Is  it  uot  admitted  on  the  pleadings  ? 
The  replication  of  de  injuri&  admits  the  title. 

TF.  H,  Watson. — It  is  only  alleged  that  the  defendant 
was  lawfully  possessed,  and  de  injiuri&  puts  that  in  issue. 
There  is  no  seisin  in  fee  alleged. 

The  witness  stated,  that  Mr.  Oxley  had  possession  of  the 
room,  as  the  Temperance  Society  occupied  under  his  sanc- 
tion. 
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StorkSy  Seijt.^  for  the  plaintiff^  contended  that  the  1939, 
conduct  of  the  defendant  was  an  unwarrantable  inter- 
ference with  the  liberty  of  the  subject^  and  a  serious 
annoyance  and  inconvenience  to  the  plaintiff^  which  en- 
titled him  to  damages.  If  it  was  not  a  public  meetings 
why  were  hand-bills  circulated^  and  why  were  not  inquiries 
made  at  the  door  previous  to  admission  ?  The  object  of 
the  meeting  was  evidently  publicity^  and  the  aim  of  the 
speakers  applause ;  and  the  defendant  had  no  right  to  give 
the  plaintiff  into  custody  because  he  differed  in  opinion 
with  the  speakers^  and  therefore  contradicted  some  of  their 
statements. 

Bompas,  Serjt.,  for  the  defendant. — ^The  defendant  was 
chairman,  and  what  motive  could  he  have  for  interfering 
if  there  was  no  disturbance  ?  It  is  a  curious  fact,  that  so 
many  of  the  benefit  society^s  members  should  have  gone 
to  the  temperance  meeting.  They  do  not  affect  to  say, 
that  they  were  friends  of  the  cause.  If  a  chairman  of  a 
meeting  sees  a  set  of  men  coming  from  a  public-house  to 
disturb  the  meeting,  is  he  not  justified  in  interfering  to 
put  down  the  disturbance  ?  It  is  evident,  from  there  being 
several  of  the  club  there,  that  there  was  an  intention  to 
put  down  the  meeting.  It  appears  that  the  expression, 
"  it 's  a  lie,"  was  used,  and,  under  those  circumstances, 
whether  the  plea  of  justification  is  proved  or  not,  you  will 
say,  I  am  sure,  that  no  man  who  uses  such  language 
ought  to  have  more  thafi  a  farthing  damages.  It  appears, 
also,  that  the  secretary  was  hustled  and  assaulted.  If  a 
chairman  is  not  to  interfere  under  such  circumstances,  no 
meeting  of  any  society  could  be  conducted  at  all. 

BosANQUET,  J.,  in  summing  up,  after  reading  the  words 
of  the  special  plea,  told  the  jury  that,  in  his  opinion,  proof 
of  annoyance  and  disturbance,  such  as  crying  "  hear, 
hear/^  and  putting  questions  to  the  speaker,  and  making 
observations  on  his  statements,  would  not  be  a  sufficient 
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1839. 


justification  of  the  defendant's  conduct;  but^  in  order 
to  find  a  verdict  for  the  defendant^  they  must  be  satis-^ 
fied  that  what  was  done  by  the  plaintiff  amounted  to  a 
breach  of  the  peace. 


Verdict  for  the  plaintiff — Damages^  5/. 

Storks,  Serjt.,  and  W,  H.  Watson^  for  the  plaintiff. 
Bompas,  Serjt.^  R.  Gutney,  and  Henry,  for  the  defendant. 

[Attornies — Mastermatit  and  DoddS\ 


BUHngs  in  London  after  Michaelmas  Derm,  1837. — Q.B.  (a). 


BEFORE  LORD  DENMAN^  C.  J. 


Green  v.  The  London  Cemetery  Company. 

X  HE  declaration  stated  that  the  defendants  were  indebted 
to  the  plaintiff  for  the  use  and  occupation  of  certain  apart- 
ments.    The  plea  was  the  general  issue. 

The  action  was  brought  to  recover  the  sum  of  26/.,  being 
a  quarter's  rent  due  at  Lady-Day,  1837,  from  the  defend- 
ants, for  apartments  in  a  house  No.  64^  in  Comhill,  which 
were  occupied  for  the  purposes  of  the  Company.  The  case 
was  tried  chiefiy  upon  admissions  from  which  it  appeared 
that  in  the  month  of  June,  1836,  a  person  named  Steed 
ftDd  underiet  '  entered  into  a  written  agreement  with  a  person  named 

A  portion  of 

the  house  to  C.  from  Michaelmas,  1836,  and  received  from  C.  the  first  quarter's  rent,  due  at 
Christmas,  1836.  On  the  11th  of  January,  1837,  B.,  wishing  to  part  with  his  interest  before 
the  execution  of  the  lease,  wrote  to  A  ,  requesting  him  to  insert  the  name  of  D.  instead  of  his. 
D.y  a  few  days  after,  sent  to  A.  a  written  consent  to  become  his  tenant,  on  the  same  terms  as  B. 
had  agreed  to;  and,  in  consequence,  the  lease  was,  on  the  16th  of  March.  1837,  granted  by 
A.  to  D.,  instead  of  to  B.     D.  brought  an  action  for  use  and  occupation  against  C,  to  whom  B. 

had  underlet  a  part  of  the  house,  and  claimed  the  quarter's  rent  due  at  Lady-day,  1837: 

B$ldt  that  he  was  entitled  to  recover. 


Dee»  9th, 

A.)  himself  a 
leaseholder  of  a 
house,  entered 
into  an  agree- 
ment with  B* 
to  grant  him 
an  under-lease 
of  the  house 
for  twenty 
years  and  a 
fraction,  from 
Midsummer, 
1886.     B.  en- 
tered into  pos- 
session, and 


(a)  Omitted  ante,  being  in  the  New  Trial  Paper  undecided. 
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Lyoki^  who  was  the  leaseholder  under  the  Merchant  Taylors'        1937. 
Company  of  the  house  No.  64,  Comhill,  by  which  agree-      ^"^"^ 
ment  Lyon  agreed  to  let  the  house  to  Steed  for  twenty  v. 

years  and  three-quarters,  wanting  six  days,  from  Midsum-  cembtert  Co. 
mer,  1836,  at  300/.  a  year,  and  Lyon  undertook  to  execute 
a  lease  to  Steed  according  to  the  terms  of  the  agreement. 
Under  this  agreement  Steed  entered  into  possession  and 
paid  rent  to  Lyon,  and  underlet  a  part  of  the  house  to  the 
London  Cemetery  Cojmpany  from  Michaelmas,  1836,  at  the 
rent  of  100/.  a  year,  and  received  the  first  quarter's  rent 
due  at  Christmas,  1836.  On  the  11th  of  January,  1837, 
Steed,  being  desirous  of  parting  with  his  interest  in  the 
premises  before  the  lease  was  executed  to  him,  wrote  to 
Lyon,  stating  that  he  had  succeeded  in  obtaining  a  tenant 
for  the  premises  in  his  stead.  The  letter  was  to  this  effect : 
"  The  gentleman  is  Richard  Green,  Esq.,  the  ship-owner, 
of  Blackwall,  whose  name  you  will  be  pleased  to  cause  to 
be  substituted  for  mine  in  the  lease."  On  the  18th  of 
January  Mr.  Green  wrote  to  Mr.  Lyon  and  consented  to 
become  tenant  to  him  of  the  house  on  the  same  terms  as 
Mr.  Steed  had  agreed  to;  and  in  consequence  of  this  ar- 
rangement the  lease  which  was  intended  to  have  been 
granted  to  Mr.  Steed,  was  granted  by  Mr.  Lyon  to  Mr. 
Green.     It  was  executed  on  the  15th  of  March,  1837. 

Piatt,  for  the  plaintiff,  contended  in  his  opening,  that 
the  plaintiff  was  entitled  to  recover  the  quarter's  rent  from 
the  defendants  because  they  took  under  Steed,  and  were 
therefore  estopped  from  disputing  his  interest  in  the  rever- 
sion, and  because  Green  acquired  that  interest  from  Steed 
before  the  rent  became  due  which  was  sought  to  be  re« 
covered  in  the  action. 

In  addition  to  the  facts  admitted  as  above.  Steed  was 
called  as  a  witness  for  the  plaintiff,  and  stated  that  he  gave 
the  Cemetery  Company  notice  that  he  had  agreed  to  part 
with  his  interest  to  Mr.  Ghreen.     His  evidence  on  the  sub- 
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1837.        i^  ^^  **  follows : — ''  I  gave  a  written  notice  some  time 
""^^^     '      in  January^  1837, 1  think  to  the  clerk,  Mr.  Buxton,  in  the 

(jREEN 

V.  back  room  in  Comhill,  at  their  place  of  business ;  I  cannot 

Cbmetbry  Co.  8*7  whether  I  gave  the  notice  before  or  after  I  wrote  the 

letter  to  Lyon  about  Ghreen ;  I  gave  it  while  the  negoti-^ 
ation  was  going  on  between  Lyon,  Oreen,  and  myself,  and 
before  the  transaction  was  complete ;  I  might  have  given 
the  notice  to  the  managing  director ;  I  know  it  was  re- 
ceived, because  it  was  commented  upon  to  me  at  the  board 
by  the  chairman ;  I  think  this  was  in  the  month  of  January ; 
it  was  when  I  applied  for  my  rent  up  to  Christmas  j  he 
said, '  We  have  a  letter  of  yours ;  how  are  we  to  know  whe- 
ther you  are  the  landlord  or  not  ?  we  have  a  letter  stating 
that  we  are  to  consider  Mr.  Green  as  landlord  j'  they  ob- 
jected to  pay  the  Christmas  rent,  and  did  not  pay  till  I 
threatened  to  distrain  for  it/' 


Lord  Dbnman,  C.  J. — ^I  think  you  may  give  evidence  of 
the  contents  of  the  notice. 

Witness. — ^I  told  them  in  the  notice  that  1  had  negotiated 
the  letting  of  the  house  to  Mr.  Ghreen.  On  his  cross-ex- 
amination by  Kelly,  he  said — "  I  think  the  notice  was  given 
while  it  was  matter  of  negotiation,  and  before  it  was  com- 
pleted.'' 

Kelly. — "  Have  you  not  since  given  notice  to  the  Com- 
pany not  to  pay  rent  to  Mr.  Green?" 

Piatt  objected. — ^The  witness  cannot  get  out  of  the  writ- 
ten paper. 

Kelly, — That  is  assuming  the  whole  question^  The  other 
side  rely  on  a  notice ;  surely  I  am  at  liberty  to  shew  that 
it  was  countermanded. 

Plait, — ^If  the  written  documents  before  your  Lordship 
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operate  as  a  surrender^  then  he  cannot  alter  it  by  anything 

that  he  subsequently  did  or  said. 

^  ^  Gkbew 

I/)rd  Denman^  C.  J. — I  think  it  may  possibly  be  mate*  cbmrtiat  Co, 
rial.     It  is  but  a  notice.     I  think  the  question  may  be 
asked. 


Witness. — I  communicated  to  them  that  Mr.  Green  had 
not  paid  me  the  consideration  for  the  transfer^  but  I  never 
told  them  not  to  pay  the  rent  to  Mr.  Green^  nor  not  to 
consider  themselves  as  Mr.  Greenes  tenants. 

Keliy^  icft  the  defendants. — Several  questions  of  law  arise 
in  this  case.  It  is  said  the  defendants  are  estopped  from 
denying  Steed's  title.  I  concur  in  that  observation ;  but 
the  question  is^  whether  Steed's  title  has  been  vested  in 
Green>the  present  plaintijBT?  I  apprehend  it  has  not. 
Steed  came  in  under  an  agreement  containing  words  of 
present  demise.  He  was  therefore  the  lessee  of  Lyon^ 
a  termor^  and  was  himself  a  termor  under  Lyon^  and  en- 
tered into  possession^  and  had  a  reversion  to  commence  on 
the  determination  of  the  defendant's  tenancy.  The  first 
question  will  be>  was  there  any  surrender  by  Steed  to  Lyon 
of  the  term  or  any  part  of  it  ?  I  submit  that  there  was 
not.  If  there  was>  then  will  come  the  question  whether  he 
could  surrender  that  which  he  had  granted  to  the  defend-^ 
ants?  Steed  says  in  his  letter  that  he  has  obtained  a 
tenant — that  may  be  a  good  license  to  Lyon  to  grant  the 
lease  to  Green ;  but  the  question  is^  whether  it  is  a  sur-^ 
render  of  Steed's  interest  ?  A  surrender  must  take  place 
eo  instanti  and  cannot  commence  in  future.  Now  this 
could  only  operate  when  the  lease  was  granted^  and  there-^ 
fore  was  not  any  surrender  at  all.  At  the  time  when  the 
lease  was  granted  nothing  was  done  by  Steed^  but  all  was 
between  Lyon  and  the  present  plaintiff.  It  appears  that 
Steed  had  made  the  defendants  his  tenants^  and  had  the 
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1837.        reversion  to  commence  on  the  determination  of  their 
^^•^^^■^      tenancy — he  had  no  present  interest  in  the  premises.     He 

Gkben 

0.  mighty  by  a  sufficient  instrument^  have  surrendered  what 

Cbmbtbst  Co.   interest  he  had  if  it  was  to  operate  immediately.     There  is 

a  further  difficulty  which  is  insuperable  against  this  plain- 
tiff's recovering.  Supposing  Steed  did  surrender  at  the 
time,  the  only  effect  would  be  to  put  Lyon  in  the  same 
situation  as  Steed,  and  that  was  only  a  reversion-and  as 
a  reversioner,  he  would  be  entitled  to  the  rent,  but  a  lease 
subsequently  granted  would  not  pass  the  reversion. 

Lord  Denman,  C.  J.,  (to  Kelly), — I  think  the  question 
about  the  notice  may  be  very  material  to  your  case ;  other- 
wise I  should  view  the  matter  thus  > — Lyon  grants  a  lease 
to  commence  from  Christmas,  and  the  defendants  become 
tenants  to  the  plaintiff  as  the  person  to  whom  the  lease  was 
granted.  I  shall  direct  the  jury  to  find  for  the  plaintiff, 
and  I  wiU  give  you  leave  to  move  to  enter  a  nonsuit  or  to 
have  a  special  case. 

Piatt. — I  do  not  understand  your  Lordship  to  recom- 
mend any  particular  course  ? 

Lord  Den  MAN,  C.  J.— No;  I  do  not  feel  much  doubt 
about  it.     I  do  not  know  what  the  effect  may  be. 

Piatt  then  called  the  clerk  of  the  Company,  who  swore 
that  he  had  not  received  the  notice  spoken  of  by  Mr.  Steed, 
nor  had  he  heard  anything  of  it. 

Lord  Denman,  C.  J. — ^There  really  is  no  question  about 
the  notice  unless  the  witness  is  perjured.  He  says  he 
mentioned  it  to  the  Board,  and  the  Chairman  commented 
upon  his  letter.  [His  Lordship  then  said  to  the  Jury] — In 
my  opinion  the  plaintiff  is  entitled  to  recover.  I  think 
the  defendants  are  tenants  to  him.    You  will  therefore  find 
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your  verdict  for  him^  and  Mr.  Kelly  will  bring  it  before  the 
Court. 

Gebbit 

Verdict  for  the  plaintiff — ^Damages^  251.,  9, 

1.  .  Q_  The  London 

subject,  &C.  Cemetery  Co. 

Piatt  and  James  for  the  plaintiff. 
Kelly  for  the  defendants. 

[Attomies — Jamet  8f  G.,  and  Reeves,"] 


A  rule  nisi  was  granted  in  the  ensuing  term  pursuant  to 
the  leave  given,  which  was  called  on  for  argument  in 
Trinity  Term,  1839,  when,  not  being  supported,  it  was, 
without  argument, 

Discharged. 


CENTRAL  CRIMINAL  COURT* 


JANUARY  SESSION,  1839. 

BEFORE  MR.  JUSTICE  BOSANQUET,    MR.  JUSTICE  PAtTESON^ 

AND  MR.  BARON  GURNET. 


T 


1839. 
Regina  v.  Hannon.  J^^ii^nd. 


HE  first  count  of  the  indictment  stated,  that  the  pri-  The  isth  sec- 
soner,  on  the  14th  September,  in  the  2nd  year  &x;.,  at  &c.j  .tat  11  Geo.  4 
feloniously,  knowingly,  and  without  lawful  excuse,  had  in  f  Jfl^'^'ifj,  .^ 
his  custody  and  possession  a  certain  copper  plate,  upon  plates  of  pro- 

.  missory  notes 

which  was  engraved  a  part  of  a  certain  promissory  note  of  persons  car-* 
for  the  payment  of  money,  purporting  to  be  a  part  of  a  Sis^Je^  ©f  * 
promissory  note  of  a  certain  company  of  persons  carrying  *>»»^«"  ^y** 
on  the  business  of  bankers  in  a  certain  country  under  the  Upper  Canada* 


12  CASES  AT  THE 

1839.  dominion  of  Her  Majesty;  that  is  to  say^  in  the  province 
of  Upper  Canada^  in  North  America^  under  the  name  and 
style  of  the  President,  Directors,  and  Company  of  the 
Bank  of  Upper  Canada,  the  said  company  of  persons  being 
other  than  the  Bank  of  England,  which  said  part  of  a  pro* 
missory  note  is  as  follows  :— 

TEN  TEN 

10  X  N  X  C  Ten 

Chartered  by  an  act  of  Parliament. 
The  President,  Directors,  &  Co. 
of  the  Bank  of  Upper  Canada 
promise  to  pay  ten  dollars  on  demand 
to  the  bearer  for  value  received. — ^Toronto  18 

Cashier  President 

X 
TEN  TEN 

against  the  8tatute>  and  against  the  peace,  &c. 

The  second  and  third  counts  were  in  the  same  terms, 
except  that,  in  the  former,  the  instrument  was  described 
as  a  promissory  note  for  the  payment  of  money  '*  of  a 
certain  body  corporate ; "  and  in  the  latter,  as  a  promissory 
note  for  the  payment  of  money  '*  of  William  Proudfoot, 
and  others.^^ 

Prom  the  evidence^  it  appeared  that  the  prisoner,  within 
the  jurisdiction  of  the  Courts  procured  a  copper  plate  to 
be  engraved  with  the  words  and  figures  set  out  in  the  in- 
dictment, which  are  part  of  the  form  of  the  promissory 
notes  used  and  circulated  by  the  Bank  of  Upper  Canada; 
that  the  plate  so  engraved  was  received  by  the  prisoner,  and 
taken  into  his  possession  under  circumstances  pregnant 
with  suspicion ;  that  it  was  obtained  by  him  for  a  fraudu- 
lent purpose;  that  W*  Proudfoot  was  the  president,  and 
J.  G.  Ridout  the  cashier  of  the  Upper  Canada  Bank,  the 
notes  of  which  are  usually  signed  by  those  persons ;  and 
that  the  prisoner  had  endeavoured  to  obtain  £rom  another 
engraver  a  fac-simile  of  their  signatures,  which  he  had  cut 
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off  from  the  Toronto  note  produced  by  him  to  the  first        1339, 
engraver. 


Prenderffost,  for  the  prisoner,  contended,  that  the  offence 
committed  by  the  prisoner  was  not  within  the  true  intent 
and  meaning  of  the  18th  section  of  the  1  Will.  4b,  c.  66, 
upon  which  act  only,  he  submitted,  could  the  indictment, 
if  sustainable  at  all,  be  supported.  He  argued,  that  that 
section  does  not  extend  to  the  notes  of  companies  carrying 
on  business  within  Her  Majesty's  dominions  out  of  Eng- 
land, although  the  act  done  by  the  party  indicted  was 
clearly  done  within  the  jurisdiction  of  the  Central  Crimi- 
nal Court.  For  the  purpose  of  shewing  that  it  could  not 
be  construed  to  extend  to  all  notes  wherever  issued,  he 
referred  to  section  19  of  the  same  statute,  which  makes 
express  provision  respecting  the  possession  of  plates  en- 
graved with  notes,  or  parts  of  notes,  of  persons  resident  in 
places  not  within  her  Majesty's  dominions.  He  also  ad- 
verted to  section  3  and  section  30  for  the  purpose  of  shew- 
ing that  the  general  words  of  the  former  were  deemed  by 
the  legislature  insufficient  to  provide  for  the  forging  and 
uttering  in  England  of  notes  made  or  purporting  to  be 
made  out  of  England,  since  it  was  found  necessary  to  in- 
troduce an  express  provision  for  that  purpose  in  the  latter. 

BosANQUET,  J.,  who  tried  the  case,  left  the  questions  of 
fact  to  the  jury,  who  found  the  prisoner 

Guilty. 

His  Lordship,  with  the  assent  of  Patteson,  J.,  and 
GuRNBY,  B.,  who  were  present,  respited  the  judgment,  in 
order  to  take  the  opinion  of  all  the  Judges  upon  the  ob- 
jection raised. 

Bodkin  and  Doane,  for  the  prosecution. 

Prendergastf  for  the  prisoner. 

[Attorniet— i?M«A  8f  M.,  and  Pile,'] 


Rboina 

9. 
Hanhon. 
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1839. 
Reqina  Hilary  Term,  1839. 


V. 

Hannon. 


BEFORE  LORD  DENMAN^  C.  J.;    TINDAL^C.  J.;    LORD  ABINOER, 

c.  B.;  and  eleven  of  the  other  Judges. 

PrENDERGAST,  in  support  of  the  objection.     This  is 
not  a  question  on  the  form  of  the  indictment ;  the  sole 
question  is,   whether   the  oflfence  which  the  prisoner  is 
charged  with  is  an  oflfence  punishable  under  the  statute  11 
Geo.  4  &  1  Will.  4,  c.  66.    The  drd  section^  as  to  forging  and 
uttering,  mentions  East  India  Bonds  and  Bank  notes,  &c.; 
that  section  appears  to  punish  the  forging  of  bills,  notes, 
&c.,  without  saying  whether  they  are  to  be  made  in  this 
country  or  elsewhere.     In  the  16th  section  it  is  made  an 
oflfence  to  engrave,  &c.,  any  part  of  a  bank  note,  bank  bill 
of  exchange,  or  bank  post  bill,  without  the  authority  of  the 
Gx>vernor  and  Company  of  the  Bank  of  England.     In  the 
.  17th  section  there  is  a  provision  with  respect  to  the  making 
of  paper  with  the  name  or  firm  of  any  persons,  body  cor- 
porate, or  bankers,  other  than  the  Bank  of  England.     In 
the  18th  section  provision  is  made  respecting  the  engrav- 
ing or  making  of  bills  of  exchange  and  promissory  notes, 
purporting  to  be  the  bills  or  notes  of  any  person  or  persons, 
body  corporate,  or  company,  carrying  on  the  business  of 
bankers  {other  than  and  excqpt  the  Bank  of  England) .    That 
is  the  particular  section  upon  which  the  prisoner  was  in- 
dicted and  has  been  convicted.     The  question  is,  whether 
the  oflfence  charged  is  the  oflfence  mentioned  in  this  sec- 
tion.    It  seems  to  punish  the  possession  of  such  bills,  &c., 
generally,  without  saying  whether  they  are  to  be  made  in 
or  out  of  England,  in  the  same  way  as  the  3rd  section  pro- 
vides for  cases  of  forgery  and  uttering.     Then,  the  19th 
section  refers  to  cases  of  notes  of  foreign  princes  or  states. 
Now,  the  fair  inference  seems  to  be  that  the  words  of  the 
18th  section  must  be  limited  to  notes,  8cc.,  made  in  Eng- 
land; otherwise,  if  it  were  general,  it  would  not  have  been 


Hannon. 
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necessary  to  introduce  the  19tli  section  at  all.     But  the        1939. 
80th  section  is  more  material:  for  it  provides  for  the  ut-      ^T""^^"^ 

^  Reoina 

tering  in  England  of  documents  forged  abroad^  and  uses  v. 

the  words^  '^in  whatever  place  or  ctmniry  otd  of  England, 
whether  under  the  dominion  of  his  Majesty  or  not,  such  writ- 
ing or  matter  may  purport  to  be  made^  or  may  have  been 
made.''  It  is  quite  clear^  therefore^  that  the  legislature 
has  given  its  own  meaning  to  its  own  act^  and  intended  to 
confine  the  words  of  the  3rd  section  to  instruments  made 
and  payable  in  England;  and  yet  the  words  are  quite  as 
general  in  the  8rd  as  they  are  in  the  18th.  The  30th  sec- 
tion is  introduced  for  the  purpose  of  putting  a  construc- 
tion on  the  3rd^  which  it  would  not  be  necessary  to  put  if 
the  words  of  that  section  had  extended  to  instruments 
made  and  payable  out  of  England:  and  that  is  consistent 
with  the<;onstruction  of  all  acts  of  parliament.  It  is  gene- 
rally considered  that  general  words  apply  to  England  only. 

Alderson^  B. — May  it  not  have  been  that  the  30th 
section  was  introduced  to  prevent  the  3rd  £rom  being  af- 
fected by  the  argimient  to  be  derived  from  the  separ- 
ation of  the  two  classes  of  offences  in  the  18th  and  10th 
sections? 

Lord  Abinoer.  C.  B. — ^The  29th  section  limits  the  act 
to  England,  excluding  Scotland  and  Ireland ;  and  the  30th 
might  be  intended  to  get  rid  of  any  difficulty  that  might 
arise  £rom  the  limitation^  so  far  as  the  offence  was  con- 
cerned. 

Prendergast. — It  seems  to  me  that  the  legislature  dealt 
with  a  particular  matter  as  they  found  it  out,  like  the 
Athenian  gladiators,  who  found  a  guard  for  every  part  of 
the  body  which  had  been  struck. 

Lord  Denman,  C.  J. — As  soon  as  it  was  struck,  they 
invented  a  guard  for  it. 


Reoina 
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1839.  Prefidergast. — ^The  stamp   acts  would  not   be  held  to 

apply  to  places  out  of  England.    The  rule  of  law  is,  that 
9.  no  statute  shall  extend  to  the  colonies,  unless  they  are 

expressly  mentioned  m  it. 

Lord  DfiNMAN,  C.  J. — Yes — ^not  to  give  jurisdiction. 
But  there  is  no  reason  why  there  should  not  be  a  general 
description  of  instruments  in  circulation  there  as  well  as 
in  England. 

Lord  Abinger,  C.  B. — Has  it  ever  been  doubted  that 
the  general  words  of  former  forgery  acts  included  foreign 
notes  forged  or  uttered  in  England  ? 

Prendergast. — ^The  statute  2  G^o.  2,  c.  25,  is  general  in 
its  terms.  And  nearly  fifty  years  after  that,  comes  the 
43  Geo.  3,  c.  139,  which  was  passed  expressly  for  the  pre- 
vention of  the  forgery  &c.  of  foreign  notes. 

Lord  Abinger,  C.  B. — I  will  tell  you  how  that  arose. 
There  had  been,  daring  the  French  war,  some  manu- 
&ctories  in  England  for  the  purpose  of  forging  assignats  ; 
and  it  was  a  prevalent  opinion  that  this  was  an  offence  not 
punishable,  and,  in  consequence,  that  act  was  passed, 
the  intention  being,  not  to  protect  English,  but  foreign 
states. 

Bosanquet,  J. — ^You  see  in  that  statute  no  provision  is 
made  for  places  not  in  England,  but  within  the  King's 
dominions.  It  cannot  be  supposed  that  they  were  left 
unprotected. 

Prendergast, — In  the  case  of  ilea?  v.  Dick  (a),  which  was 

(a)  1  Leach's  Cases  in  Crown  ingly  uttering  a  forged  and  counter- 
Law,  3rd  edit.  p.  79;  4th  edit  feited  writing  obligatory,  commonly 
p.  68.  The  prisoner  was  convicted  called  a  Scotch  bank-note.  The 
at  Newcastle-upon-Tyne  of  know-  note  was  made  payable  at  Aber- 
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the  case  of  a  Scotch  bank  note^  the  Judges  were  divided; 
and,  though  the  prisoner  was  pardoned,  yet  the  case  seems 
somewhat  doubtful.  But  the  subsequent  decision^  in 
Bex  y.  M^Kay  (a),  in  the  year  1804,  settles  the  law  on  the 
subject.  That  case  seems  quite  decisive  of  the  present  in 
this  point  of  view. 


1839. 


Reoina 

V. 

Hanmon. 


Lord  Denman,  C.  J. — ^There  is  no  positive  enactment 
here  that  the  act  shall  not  extend  to  the  Colonies.  There 
is  strong  reason  to  think  that  the  Colonies  were  not  in  view 
at  the  time  of  the  passing  of  the  act,  but  there  is  no  ex- 
press exclusion  of  them, 

Patteson,  J.-^The  provision  is  that  the  act  shall  not 
extend  to  offences  committed  in  Scotland. 

Prendergast. — I  apprehend  that  unless  specially  men- 
tioned, instruments  circulated  in  the  Colonies  are  as  much 


deen.  The  question  submitted  to 
the  Judges  was,  whether  the  note 
was  within  the  meaning  of  the 
Stat.  2  Geo.  2,  c.  25,  and  if  so,  whe- 
ther the  utteriog  it  in  England  was 
felony.  "  The  Judges,"  says  the 
report,  ''  were  divided  in  their 
opinion  upon  both  these  questions, 
the  2  Geo.  2,  c.  25,  negatively  ex- 
cluding Scotlandf  and  the  note 
being  payable  locally  where  it  was 
drawn.*'  The  prisoner  lay  in  gaol 
for  some  time,  and  at  length  re- 
ceived the  King's  pardon. 

(a)  R.  &  R.,  C.  C.  R.  p.  71.— 
The  prisoner  was  tried  before  Mr. 
Justice  Heath,  at  the  September 
Old  Bailey  Sessions  in  1803,  on  an 
indictment  which,  among  other 
counts^  had  one  for  uttering  a 
certain  promissory  note  for  the 
payment  of  5/.,  and  on  this  count 
he  waa  convicted*    The  note  was 

YOU  IX. 


a  note  of  the  British  Linen  Com- 
pany, which  was  incorporated  by 
royal  charter.  Reference  was  made 
to  the  Stat.  2  Geo.  2,  c.  25,  which 
provides  that  nothing  contained  in 
it  shall  extend  to  Scotland.  An 
objection  was  taken  that  the  instru- 
ment purporting  to  be  an  under- 
taking for  the  payment  of  money 
by  a  chartered  Scotch  Company, 
only  entitled  the  party  to  demand 
payment  in  Scotland,  and  could 
not  be  put  in  suit  in  this  country^ 
and  therefore  was  not  within  the 
statutes  Rex  v.  Dick,  supra  note  (ri), 
and  Robinson  v.  Bland,  2  Burr« 
1078,  were  xefierred  to.  On  the 
4th  February,  1 804^  tlie  case  waa 
argued  by  Gumey  for  the  prisoner,, 
and  Knapp  for  the  prosecution,  and 
all  the  Judges  held  the  convictioa 
wrong ;  but  they  did  not  come  ta 
their  decision  till  Trinity  Tenn^ 

C  N»F* 
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mso. 


Ibreigii  inctrmatats  «e  any  other  instruments  can  be. 
Tliej  cannot  be  put  in  suit  in  England^  and  are  in  coins 
not  known  to  England.  The  43  Greo.  3^  c.  139^  s.  2,  seems 
to  have  been  passed  almost  immediately  after  the  decision 
in  Rex  t.  M^Kay,  to  protect  foreign  securities.  The  41 
Oteo.  3,  c.  57,  was  passed  to  protect  bankers'  notes  in  Ghreaft 
Britain  or  Ireland. 


Bodki$iy  for  the  Crown. — I  confess  that  the  objection 
when  first  taken  seemed  rather  formidable ;  but  on  a  care- 
ftil  consideration  of  the  statutes  which  w^re  in  force  at  the 
time  this  statute  was  passed,  it  will  appear  that  the  con- 
struction which  my  learned  friend  contends  for  is  not  cor- 
rect.  As  to  the  two  cases  cited,  the  ground  of  dedsion 
seems  to  be  at  best  doubtful.  But  they  proceeded  on  the 
statute  2  Geo.  2,  c.  25,  the  4th  section  of  which  contains 
an  express  provision  that  the  act  shidl  not  extend  to  Scot- 
land. K  this  objection  can  now  prevail,  it  is  no  offence  in 
England  to  engrave  or  to  have  possession  in  England  of 
plates  intended  for  Scotch  or  Irish  notes.  It  is  remarkable 
that  among  the  number  of  cases  decided  there  is  not  one 
to  be  found  in  which  this  point  has  arisen.  The  statute 
41  Geo.  3,  c.  57,  is  important  in  considering  the  effect  of 
the  18th  section  of  the  present  act.  In  the  43  Geo.  3, 
c  139,  there  is  no  mention  of  persons  carrying  on  business 
as  bankers.  My  argument  therefore  is,  that  the  41  Geo.  3, 
c.  57,  was  intended  specifically  to  protect  bankers.  Rex  v. 
Catapodi,  decided  in  the  year  1803  (a),  is  not  precisely  in 


(a)  R.&R.p.  65. — ^The  prisoner 
was  tried  before  Mr.  Justice  Heathy 
•lur  knowingly  and  without  autho- 
rity ^Mning  in  bis  custody  a  cer- 
tain plate,  upon  which  said  plate 
was  engpnnred  part  of  a  promissory 
note  purporting  to  be  the  promis- 
aory  note  of  a  body  corporate  caUed 
The  British  Linen  Company.  Two 
objections  were  made  by  the  pri- 


soner's counsel  at  the  trial:  first, 
that  the  Company  not  \mng  in* 
oorporated  for  the  purpose  of  car- 
rying on  the  banking  business,  did 
not  exist  as  a  corporation,  but  were 
mere  nonefUitiet  as  to  that  purpose; 
that  they  could  not  issue  any  pro- 
missoty  Aotes  nor  authorise  any 
^person  to  have  plates  from  whi-nce 
impressions  might  be  taken,   and 
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pamt^  but  bears  upon  tbe  case.  It  is  on  tbe  statute  41 
Qeo.  3,  c.  57^  and  related  to  a  {date  of  part  of  a  pronussorjr 
note  of  The  British  Linen  Company  in  Scotland^  I  call  your 
Lordship's  attention  to  this  case  to  shew  that  Hkere  was 
great  attention  paid  to  it^  and  an  ad|]Oumment  of  the  con- 
sideration ;  and  it  must  have  been  taken  for  granted  that 
the  possession  in  England  of  a  plate  for  a  note  in  Scotland 
was  an  offence  under  the  41  Geo.  3^  c.  57.  Neither  fiom 
the  Bench  nor  at  the  bar  was  there  any  doubt  expressed 
on  that  subject.  My  friend  does  not  deny  that  forging 
and  uttering  is  provided  for^  but  only  contends  that  there 
is  an  accidental  omission  as  to  the  offence  charged  in  this 
indictment.  The  second  section  of  the  41  Geo.  3^  c.S7,  is 
the  original  from  which  the  18th  section  of  this  act  was 
taken^  and  the  difference  is  that  the  words  "  dispose  of^  put 
of^^'  &c.  are  left  out  in  the  latter.  My  friend's  first  arg^« 
ment  is^  that  the  18th  section  cannot  extend  to  all  notes 
whatever,  because  in  the  19th  there  is  an  express  provision 
as  to  foreign  notes.  Now  I  will  concede  that,  for  I  do  not 
contend  that  the  18th  section  applies  to  all  persons  what- 
ever, but  only  to  all  bankers.  The  18th  section  would  be 
inapplicable  to  a  large  class  of  persons,  and  therefore  the 
10th  was  passed;  as,  for  instance,  in  the  case  of  the  Polish 
notes,  which  were  notes  of  a  bank  of  which  the  Emperor 
of  Russia,  as  King  of  Poland,  was  the  sole  owner  (a).  It 
would  be  sufficient  for  me  to  shew  that  the  18th  section 
applies  to  notes  of  bankers  within  her  Majesty's  dominions, 
but  I  contend  that  it  applies  to  bankers  everywhere.    Then 


X8S9. 


therefore  were  not  within  the  ita* 
tote.  The  second  oljection  was, 
that  the  indictment  was  had  for  not 
containing  an  averment  that  the 
Company  **  carried  on  the  business 
of  bankers,"  which  are  the  words 
of  the  act  The  Judges,  after 
an  adjournment  of  the  case  from 
the  1st  day  of  Michaelmas  Term, 
1803,  to  tbe  2l8t  Januaory,  1604, 


were  all  of  opinion  that  the  indict- 
ment was  had  for  want  of  the  aver- 
ment mentioned  in  the  second  ob- 
jection. "  And  it  seemed,*'  say 
the  Reporters,  **  to  be  the  genera] 
opinion  that  the  other  objection 
was  also  fatal." 

(a)  See  Vol.  7  of  these  Reports, 
pp.  416  to  481  inclusive. 


C2 


Hannon. 


20  CASES  AT  THE 

1839.        ™y  friend   adverts  to  the  3rd  section^   and  argues  that 
^"""^'^^      though  the  3rd  is  equally  general  with  the  18th,  yet  the 

Reoina  ^ 

V.  legislature  thought  it  necessary  to  extend  it  by  the  30th. 

But  I  submit  that  the  3rd  is  not  so  general  as  the  18th. 
As  to  the  3rd  section,  securities  avowedly  English  are  men- 
tioned in  the  early  part,  and  I  apprehend  that,  according 
to  the  usual  rules  of  construction,  the  instruments  which 
follow  must  be  taken  to  be  instruments  ejusdem  generis^ 
viz.  English  instruments,  and  therefore  it  became  neces- 
sary to  pass  the  30th  section,  and  not,  as  my  friend  says, 
because  the  words  were  too  general.  But  it  may  be  said, 
that  the  30th  section  applies  to  the  18th.  If  it  did,  my 
friend^s  argument  would  be  very  strong,  and  it  would  be 
exceedingly  difficult  for  me  to  get  over  it,  because  it  would 
be  said  that  the  legislature  omitted  one  part  intentionally. 
On  a  careful  view,  however,  your  Lordships  will  find  that 
the  30th  section  has  no  reference  at  all  to  the  18th.  The 
words  are,  that  where  the  forging  or  altering  any  writ- 
ing or  matter  whatever,  or  the  ofifering,  uttering,  disposing 
of,  or  putting  of,  any  writing  or  matter  whatever,  knowing 
the  same  to  be  forged  or  altered,  is  in  that  act  expressed 
to  be  an  offence,  if  any  person  shall  in  that  part  of  the 
United  Kingdom,  called  England,  forge  &c.,  or  oflFer,  utter, 
8cc.,  any  such  writing  or  matter  in  whatsoever  place  or 
country  out  of  England,  whether  under  the  dominion  of 
his  Majesty  or  not,  such  writing  or  matter  may  purport  to 
have  been  made,  &c.,  he  shall  be  deemed  to  be  an  offender 
within  the  meaning  of  the  act.  That  obviously  refers  to  in- 
stnmients  which  are  perfected — it  does  not  touch  the  mak- 
ing any  plate,  or  having  any  such  plate  in  possession.  But  I 
am  aware  that,  in  the  18th  section,  your  Lordships  will  find 
the  words,  "  knowingly  offer,  utter,  dispose  of,  or  put  off 
any  paper  upon  which  any  part  of  such  bill  or  note  shall  be 
made  or  printed.'^    That  is  levelled  against  the  fabricators. 

Parke,  B. — What  is  to  satisfy  the  word  matter  in  the 
80th  section,  if  it  does  not  apply  to  a  part  of  a  note  ? 
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Bodkin.  —The  18th  and  19th  sections  stand  alone^  and         1^39^ 
refer  to  the  manufacturers^  and  the  3rd  and  30th  refer  to       ^ — ^ — ' 

,  .  .  ,  ,  .,11  Reoina 

the  uttering.     As  to  the  word  matter^  it  would  be  some-  p. 

what  hard  to  find  a  meaning  for  every  redundant  and         annom. 
superfluous  word  in  an  act  —  but  there  is   forging  the 
great  seal^  and  there  is  uttering  it — ^to  which  the  word 
matter  might  apply. 

Parke^  B. — Those  are  matters^  it  is  true.  But  the 
piece  of  paper  with  the  incomplete  writing  would  be  a 
matter  also. 

Coleridge^  J. — It  would  be  somewhat  difficult  to  apply 
the  word  matter  to  the  things  in  the  2nd  section,  as 
they  are  high  treason,  and  it  would  be  difficult  to  apply 
to  them  the  words,  "  whether  within  or  without  his 
Majesty's  dominions. '^ 

Prendergast,  in  reply. — ^The  argument  of  my  friend  was 
good,  in  favour  of  the  suggested  application  of  the  30th  to 
the  18th  section,  but  his  attempted  answer  to  that  argu- 
ment has  not  been  successful.  As  to  the  3rd  section,  the 
words  are  as  general  as  can  be.  Every  description  of 
instrument  is  included  which  is  mentioned  in  the  18th. 

.    Their  Lordships  then  considered  the  case. 

At  the  following  session  Mr.  Justice  Vauohan  gave  Feb.  \2th4 
judgment;  after  stating  the  indictment  he  said  : — ^The  real 
question  was,  whether  or  no  the  oflFence  charged  in  the 
indictment  was  she\ni  to  be  within  the  provisions  of  the 
11  Geo.  4  and  1  Will.  4,  c.  66,  s.  18,  it  being  contended 
that  that  section  did  not  apply  to  the  case.  The  Judges 
were  of  opinion  that  the  conviction  was  right,  there  being 
out  of  a  large  number  (fifteen  I  believe)  about  three,  who 
did  not  express  a  contrary  opinion ;  but  who  had  some 
doubt.     I  have  not  had  the  opportunity  of  communicating 
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with  the  Judges  who  tried  the  ca«e,  and,  therefore,  I  do 
not  know  what  sentence  it  was  intended  to  pass  upon  yon. 
I  shall  communicate  with  them  and  afterwards  with  the 
Recorder,  and  he  will  intimate  to  you  what  the  sentence 
is.  All  that  I  say  now  is,  that  yon  will  understand  that 
the  conviction  is  upheld. 


The  prisoner  was  sentenced  to  transportation. 


FEBRUARY  SESSION,  1839. 


BEFORS  MR.  JITSTICE  VAUOHAN  AND  MR.  JUSTICE  WILLIAMS. 


Regina  V.  JoBN  Bull. 

XHE  prisoner   was   indicted  for  the  manslaughter  of 
"William  Rushbrooke. 

Payne,  for  the  prosecution^  in  stating  the  case  to  the 
jury,  said,  that  there  was  one  witness  examined  before  the 
Orand  Jury^  whom,  on  account  of  information  he  had 
since  received,  it  was  not  his  intention  to  use  as  a  witness 
for  the  prosecution. 

C.  Phillips,  for  the  prisoner,  objected  to  any  witness 
being  kept  back,  as  it  would  be  unfair  towards  the  prisoner 
not  to  examine  all  those  whose  names  were  on  the  back  of 
the  bill. 

Payne  replied,  that  of  course  he  should  put  the  witness 


February  Sth. 

The  killing  of 
a  man  on  the 
highway  is  not 
Justifiable 
homicidei  un- 
less there  was 
an  intention  on 
the  part  of  the 
person  killed 
to  rob  or  mur- 
der, or  do 
some  dreadful 
bodily  injury 
to  the  person 
killing ;  or,  in 
other  words, 
the  conduct  of 
the  party  must 
be  such  as  to 
render  it  neeet" 
tarjf,  on  the 
part  of  the 
party  killing, 
to  do  the  act  in 
self-defence. 

In  criminal 
cases,  though 

the  counsel  for  the  prosecution  may  content  himself  with  putting  into  the  box  a  witness  whose 
name  is  on  the  back  of  the  bill,  without  asking  him  any  questions  on  the  part  of  the  prosecution ; 
yet,  amble,  that  it  is  better  that  he  should  be  examined,  whether  his  evidence  be  favourable 
to  the  prosecution  or  not,  as  the  only  ot^ect  of  the  investigation  is  to  discover  the  truth. 
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into  the  box ;  but  it  was  not  his  intention  to  rdj  upon  him         ig^p^ 
as  a  witness  for  the  prosecution. 

C  PhUlips  said^  that  on  the  last  Oxford  circuity  in  a 
case  before  Mr.  Justice  Patteson^  IVaisim,  who  was  coun- 
sel for  the  prosecution,  obs'erved,  that  there  were  four  sur- 
geons who  had  given  evidence  before  the  Grand  Jury,  but 
he  should  onl  j  call  three  of  them :  upon  which  the  learned 
Judge  said,  ''Then  I  shall  call  the  fourth/^  and  upon  the 
evidence  of  that  fourth  surgeon  the  prisoner  was  acquitted. 

Payne,  in  reply,  stated,  that  in  a  case  of  manslaughter^ 
tried  a  few  sessions  ago  at  the  Central  Criminal  Court 
before  the  same  learned  Judge,  the  counsel  for  the  prose* 
eution  were  allowed  to  abstain  from  putting  questions  to 
two  of  the  witnesses  whose  names  were  on  the  back  of  th« 
biU;  and  he  further  stated,  that  in  the  present  case  h^ 
should  call  the  witness,  and  put  him  into  the  box,  but 
did  not  intend  to  examine  him. 

Vaughan,  J.,  said — It  is  the  proper  course  to  put  the 
witness  into  the  box.  I  think  that  every  witness  ought  to 
be  examined.  In  cases  of  this  kind  counsel  ought  not  to 
keep  back  a  witness^  because  his  evidence  may  weaken  the 
case  for  the  prosecution.  Our  only  object  here  is  to  disco- 
ver the  truth. 

The  witness  alluded  to  was  put  into  the  box  after  all  the 
other  witnesses  had  been  examined,  and  a  few  questions 
were  put  to  him  on  the  part  of  the  prosecution,  but  he 
was  not  examined  as  to  the  facts  generally^  as  the  other 
witnesses  were.  He  was  cross-examined  at  some  length 
on  the  part  of  the  prisoner.  From  the  evidence  it  ap- 
peared that  the  deceased  was  one  of  a  party  of  six  persons 
who  had  been  drinking  together  at  several  public-houses, 
and  were  proceeding  home  along  a  road,  between  twelve 
and  one  o'clock,  on  the  night  of  the  18th  January,  when 
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they  met  the  prisoner^  who  stabbed  the  deceased  with  a 
knife  in  the  arm-pit.  There  was  some  discrepancy  in  the 
testimony  of  the  witnesses  as  to  the  conduct  of  the  de- 
ceased and  his  friends^  previous  to  the  infliction  of  the 
wound  by  the  prisoner. 

C.  Phillips  addressed  the  jury  on  the  part  of  the  pri- 
soner^ and  contended  that  he  was  entitled  to  an  acquittal, 
on  the  ground  that  what  he  did  was  in  self-defence^  and 
amounted  in  law  to  justifiable  homicide. 

Vaughan,  J.,  (Williams,  J.,  being  present),  in  his  sum- 
ming  up,  inter  alia,  said,  that  it  was  not  justifiable  homi- 
cide unless  there  was  an  intention  on  the  part  of  the 
deceased  and  his  companions  to  rob  or  murder  the  pri- 
soner, or  to  do  some  dreadful  bodily  injury  to  him;  and 
that  it  was  not  the  law  that  a  man  would  be  justified  in 
taking  away  the  life  of  another,  merely  because  he  feared 
that  he  might  be  assaulted,  or  indeed  if  he  were  actually 
assaulted.  His  Lordship  told  the  jury,  that  the  question 
for  their  consideration  was,  whether  the  conduct  of  the 
party  made  it  necessary  for  the  prisoner  to  inflict  that 
blow  which  almost  immediately  terminated  in  the  death  of 
the  deceased — ^whether  he  inflicted  the  wound  in  self- 
defence,  to  save  his  own  life^  which  was  in  danger,  or  to 
protect  himself  from  some  dreadful  bodily  injury  (fl). 


(n)  The  law  upon  the  subject  of 
justifiable  homicide  is  thus  stated  in 
Archbold's  Criminal  Law,  p.  *221, 
Title,  Murder,  Killing  in  Defence 
of  Property,  &c.: — "  If  any  person 
attempt  to  rob  or  murder  another 
in  or  near  the  highway,  or  in  a 
dwelling-house,  or  attempt  to  break 
any  dwelling-house  in  the  night- 
time, and  be  killed  in  the  attempt, 
the  slayer  shall  be  acquitted  and 
discharged,  24  Hen.  8,  c.  5.  And 
the  same  where  a  man  is  killed  in 


attempting  to  bum  a  house,  1  Hale, 
488 ;  or  where  a  woman  kills  a 
man  who  attempts  to  ravish  her, 
Bac.  Elem.341,  Hawk,  c.28,  8.22; 
or  where  a  man  is  killed  in  attempt- 
ing to  break  apen  a  house  in  the 
daytime  with  intent  to  rob,  1  Hale, 
488,  or  to  commit  any  other  for ci" 
hie  and  atrocious  crime.  Bract  1 55, 
Fost.  273,  Kel.lJS,  129,  I  Hale, 
484.  See  R.  v.  Levef,  Cro.  Car. 
538,  and  see  Fost  299;  R.  v.  Ford, 
Kel.  51.     And  not  only  the  party 
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The  jury  found  the  prisoner  Guilty,  but  recom- 
mended him  strongly  to  mercy,  believing 
that  he  committed  the  act  imder  the  appre- 
hension of  personal  danger.  Sentence,  three 
years^  imprisonment,  with  hard  labour,  and 
three  months'  soUtary  confinement  in  the 
course  of  the  imprisonment. 

Payne  and  Ball,  for  the  prosecution. 

C  Phillips^  Clarkson,  and  Bodkin,  for  the  prisoner. 

[Attornies— /Tttn^,  and  Humphries,'] 


1839. 


BEFORE  MB.  JUSTICE  YAUOHAN,  AND  MR.  RECORDER  LAW« 


Regina  v.  Reeves. 

X  HE  prisoner  was  indicted  for  the  wilful  murder  of  her 
own  infant  child,  by  striking  it  on  the  head,  and  by  beat- 
ing  its  head  against  the  wall  of  a  room. 

Bodkin,  in  stating  the  case  for  the  prosecution,  said  that 
he  had  been  informed  there  was  a  case  before  Mr.  Baron 
Parke,  in  which  it  had  been  decided,  that  the  child  must 
have  a  separate  independent  existence  from  that  of  the 


February  ink. 

Ifa  child  be 
killed  after  it 
has  wholly 
come  forth  from 
the  body  of  the 
mother,  but  it 
still  connected 
with  her  by 
means  of  the 
umbilical  cord, 
it  seems  that 
such  killing 
will  be  murder. 


whose  person  or  property  is  thus 
attacked,  but  his  servants  and  other 
memhers  of  his  family,  and  even 
strangers  who  are  present  at  the 
time,  are  equally  justified  in  killing 
the  assailant,  1  Hale,  481,  484, 
Post,  274.  The  ahove  rule,  how- 
ever, does  not  extend  to  felonies 
without  force,  such  as  picking 
pockets,  1  Hale,  488,  nor  to  mhde- 
meanors  of  am/  kind;  and  even  in 
cases  within  the  rule  it  muti  be 
proved  that  the  intent   to  commit 


such  forcible  and  atrocious  crime 
was  clearly  manifested  bi/  the  felon^ 
I  Hale,  484,  otherwise  the  homicide 
will  be  manslaughter  at  least,  if  not 
murder.  But,  in  cases  within  the 
rule,  it  may  be  necessary  to  ob- 
serve, that  the  party  whose  per- 
son or  property  is  attacked  is  not 
obliged  to  retreat,  as  in  other  cases 
of  self-defence,  but  may  even  pursue 
the  assailant  until  he  find  himself 
and  his  property  out  of  danger. 
Fost  273." 
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mother^   in  (urder  to  make  the  killing  of  it  amount   to 
mnrder. 

Clarkson,  who  was  for  the  prisoner,  stated^  that,  as  it 
was  on  his  information  that  Bodkin  had  acted,  he  felt  it 
his  duty,  haying  since  read  the  case  referred  to^  to  say 
that  it  did  not  gp  to  so  great  an  extent  as  his  learned  friend 
had  supposed  (a). 


Vatjghan,  J.  —  I  should  have  been  very  much  surprised 
if  it  had ;  because,  if  that  were  the  law,  the  child  and  the 
after-birth  might  be  completely  delivered,  and  yet,  because 
the  umbilical  cord  was  not  separated,  the  child  might  be 
knocked  on  the  head  and  killed,  without  the  party  who 
did  it  being  guilty  of  murder. 

Verdict — Not  guilty  of  murder ;  but  guilty 
of  concealing  the  birth — Sentence,  two 
years'  imprisonment. 

Bodkin,  for  the  prosecution. 
CUxrkaon,  for  the  prisoner* 

[Attorniea — Yardkyt  and  Humphriet,'] 


(a)  The  cue  referred  to  is  Jte^ 
gina  r*  Crutchleyy  reported  in  Vol. 
7  of  these  Reports,  p.  814.  In  that 
case  Mr.  Baron  Parke  said  to  the 
jury^  after  referring  to  the  indict- 
ment which  used  the  words  **  did 
bring  forth  of  her  body  the  said 
child  alive"—"  If  you  think  that 
the  child  was  not  killed  after  it 
had  come  forth,  you  will  acquit.  I 
think  it  is  essential  that  it  should 
have  been  wholly  produced.  But 
supposing  you  should  be  of  opinion 


that  the  child  was  strangled  inten* 
tionally  while  it  was  connected 
with  the  umbilical  cord  to  the 
mother,  and  afWr  it  was  wholly 
produced,  in  that  case,  I  should  put 
the  matter  into  a  course  of  further 
inquiry,  directing  you  to  convict 
the  prisoner,  and  reserving  the 
point  for  a  higher  tribunal,  my  pre* 
sent  impression  being  that  it  would 
be  murder  if  those  were  the  facts  of 
the  case." 
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APRIL  SESSION,  1839. 

BEFORE  MR.  RECORDER  LAW. 


The  Queen  v.  Edmund  L.  Wilson  and  Michael 

Wilson. 


The 


first  count  of  the  indictment  stated,  that  Edmund  A.  was  indicted 

Lewell  Wilson,  being  employed  in  the  capacity  of  clerk  ment  as  clerk 

and  servant  to  William  Fhillipps,  did,  by  virtue  of  his  said  [he  prolKutor, 

employment,  and  whilst  he  was  so  employed,  receive  and  *"**  ^T'^ 

take  into  his  possession,  for  and  in  the  name  and  on  ac-  accessary,    it 

count  of  the  said  W.  Fhillipps,  his  master,  the  sum  of  11^.,  a^  was  only 

and  the  sum  of  4».  6rf.,  parcel  of  the  said  money,  fraud*  ^^n^^^veifer 

ulently  and  feloniously  did  embezzle  and  steal.  •'>d  collector 

to  go  round  and 

The  second  count  charged  the  prisoner,  Michael  Wilson  take  orders 

A,       A\.     r     *.  ^rom  customers, 

as  an  accessary  after  the  fact.  ^^^  g^^^,  ^^^^ 

It  appeared  from  the  evidence,  that  the  prisoner,  Ed**  ""d'***^'"^ 
mund  L.  Wilson,  had  been  for  some  time  a  town  traveller  money  for  the 

goods  supplied 

and  collector  to  Mr.  Fhillipps,  the  prosecutor,  who  was  an  inconsequence; 
oilman  in  Strutton  Ground,  Westminster ;  and  that  Michael  authority  what- 
Wilson  was  carman  to  the  prosecutor.     The  prosecutor  evertouke 

*  ,  or  direct  the 

stated,  that  it  was  the  duty  of  Edmund  L.  Wilson  to  gd  delivery  of 
round  and  take  orders  from  customers,  and  to  enter  them,  ^^""a 
on  his  retnm  to  the  shop  in  the  evening,  in  the  day  or  XTtltf* 
order  book,  and  also  to  receive  monies  in  payment  of  such  articles  of  a., 

-i.-i  1  ***  entered  only 

orders ;  but  that  be  had  no  authority  whatever  to  take,  or  one  in  the  order 
direct  the  delivery  of,  any  goods  from  the  shop.     On  the  ^^  TO^the  ' 
20th  of  March,  Mr.  William  Crachnell,  one  of  Mr.  Fhil*  P«wec"tor»s 

'  carman,  de- 

lipps's  customers,  gave  the  prisoner,  Edmund  L.  Wilson,  livered  both 
an  order  for  two  gallons  of  mixed  pickles,  and  141b.  of  customer.  An 
treacle,  which  order  was  entered  by  him  in  the  order  book  madfe  ouT"y 
as  for  the  pickles  only.     An  invoice  for  the  pickles,  pur-  ^^^  prosecutor 

for  the  first 
article,  amount- 
ing to  6i.  6d.f  and  B.  entered  the  second  article  at  the  bottom  as  44.  6d.     A.  afterwards  received 
of  the  customer  the  whole  of  the  ]]«.,  but  only  accounted  to  the  prosecutor  for  the  6«.  6c(.)— 
HtUf  that  the  offence  committed  was  not  embeszlcment,  but  larceny. 
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lg39.  suant  to  the  entry,  waa  made  out  by  Mr.  Phillipps's 
brother,  and  given  to  the  prisoner  Michael;  but  he  de- 
livered Mr.  Crachnell  the  pickles,  and  I41b.  of  treacle. 
The  sum  charged  for  the  pickles  was  68,  6d. ;  and  Michael 
entered  the  treacle  at  the  foot  of  the  invoice  at  4^.  6d. 
The  prisoner  Edmund  afterwards  received  the  whole 
amount,  viz.  11*.;  but  paid  over  to  Mr.  Phillipps  6*.  6^. 
only. 

Law,  (Recorder),  on  the  statement  made  by  the  prose- 
cutor on  cross-examination,  relative  to  the  duty  and  au- 
thority of  the  prisoner  Edmund,  intimated  an  opinion, 
that  the  oflFence  was  not  embezzlement,  but  larceny;  but 
added,  that  as  Mr.  Justice  Patteson  was  then  sitting  in  the 
other  Court — he  would  consult  him  on  the  point.  He 
accordingly  went  to  the  adjoining  Court  for  that  purpose, 
and,  on  his  return,  said:  '^  I  have  conferred  with  Mr. 
Justice  Patteson,  who  concurs  with  me  in  the  opinion  I 
was  inclined  to  entertain  of  this  question ;  and,  on  his 
suggestion,  I  may  put  the  case  in  this  form, — that  the 
prisoner,  Edmund  Wilson,  does  not  receive  the  4».  6rf. 
for  or  on  account  of  his  master,  but  contrary  to,  and  in 
breach  of,  his  duty  towards  that  master.  I  may  also 
liken  the  case  to  that  of  two  servants— one  of  whom  has 
authority  to  sell,  and  the  other  not,  but  merely  to  re- 
ceive money ;  if  the  one  who  has  no  authority  to  sell  in- 
troduces himself  behind  the  counter,  and  sells  his  master^s 
goods,  putting  the  money  into  his  own  pocket,  that  is 
clearly  a  stealing,  for  he  sells  and  receives  the  money  con- 
trary to  his  authority;  and  he  cannot  be  said  to  have 
been  employed  and  intrusted  as  clerk  and  servant,  and  to 
have  received  the  money  by  virtue  of  such  employment, 
where  the  act  is  done  contrary  to  that  employment.  In 
this  case,  the  servant  having  authority  to  send  out  goods 
to  the  amount  of  Gs.  6fl?.,  puts  up  goods  to  the  amount 
of  11*.,  his  intention  being  to  put  4*.  6rf.  into  his  own 
pocket.     The  time  never  arrives   when   he  receives  that 
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on  account  of  his  master^  for  all  that  he  does  is  adverse  to^        ig39, 
and  in  firaud  of^  the  interest  of  his  master. 

Verdict — ^Not  guilty. 
Clarkson,  for  the  prosecution. 
Montagu  Chambers,  for  the  prisoner. 

[Attornies —    ,  and  CrUp,'] 


MAY  SESSION,  1839. 

BEFORE     MR.    BARON     PARKE. 


Regina  V.  Madge.  j^^  ^g^^ 

X  HE  prisoner  was  indicted  for  stealing,  within  the  juris-  A  penon  who 
diction  of  the  Central  Criminal  Court,  various  articles  of  FranceTcMnot 
household  furniture,  &c.,  belonging  to  one  Colonel  La-  En^*^^*? 

tour.  the  offence, 

though  he  be 
found  in  pos- 

Clarkson,  for  the  prosecution,  stated  to  his  Lordship  that  Itoien^propcrty 
the  property  in  question  had  been  deposited  by  the  pro-  ^^•'®' 
secutor  in  a  house  at  Boulogne,  in  France,  and  that  the 
prisoner  had  stolen  it  at  Boulogne,  but  being  found  in 
possession  of  it  at  the  Custom-house  in  London,  he  had 
been  taken  before  the  Lord  Mayor,  who  had  committed 
him  for  trial. 


Parke,  B. — There  is  a  case  precisely  in  point  on  the 
subject. 

Clarkson. — Your  Lordship  alludes  to  the  case  of  Rex 
V.  Prowes  (a).    That  case  even  goes  further  than  the  pre- 

(a)  Ry.  9c  Moo.  C.  C.  R.,  p.  349.      stealing  at  Dorchester  a  quantity 
The   priitoner    was  charged  with      of  wearing  apparel,  the  property  of 
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sent^  for  there  the  property  was  taken  at  Jersey,  which  ia 
under  the  dominion  of  the  British  Crown,  and  yet  it  was 
held  that  the  Courts  here  had  not  jurisdiction.  I  recol- 
lect also  a  case  before  Mr.  Serjeant  Arabm,  in  which  I,  not 
being  aware  of  the  decision  of  the  Judges,  thought  that 
the  bringing  of  the  property  into  England  was  a  larceny, 
and  Mr.  Seijt.  Arabin  thought  so  too,  and  the  prisoner 
was  convicted ;  but  I  am  bound  to  say  that  a  pardon  was 
afterwards  granted,  on  the  ground  that  the  decision  of  the 
^earned  Judge  was  incorrect. 


Parke,  B. — ^There  is  no  doubt  upon  the  point  on  the 
authority  of  Rex  v.  Prowes.  That  case  is  precisely  in  point, 
though  rather  stronger  than  the  present. 

His  Lordship  afterwards  sud,  that  it  had  been  inti- 
mated to  him  that  some  of  the  Judges  had  expressed  a 
wish  to  have  the  case  of  Bex  v.  Prowes  reconsidered,  and 
that  in  consequence  of  this  the  Lord  Mayor  had  com* 
mitted  the  prisoner;  but  if  it  was  not  so,  he  should  act 
upon  the  authority  of  the  decision  in  that  case.  His  Lord- 
ship having  caused  a  communication  to  be  made  to  the 
Lord  Mayor  upon  the  subject,  and  having  received  his 
answer,  directed  the  prisoner  to  be  brought  up  and  the 
jury  to  be  charged  with  the  indictment.  The  prisoner 
was  accordingly  put  to  the  bar  and  the  juiy  charged. 


Parke,  B.,  upon  this,  said  that  the  Lord  Mayor  had  not 
committed  the  prisoner  for  trial  in  consequence  of  any 


Thomas  Cundy.  The  things  had 
been  taken  by  the  prisoner  from  a 
box  of  the  prosecutor's  at  St  He- 
lien,  in  the  Island  of  Jersey,  and 
were  afterwards  found  in  his  pos- 
session in  Dorsetshire,  where  he 
had  been  apprehended  on  another 
eharge.  The  case  was  considered 
by   all  the    Judges  except  Lord 


Lyndhurstf  C.  B,  and  Taunton,  J ., 
in  Easter  Term,  1832,  and  they 
held  unanimously  that  the  convic- 
tion was  wrong,  and  that  the  case 
was  not  within  the  stat.  7  li  8 
Geo.  4,  c.  29,  s.  76,  See  the  case 
of  Rex  V.  Ander$on  and  Others,  as 
to  goods  stolen  in  ScotUmd|  2  East, 
P.C.772,c.l6,  s.  156. 
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intimation  from  the  Judges,  that  it  was  desirable  to  recon-  1339^ 
aider  the  case  of  Bex  v.  Prowes,  but  it  was  thought  right 
that  the  prisoner  should  be  publicly  tried  and  acquitted, 
in  order  that  the  attention  of  the  legislature  might  be 
drawn  to  the  state  of  the  law,  in  case  they  should  think 
it  right  to  interfere  by  any  legislative  provision  on  the 
subject  His  Lordship  then  told  the  jury  that  they  had 
no  jurisdiction  so  as  to  convict  the  prisoner,  and  therefore 
they  must  pronoanee  a  verdict  of  acquittal. 


Verdict — ^Not  guilty. 


Clarkion,  for  the  prosecution. 
C,  Phillips,  for  the  prisoner. 


JXJNE  SESSION,  1839. 

BEFORE    LOBD   CHIEF   JUSTICE    TINDAL. 


Reoina  V.  Henry  Allen. 


T 


June  22nd. 


HE  prisoner  was  indicted  for  a  rape  upon  Ann  Rose,  in  a  cue  of 

on  the  29th  of  May,  at  Feltham,  in  Middlesex.  puting'of  tbe^ 

From  the  evidence  of  the  prosecutrix,  it  appeared  that  ^8i**g.^i8*tiit' 

on  the  day  mentioned  in  the  indictment,  at  nine  o^clock  ^h  question 

in  the  evening,  she  was  on  her  way  home  firom  Twicken-  whether  the 

ham  to  Feltham,  where  she  resided;  and  on  passing  a  o"die^miin^d 

public-house  called  the  Hope,  she  heard  a  man  in  that  ?j^  did  not  enter 

*  *    '  into  the  person 

house  say,  **  Here  comes  your  woman.^^    The  prisoner  im-  of  the  woman; 

mediately  came  out  of  the  house,  and  followed  her,  and  for  the  limit- 
ation to  that 
single  inquiry 
seems  to  be,  that  it  was  thought  that  the  law  was  holding  itself  up  to  contempt  by  having  the 
subtle  and  critical  subjects  of  emission,  &c.»  discussed  before  Judges  and  Juries.     Therefore, 
though  it  appear  from  the  evidence,  beyond  all  posdbility  of  doubt,  that  the  party  was  disturbed 
immediately  after  penetration,  and  before  the  completion  of  his  purpose,  yet  he  must  be  found 
guilty  of  having  committed  the  complete  offence  of  rape. 
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endeavoured  to  induce  her  to  enter  into  couversation  with 
him.  She  resisted  his  advances ;  but  notwithstanding  her 
refusal  to  listen  to  him^  he  persisted  in  pursuing  her ;  and 
when  they  reached  a  lonely  part  of  the  road,  he  suddenly 
attacked,  and  threw  her  down.  There  was  no  doubt  that 
there  was  penetration ;  but  it  appeared  quite  clear  from 
the  admissions  of  the  prosecutrix,  that  the  person  who 
attacked  her  did  not  in  fact  complete  his  purpose ;  for  on  her 
cross-examination  she  stated  that  she  succeeded  in  extri- 
cating herself  from  him  very  soon ;  and  added,  that  she 
had  no  reason  to  believe  that  she  was  the  worse  for  his 
attack  on  her.  The  prisoner  all  through  denied  that  he 
was  the  man,  alleging  that  the  prosecutrix,  in  her  agitation 
and  confusion,  had  mistaken  him  for  some  other  person. 


Payne,  for  the  prisoner. — ^The  evidence  clearly  shews 
that  the  offence  of  rape  was  not  completed.  The  words 
of  the  indictment  are,  "  did  ravish  and  carnally  know/^  and 
that  must  mean,  did  have  his  will  of  her,  and  satisfy  his 
lust  while  within  her  person.  Anything  short  of  this  is 
only  on  a  parallel  with  intent  to  ravish.  The  words  of  the 
statute  9  Geo.  4,  c.  31,  s.  18,  that  the  carnal  knowledge 
shall  be  deemed  complete  ^'uponproof  of  penetration  only/' 
I  read  as  meaning,  ''when  the  only  proof  shall  be  of  pene- 
tration'' (a).  This  cannot  mean  that  it  shall  be  deemed 
that  a  man  had  carnal  knowledge,  when  the  evidence 
shews  that  he  had  it  not.  The  object  was  only  to  render 
it  unnecessary  to  prove  more  than  penetration,  on  account 
of  the  woman^s  possible  inability  to  describe  all  that  actu- 


(a)  Soon  after  the  passing  of  that 
statute,  Mr.  Justice  Taunton  ruled, 
that,  notwithstanding  the  provision, 
it  was  still  necessary,  in  order  to 
complete  the  offence,  that  all  which 
constitutes  carnal  knowledge  should 
have  happened,  and  that  the  jury 
must  be  satisfied  from  the  circum* 
stances  that  emission  took  place ; 


RuueWt  case,  1  Moo.  &  Rob.  122. 
But  this  decision  was  overruled  by 
other  individual  Judges,  and  lastly 
by  all  in  a  case  reserved,  Rex  v. 
Reekspear,  1  Moo.  C  C.  R.  342, 
and  the  same  point  was  determined 
in  Cox  9  case,  1  Moo.  C.  C.  R.  337, 
and  ante,  Vol.  5,  of  these  Reports, 
p.  297. 
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ally  took  place.     The  Legislature  cannot  have  been  so        |g39^ 
absurd  as  to  mean  that  where  there  is  evidence  to  shew 
that  the  offence  was  not  completed,  yet  the  iitference 
arising  from  proof  of  the  doing  of  a  part  shall  control  the 
positive  testimony  of  the  non-performance  of  the  whole. 

After  addressing  the  jury  on  the  question  of  identity,  a 
witness  was  called  for  the  purpose  of  proving  an  alibi,  but 
he  was  not  able  sufficiently  to  speak  to  the  precise  time  at 
which  he  saw  the  prisoner  on  the  day  in  question. 

Clarkson,  in  reply. — I  agree  with  the  counsel  for  the 
prisoner,  that  the  act  was  not  intended  to  do  more  than 
enable  a  juiy  to  say  that  the  offence  was  committed,  when 
there  was  only  proof  of  penetration :  but  that  it  was  not 
intended  to  dispense  with  proof  of  the  completion  of  the 
offence  when  such  proof  can  be  given — still  less  to  decide 
that  the  offence  shall  be  considered  to  have  been  com- 
mitted in  point  of  law,  when  the  evidence  clearly  shews 
that  it  was  not  committed  in  point  of  fact. 

TiNDAL,  C.  J.,  in  summing  up,  said — ^There  are  two 
questions  for  your  consideration  in  this  case :  the  first, 
whether  the  prisoner  was  the  person  who  attacked  the  pro- 
secutrix ;  and  the  second,  whether  the  offence  charged  was 
completed  or  not.  With  respect  to  the  second  question, 
if  you  feel  any  reasonable  doubt  on  the  facts  as  applying 
to  the  law,  when  I  shall  have  stated  it  to  you,  viz.,  whether 
the  offence  was  actually  completed  or  not,  you  will  have 
no  difficulty,  if  you  have  decided  the  first  question  in  the 
affirmative,  in  saying  that  the  prisoner  was  guilty  of  an 
atrocious  assault.  [His  Lordship,  after  reading  the  evi- 
dence, and  making  several  observations  on  the  question  of 
identity,  proceeded  thus :]  The  statute  9  Greo.  4,  c.  31, 
s.  18,  recites,  that  upon  trials  for  rape,  &c.,  ^^  offenders  fre- 
quently escape  by  reason  of  the  difficulty  of  the  proof 
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1839.  which  has  been  required  of  the  completion  of  those  seTeral 
crimes/^  It  was  thought  that  the  law  uraa  holding  itself  up 
to  contempt  by  having  these  subtle  and  critical  subjects  dis- 
cussed  before  judges  and  juries;  and  the  statute  therefore 
goes  on  to  say^  '^  For  remedy  thereof  be  it  enacted^  that  it 
shall  not  be  necessary^  in  any  of  those  cases^  to  prove  the 
actual  emission  of  seed  in  order  to  constitute  a  carnal  know- 
ledge, but  that  the  carnal  knowledge  shall  be  deemed  com- 
plete upon  proof  of  penetration  only/^  The  only  qfuestion, 
therefore^  for  the  jury,  in  such  a  case^  is^  whetJ^er  the 
private  parts  of  the  man  did  enter  into  the  person  of  the 
woman*  It  is  not  necessary  to  enter  into  any  nice  discus- 
sion as  to  how  far  they  entered.  However  you  must  be 
satisfied  that  there  was  actual  penetration^  and  not  that  it 
is  the  case  of  a  person  attempting  to  commit  the  offence, 
and  being  disturbed  before  he  had  actually  peaetrated* 
The  prosecutrix  may  be  mistaken  as  to  the  extent  to  whidi 
the  prisoner  had  proceeded  in  the  commission  of  the 
offence.  11,  therefore,  you  feel  any  doubt  whether  (and 
I  can  use  no  other  word  than  the  statute  uses ;  I  am  not 
here  to  make  the  law,  but  only  to  expound  and  declare 
it) — ^if,  I  say,  you  feel  any  doubt  whether  it  has  been 
proved  to  your  entire  satisfaction  that  there  has  beett 
penetration,  you  will  acquit  the  prisoner  of  the  felony  (a). 

Verdict — Guilty. 
Clarkson^  for  the  prosecution. 

Payne,  for  the  prisoner. 

(a)  See  the  cases  of  Bex  v.  Gam-      M*Rue,  ante.  Vol.  7,  p.  641 ;  and 
moftf  ante,  Vol.  5,  p.  321 ;  RiB»  v.      Reg,  v.  Jordan^  post. 
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JULY  SESSION,  1839. 

BEFORE    MR.    COMMON    SERJEANT    MIREHOUSE. 


Reoina  V.  George  James  Fuller,  George  Wbstbrook, 

WiLhiAH  We8tbroo&,  and  Merrick  Burbell.  ,  .  •.  . 

X  HEBE  were  several  indictments  against  the  prisoners.  Sembu,  that 
The  first  indictment  stated,  that  the  prisoner  Fuller,  on  several  indict- 
the  SJ4th  November,  1837,  being  servant  to  RusseU  Ponti-  "^^lleX^oT 
fax,  stole  thirty-six  milk-washers  and  plugs,  of  the  value  ^  ^^u^^^\^^ 
of  4/.,  the  goods  of  his  said  master ;  and  that  the  prisoner  arraigned,  the 
G-eorge  Westbrodc  received  the  same  of  Fuller,  well  know-  having  tried 
ing  tlum  ta  have  been  stolen  by  him.  St^Vni 

Th^re  was  also  a  count  charfldna  W.  Westbrook  with  *nd/«&rfin 

®^^  obuininga 

receiving  them  £pom  a  certain  evil-disposed  person.     Both  conviction, 
yvisoners  were  acquitted  upon  this  indictment,  and  also  beliiowed  to 
apon  another  which  charged  Fuller  with  stealing,  on  the  {^J^/**ije*re. 
3vd  of  Mar.  1888,  a  ouantity  of  valves  and  other  articles,  maining  cases 
aiid  Westbrook  with  receiving  them,  knowing  them  ta  Session. 
have  been  stolen. 

C  Phillips,  and  Clarkson,  for  the  prosecution,  upon  this 
applied  to  the  Ccmunon  Seijeant  to  postpone  the  trial  of 
the  remaining  indictments  till  the  next  Session,  on  the 
groimd  that  the  prosecutor  had  not  had  time  to  prepare 
the  cases  properly  for  the  instruction  of  counsel  (a). 

The  Common  Serjeant  was  of  opinion  that  the  apph-* 
cation  ought  not  to  be  granted;  but  suggested  that  the 
matter  had  better  be  mentioned  to  Mr.  Justice  Patteson, 
who  was  then'  sitting  in  the  adjoining  Court. 

(a)  The  evidence  was  all  con-  and  separating  the  different  per- 
tained in  one  set  of  deposition^  tions  which  were  applicahle  to  the 
and  the  difficulty  was  in  selecting      various  indictments. 

d2 
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1839.  Upon  this  the  Common  Serjeant  and  the  several  Coun- 

sel in  the  case  went  into  the  adjoining  Courts  and  the  mat- 
ter was  publicly  mentioned  to  Mr.  Justice  Patteson  (a). 

After  hearing  the  objection  which  the  counsel  for  the 
prisoners  had  to  make  to  the  proposed  postponement — 

Patteson,  J.,  said — ^The  difl&culty  I  feel  is  not  as  to  this 
particular  case,  but  on  principle.  If  the  application  for 
postponement  had  been  made  previous  to  the  prosecutor's 
going  before  the  Grand  Jury,  there  would  have  been  no 
doubt  as  to  the  propriety  of  granting  it ;  and  I  will  not  say 
that  it  might  not  have  been  done  after  the  bills  had  be^i 
found,  and  after  the  prisoners  had  been  arraigned.  But 
to  decide  that,  after  prisoners  have  been  tried  upon  two 
indictments,  and  the  evidence  has  failed,  the  other  indict- 
ments against  them  may  be  postponed  to  another  Ses- 
sion, in  my  opinion  would  be  very  dangerous.  My  objec- 
tion to  it  is,  that  it  is  holding  out  a  premium  for  the 
getting  up  of  fresh  evidence,  and  is  similar  to  the  case  of 
supplemental  affidavits,  which  we  do  not  allow  in  the 
Court  of  Queen's  Bench.  It  is  inviting  persons  to  come 
forward  and  give  evidence  which  the  prosecutor  was  not  in 
possession  of  at  the  previous  Session. 

C.  PhilUps,  for  the  prosecution. — ^The  transactions  ex- 
tend over  a  period  of  two  years,  and  there  has  not  been 
time  to  separate  them  properly. 

Patteson,  J. — It  is  very  imfortunate ;  but  it  is  much 
better  that  justice  should  be  defeated  in  this  particular 
case,  than  that  we  should  break  in  upon  a  great  principle. 

(a)  This  is  a  much  better  and  counsel,  by  the  Judge  trying  the 

far  more  satisfactory  plan^  and  less  case  to  the  Judge  whose  opinion 

liable  to  mutake  and  misunder-  he  wishes  to  obtain.      See  post, 

standing,  than  the  private  mention  R.  v.  Sells, 
of  the  matter,  in  the  absence  of 
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The  trials  proceeded,  and  the  result  was,  that  Fuller         i839. 
and  William  Westbrook  were  found  Guilty,  and  George 
Westbrook  and  Burrell  were  Acquitted. 

C  Phillips,  and  Clarkson,  for  the  prosecution. 

Payne,  Montagu  Chambers,  and  Ballantine,  for  the  seve- 
ral prisoners. 


AUGUST  SESSION,  1839, 

BEFORE  LORD  DENMAN,  C.J. 


Regina  V.  John  Pulbrook.  .        ,^,, 

-_  August  17m. 

X  HE  prisoner  was  charged  with  feloniously  forging  and  a  paper  in  tht 

uttering  a  request  for  the  delivery  of  goods,  with  intent  to  j^2?to1^^"" 

defraud  Messrs.  Warner  &  Co.    The  indictment  also  stated  req"e«t  for  the 

.     .  n  i.  1  delivery  of 

a  previous  conviction  of  felony.  goods,  though 

The  prisoner  had  been  in  the  employment  of  Mr.  toanyo^— 
James  Hayward,  an  ironmonger,  who  stated  that  he  had  11^"^  ?  '^^^ 
had  dealings  for  some  years  with  Messrs.  Warner,  but  had  helmet  tcoop— 
not  had  any  account  with  them  for  about  eighteen  months ;  !!^'&.^!'^ 
that  the  prisoner  quitted  his  service  about  twelve  months  ''"^ 
ago ;  and  that  once  or  twice,  during  the  time  he  was  in 
his  employ,  he  had  taken  orders  from  him  to  Messrs.  War- 
ner.   The  witness  identified  th&  order  in  question  in  this 
case  as  being  in  the  prisoner's  handwriting,  and  denied 
that  it  was  written  by  his  direction  or  authority. 

Richard  Ward  said,  "  I  am  in  the  service  of  Messrs. 
Warner,  and  received  this  order  from  the  prisoner,  and 
delivered  him  the  goods  stated  in  it.'' — AlBred  Warner  said, 
'^  I  am  the  son  of  one  of  the  partners,  and  manage  their 
business.  It  is  the  custom  in  our  business  to  deliver  goods 
on  the  authority  of  such  papers  as  this.  We  constantly 
do  it  every  day."     He  was  asked  by  the  Court  whether 
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be  Jiad  dwe  flo  af  between  the  fim^  imd  ^.  Hajward. 
9k  reply  was^  ^^ Certainly;  it  u  the  ardiAary  fcnrm  of  a 
request  to  deliver  goods  to  Mr,  Hayward  or  to  ai^ybody.^ 
The  instrument  was  in  the  following  form :  "  Aug.  3, 
'89. — One  16-in,  heim^  scoop ;  Qi^e  4  qt.  oval  kettle. — 
Jas.  Hayward." 


Nov.  28t/L 


The  prisoner  was  foimd  Guilty^  and  judgment  was 
respited^  that  the  opinion  of  the  Judges  might  be  taken  as 
to  whether  such  a  paper  amounted  in  law  to  a  request  for 
the  delivery  of  goods  within  i^e  meaning  of  the  statute. 

In  the  Noveniber  Session^  Mr.  Baron  Parke  pro- 
nounced the  judgment  of  the  Courts  stating  that  the 
Judges  were  of  opinion  that  the  document  amounted  to 
a  request  for  the  delivery  of  goods  within  the  meaning  of 
&»  sctatute^  although  it  was  not  addressed  to  any  peiBon; 
end  the  pris<mer  wa9  sentenced  to  be  transported  for  ten 
years. 

C.  Clarke^  for  the  prosecution. 

See  Carney* s  cage,  1  Moo.  C.  C.  R.  851,  and  ^e  oiher  cases  eoUeded 
in  Eosooe'^  Grin.  Dig.,  tilie  Forgery;  aad  the  case  jof  Reg,  v.  B^ff^rtj 
poa!t,p.  41. 


OCTOBER  SESSION,  1839. 


SBFOBE  MB.  JU8TICB  BOfiANQUXT  AND  ICR.  BABON  OURNBTii 


Beoina  V.  Stephen  Jenkins* 

IHE  prisoner  was  indicted  for  stealing,  on  the  4th  of 
October,  one  20/.  bank  note,  and  three  10/.  bank  notes, 
the  property  of  Thomas  Gteorge  Shelton^  his  master. 

receive  a  parcel 

containing  notes  to  take  to  a  coach-office,  and  abstract  the  notes  on  his  way  there,  and  apply 

them  to  Ms  own  use,  iie  ii  guilty  of  larceny. 


October  25th. 

If  a  person, 
not  being  the 
tervant  of  the 
party  who 
intrusts  him. 
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The  prosecutor^  on  Iiis  examinatiom  m  cidei,  stated  that  |g^^ 
lie  was  an  agent  to  a  hosier  in  Wood-street ;  that  the  pri- 
soner had  been  in  his  service  four  years  and  a  half;  that 
on  the  4th  of  October  he  gave  him  a  parcel  to  take  to  the 
Bull  and  Mouth  Inn^  to  be  sent  by  the  mail  to  Davis  & 
Wilson^  Nottingham;  it  contained  three  10/.  and  one 
20/.  Bank  of  England  notes ;  that  about  three  days  after- 
wards he  received  intelligence  firom  Nottingham^  in  conse- 
quence of  which  he  asked  the  prisoner  who  he  gave  the 
parcel  to ;  that  he  said  he  gave  it  to  one  of  the  clerks  in 
the  office  of  the  Bull  and  Mouthy  and  pointed  oat  the 
man^  who  admitted  having  received  the  parcel.  It  ap- 
peared that  the  parcel  arrived  at  its  destination^  but  that 
the  notes^  and  a  letter  which  had  accompanied  them^  were 
not  in  it.  Two  of  the  10/.  notes  and  nine  sovereigns 
were  afterwards  found  si  the  prisoner's  lodgings.  On 
cross-examination  the  prosecutor  stated,  that  the  proprie- 
tor of  the  business  was  Mr.  Lowe,  of  Nottingham,  to 
whom  he  was  an  agent,  and  from  whom  he  received  a 
salary ;  that  the  prisoner  was  Mr.  Lowe's  servant,  and  not 
his ;  but  that  the  money  inclosed  in  the  parcel  was  his 
and  not  Mr.  Lowe's. 

Bodkin,  for  the  prisoner,  submitted  that  this  was  not 
larceny,  as  the  prisoner  was  not  a  servant,  and  conse- 
quently there  was  no  trespass. 

Gurnet,  B.,  was  of  opinion,  that  as  the  parcel  must 
hare  been  opened,  and  the  notes  abstracted,  it  did  amount 
to  larceny. 

Bodkm  submitted  that  ihe  cases  as  to  breaking  bulk 
were  all  cases  in  which  the  parties  were  common  carrien. 

Gurnet,  B.,  was  of  a  contrary  opinion,  and,  with  the 
assent  of  Bosanquet,  J.,  who  was  present,  the  case  went 
to  the  jury,  and  the  prisoner  was  convicted  of  stealing. 
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1839. 


Reoina 

9. 

Jenkins. 


but  not  as  a  servant^  and  being  recommended  to  mercy^ 
was  sentenced  to  twelve  months'  imprisonment. 

Bodkin,  for  the  prisoner. 

See  the  case  of  E.  v.  Jones,  Vol.  7  of  these  Reports,  p.  151. 


NOVEMBER  SESSION,  1839. 


BBFOBE  MB.  BABON  PABKB,  AND  MB.  JUSTICE  BOSANQUET. 


Nov.  27M. 

At  the  Centnl 
Criminal  Court, 
a  person  was 
indicted  for  a 
burglary  in  a 
house,  which 
was  stated  in 
the  indictment 
to  be  "  at  the 
parish  of  W:* 
The  prosecutor 
sUted  that  the 
correct  name 
of  the  parish 
WM»Si.MaryW. 
In  the  statute 
4  &  5  Will.  4, 
c  86,  (the  Cen- 
tral Criminal 
Court  Act), 
s.  8,  this  parish 
is  caUed  "  the 
parish  of  W.": 
— JSTeM,  snf. 
fident 


Bboina  t^.  St.  John. 

JDURGLARY. — ^The  prisoner  was  indicted  for  a  burglary 
in  the  dwelling-house  of  Henry  Moody,  situate  "  at  the 
parish  of  Woolwich/^  and  stealing  therein  a  watch  and 
other  articles,  above  the  value  of  5/. 

In  his  cross-examination,  the  prosecutor  stated,  that  the 
correct  name  of  the  parish  was  "  the  parish  of  St.  Mary, 
Woolwich.'^ 

Mr.  Clark  (the  clerk  of  arraigns)  referred  the  court  to 
the  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c.  36,  s.  2, 
in  which  this  parish  is  called  ^'  the  parish  of  Woolwich.*' 

BosANQUET,  J. — As  it  is  called  ''the  parish  of  Wool- 
wich*'  in  the  act  of  Parliament,  I  think  that  that  is  su£S- 
dent. 

Fabke,  B. — ^The  act  of  Parliament  shews  that  this 
parish  is  known  by  the  name  of  ''the  parish  of  Wool- 
wich '/*  and,  being  so  described  in  the  act,  I  think  that 
that  is  an  answer  to  the  objection. 

Verdict — Guilty  of  stealing  in  a  dwelling- 
house,  above  the  value  of  5/. 

BaUaniine,  for  the  prisoner. 


F 
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1839. 

Reqina  v.  Rogers.  ^^^  27M. 

ORGERY. — The  prisoner  was  indicted  for  forging  "  a  A  prisoner  wu 
certain  warrant  for  the  payment  of  money,  to  wit,  for  the  Si's  '*"' 
payment  of  the  sum  of  4/.  lOs./'  with  intent  to  de&aud  ^i"-*»5*^?^» 

^   ,    ,  ,  8. 8,  for  forging 

William  Lightly  and  another.    Second  count,  for  uttering.  »  warrant  for 

_    .  .        .  ■•  i»    -I  *^^  payment 

The  forged  mstrument  was  not  set  out  in  either  of  these  of  money  (not 
counts,  neither  did  they  contain  any  prefatory  allegations  ^^^Z'^^' 
or  innuendoes.  p*p«'^  ''"  " 

follows : — 

It  appeared  that  the  prisoner  was  a  chimney-sweeper,  «  Thij  is  to 
and  had  on  several  occasions  been  employed  to  sweep  the  r/r^m  swept 
funnels  of  the  steam- vessel  Princess  Victoria,  and  it  was  **  flue«  and 

'  cleaned  the 

proved  by  Mr.  John  Nicholson,  the  engineer  of  that  vessel,  bilges,  and  re- 
paired four 
that  the  course  of  business  was  for  the  prisoner  when  he  bridges  of  the 

had  swept  the  funnels  to  bring  in  his  bill  to  the  witness,  victori^ 
who  upon  that  gave  him  a  certificate  that  the  work  had  l*!*?®*^)^^/..^* 
been  done,  and  that,  on  his  presenting  that  certificate  at  it  was  proved, 
the  counting-house  of  Messrs.  Lightly  and  Simons,  he  was  course  of  deal- 
paid  the  amount.    It  was  proved  by  Mr.  Thomas,  a  derk  JJf  paJ^M  ** 
of  Messrs.  Lightly  and  Simons,  that  the  prisoner,  on  the  **>"  voucher, 

if  genuine, 

11th  of  October,  1839,  presented  a  paper,  of  which  the  would  have 
following  is  a  copy,  and  received  fix)m  the  witness  the  sum  aTcortcTpay 

of4/.io«.orf.  tJiVfr 

Held,  that  it  u 
"  Oct.  1 1,  1839.         not  necessary 
..  •/.'iT»T»  "i/i  •■    ^^**  *  warrant 

"  This  IS  to  satisfy  that  R.  Rogers  as  swept  the  flues,  and  for  the  payment 
cleaned  the  bilges,  and  repaired  four  bridges  of  the  Prin-  ghouid  he  ad- 
cess  Victoria.  "  J.  Ni  cholson.''       ^"»f  «*^,  *^  »°y 

particular  per- 
"  41.  lOs.  Od.  son ;  and  that 

as  it  appeared 
that  this  docu- 

It  was  proved  by  Mr.  Nicholson  that  this  was  a  fwrgery ;  [JJe"  wouW  ""' 
and  to  shew  ffuilty  knowledge  evidence  was  riven  of  the  ***^*  ^®?  * 

^        '^  o  o  voucher  for  the 

payment  of  the 
money  mentioned  in  it,  that  was  a  sufficient  proof  of  the  allegation  that  it  was  a  warrant  for 
the  payment  of  money ;  and  that  if,  in  an  indictment  for  forgery,  the  instrument  be  de- 
scribed and  not  set  out,  it  is  matter  of  evidence  whether  the  instrument  comes  within  the  desig- 
nation given  of  it  in  the  indictment  or  not ;  and  that  arvements  to  shew  that  the  document 
comes  wt/Atn  the  designation  given  of  it  in  the  indictment,  are  now  (in  this  form  of  indicting)r 
unnecessary. 
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I839«        uttering  of  a  similar  forged  document  by  the  prisoner  on 
the  18th  of  October,  1839. 

Prendergcatj  for  the  prisoner. — ^This  is  rather  a  certifi- 
cate of  vork  done  than  a  warrant  foor  the  payment  of 
money. 

BosANQUXT,  J. — ^This  is  not  a  case  in  which  the  warrant 
is  set  out  in  the  indictment :  and  as  the  indictment  has 
been  framed  on  the  statute  2  &  3  Will.  4,  c.  123,  s.  8,  with- 
out setting  it  out,  the  question  is,  whether  on  the  evidence 
this  is  shewn  to  be  a  warrant  for  the  payment  of  money. 
It  has  been  proved  that  this  was  the  mode  of  transacting 
business  that  had  been  usual  with  these  parties,  and  if 
this,  provided  it  had  been  a  genuine  voucher,  would  have 
properly  authorized  the  payment  of  the  money,  I  think 
that  enough  has  been  shewn  to  sustain  this  indictment. 

Parke,  B. — ^I  think  that  the  written  evidence  and  the 
parol  testimony  taken  together,  shew  that  the  paper,  if 
genuine,  would  have  authorized  the  payment  of  the  sum 
mentioned  in  it.  Under  the  old  law  averments  would  have 
been  necessary  to  shew  that  this  was  a  warrant  for  the 
payment  of  money;  but  as  the  law  is  at  present,  no  such 
averments  are  necessary,  if  the  indictment  is  framed  on  the 
8rd  section  of  the  statute  2  &  3  Will.  4,  c.  123.  In  the 
present  case  it  appears  by  the  evidence  which  has  been 
given,  that  this  (if  genuine)  was  a  voucher  for  the  payment 
of  this  money.  If  you  describe  the  instrument  in  the 
indictment  instead  of  setting  it  out,  averments  are,  since 
the  statute  2  &  3  Will.  4,  c.  123,  not  necessary  as  they  were 
before  that  act;  and  if  the  instrument  be  described  under 
that  statute,  it  is  matter  of  eridence  whether  the  instru- 
ment comes  within  the  description  given  of  it  by  the 
indictment. 

PrendergasL — ^The  paper  is  not  addressed  to  any  one. 
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BosANQUET,  J. — It  is  uot  uecessaiy  tliat  it  should  be        1959. 
addressed  to  any  particular  person.  *^^  "  ~^ 


Parks,  B^ — ^The  evidence  of  the  course  of  dealing  shews 
ihat  (if  genuine)  it  would  have  been  an  authority  to  Mesars. 
Lightly  and  Simons  to  pay  the  amount. 


Rogers. 


Verdict — Guilty. 


PrendergMt,  for  the  prisoner. 


Parks,  B. — ^A  question  of  this  kind  wa£  considered  by 
the  Judges  in  the  case  of  Jt^.  v.  Raake  {a). 

(a)  Ante,  Vol.  8,  p.  626. 


Begina  v.  Elizabeth  Holloway.  -^    „^^. 

Nov.  30ft# 

X  HE  Orand  Jury  had  come  into  courts  and  on  their  The  Grand 
foreman  stating  that  there  were  no  more  bills^  Mr.  Baron  i^coimand 
Parke  discharged  them.    The  Orand  Jury  retired  from  ^^^^^' 
the  court,  and  it  being  stated  to  his  Lordship  almost  im-  had  left  the 
mediately  afterwards,  that  there  was  another  bill,  and  that  neither  left  the 
the  witnesses  on  it  were  going  abroad,  his  Lordship  direct-  .^^iS^^'^The 
ed  that  the  Orand  Jury  should  be  sent  for.  provided  that  J«d«ei  directed 

'  them  to  be  sent 

they  had  not  separated.  for  back  into 

The  Orand  Jury  returned  into  court,  and  their  foreman  rected  imother 

stated  that  they  had  not  separated,  and  that  all  of  them  ^*„f  ([jf  ^'t, 

had  continued  together  in  the  Sessions-house  after  they  n*«^«  op  which 

were  going 
had  left  the  court.  abroad)  to  be 

sent  befive 
them. 

Parks,  B. — ^I  wish  you  to  consider  aaoth^  bill  before 
you  separate. 

The  Orand  Jury  retired,  and  aft;erwards  returned  a  true 
bill  Against  misabeth  Holloway  for  stealing  a  shirt. 
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1839. 

Nov.  30/A.  Regina  V.  Bird. 

A.  was  charged   HOUSEBREAKING.— Indictment   for   breaking   and 

with  breaking  , 

into  the  house    entering  the  dwelling-house  of  Louis  Eyezor^  and  stealing 

of  K.  and  steal-  ^ii^i  *        /•-rv*ji  "mir* 

ing  the  goods  of  *  watch,  the  property  of  David  Miers. 
^  V  d  b^*M  ^^  ^*^  proved  by  Mr.  Miers,  that  the  house  was  taken 

that  K.,  his  by  his  brother-in-law,  Mr.  Kyezor,  and  that  the  witness 
had  taken  the '  (who  lived  on  his  own  property)  carried  on  the  business 
M?(^ho"Hvld*^  of  a  silversmith  there  for  the  benefit  of  Mr.  Kyezor  and 
on  his  property)  hjg  family,  but  had  himself  no  share  in  the  profits  and  no 

earned  on  the  " 

trade  of  asiiver-  Salary.     He  Stated,  that  he  had  power  to  dispose  of  any 

™I2it  rf  *;  part  of  the  stock,  which  was  worth  near  8,000/.,  and  that 

havin" himself  ^®  Ddight,  if  he  pleased,  take  money  from  the  till  as  he 

neither  a  share  wanted  it,  but  he  should  inform  his  brother-in-law  that  he 

in  the  profits        ,,,  -rxi  iii  -i-i 

nor  a  salary.  had  SO  douc.  He  also  Stated,  that  he  sometmies  bought 
hehad^author-  goods  for  the  shop,  but  that  sometimes  his  brother-in-law 
'*y  t**  rlh*"^  ^^  ®^ '  ^^  respect  to  the  breaking,  he  stated,  that  a 
stock,  and  pane  of  glass  in  the  shop  window  had  been  cut  for  as  much 
money  from  the  as  a  month  before,  but  that  there  was  no  opening  whatever, 
SiouW  teU^K.  of  *^  every  portion  of  the  glass  remained  exactly  in  its  place, 
it,  and  that  he     ^JoBi  that  at  the  time  of  the  theft  he  both  saw  and  heard 

sometimes 

bought  goods      the  prisoner  put  his  hand  through  the  glass,  and  take  the 

for  the  shop,  . 

and  sometimes     watCn. 
K.  did  it:— 
Held,  that  M. 

was  a  bailee,  Horry,  for  the  prisoner,  submitted — First,  that  as  Mr. 

and  that  the         ■««-  •      ^  \  i     . 

goods  in  the  Micrs  cxerciscd  SO  much  dominion  over  th6  stock  m  the 
periy  t*^  idd'^  stop,  he  ought  to  havc  been  described  as  a  partner  with 
his  property.  -^  Kyczor;  and,  secondly,  that  as  the  glass  of  the  win- 
as  to  the  break-  dow  had  been  cut  before,  there  was  no  breaking. 

ing  that  the 
glass  of  the 

been  cut'about  BosANQUET,  J. — Upon  this  evidence,  Mr.  Miers  was  a 
a  month  before,  bailee  of  the  stock,  and  therefore  in  a  case  of  this  kind 

but  that  every 

portion  of  the  the  property  may  be  properly  laid  in  him  ;  and  with 
fn^  place  uu    i^sp^t  to  the  breaking,  that  is  quite  sufficient  to  support 

M "rand  *^«  P^«^"*  indictment. 

■tcae  the  goods :  Verdict— Guilty. 

— JfcM,  a  suffi-  /•        1  • 

dtnt  breaking.       Horry^  for  the  prisoner. 
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1839. 

Beoina  v.  Elizabeth  Parker.  ^^  o^., 

xxRSON. — The  prisoner  was  indicted  for  setting  fire  to  in  a  case  of 
the  house  of  Edward  Stammers^  persons  being  therein  at  proved  that" 
the  time  of  the  offence  (a) .  "  ^*>«  ^"Z.  """^ 

^  '  the  hearth  was 

scorched.     It 
_._.-  1111  n        ''*•  charred  in 

The  only  evidence  to  shew  that  the  house  was  on  fire  a  trifling  way. 
was  that  of  a  fireman,  named  Barker.     He  said,  ^'The  red  heai^Tur  * 
fioor  near  the  hearth  had  been  scorched :  it  was  charred  **®U".^  **l**®"  * 

— ^«W,  that 

in  a  trifling  way ;  it  had  been  at  a  red  heat,  but  not  in  this  would  be  a 

, ,         „  sufficient  bum- 

a  Diaze.  ing  to  support 


Parke,  B. — ^That  would  be  sufficient. 

The  witness,  in  answer  to  further  questions,  stated,  that 
he  had  not  examined  the  floor  to  ascertain  how  deeply  the 
charring  went  in ;  neither  could  he  at  all  form  a  judg- 
ment as  to  how  long  it  had  been  done. 

BosANQUET,  J.,  (to  the  jury). — ^We  think  that  this  evi- 
dence is  much  too  slight,  and  that  you  ought  to  require 
better  proof  that  the  house  was  on  fire  at  the  time  in 
question.  This  is  the  only  evidence  on  this  part  of  the 
case,  and  we  think  you  ought  to  acquit. 

Verdict— Not  Guilty. 

(a)  Under  the  stat.  I  Vict.  c.  89,  %^  3.   . 


an  indictment 
for  arson. 


46  CASES  AT  NISI  PRIUS, 

1839. 

COURT  OF  QUEEN'S  BENCH, 


Sittings  at  Westfmnster  after  Michaelmas  Term,  1839. 

BEFORE    LORD    DENHAN,    C.  J. 


Dec  2ntL  -'^^'^  ^^  ^^  demise  of  Goslee  v.  Goslee. 

In  ^0c<»eiit  Jbi JECTMENT  for  a  house  at  Edmonton. 

th«  iMiorof  the 
plaiotUr  made 

Ac  hdr^otw!        ^*  ^^  opened  by  Hwmfrey,  for  the  plaintiff,  that  <he 

o.    The  de«  house  had  belonged  to  the  late  Mr.  Thomas  Goslee,  and 

fendant  put  in  <.i  i**/«>  I'l^.  ..a 

the  will  ot  w.  that  the  lessor  of  the  plaintiff  was  ms^  eldest  sony  me 

fssT^^vUing  defendant  being  his  daughter,  and  that  the  lessor  of  tkei 

the  property  to  ^aintiff  dflimed  as  the  heir  of  Thomas  Goslee. 

the  leMor  of  the  '^         ^ 

pUindffand  Evidence  was  eiven  that  Thomas  Goslee  reeeivedr  th» 

T  O        Held 

that  the  leMor  rents  of  the  house  in  question,  and  that  he  died  on  the 

^ght  p^i'n^  4th  Jmfy,  1838,  and  tbat the  lessor  of  the  plaintiff  wa»his 

another  will  of  eldest  SOU]. 
W.  O.  made  in 
18S8,  demising 

Jirt7 to^Ae'*^        fF.  H.  Watson,  for  the  defeadwit,  put  in  a  will,  made 

'ulidff  Ind  ^^  ^^^y  executed  fty  Thomas  Goslecy  dated  the  25th  of 

that  the  leuor  April,  1837,  by  which  he  bequeathed  the  house  in  question 

was  nof  bound  to  hitfsoitiB,  Charlest  (the  lessor  of  the  plaintiff)  and  Thomas. 

to  make  this 
will  part  of  his 

D*d"**h"*'  Humfrey,  for  the  plaintiff,  proposed  to  put  in  another 

circumstances  wiU,  executed  by  Thomas  Gt)slee,  in  the  year  1838,  by  which 

counsel  will  be  he  deviscd  the  house  to  the  lessor  of  the  plaintiff  alone. 

allowed  to  reply 
on  the  new  case 

aetupbythe  fF.  H.  Wotson. — Does  your  Lordship  think  that  this 

lessor  of  the  «rmi  /.-i         i**a»i<ji 

plaintiff,  and  can  be  done  now?    The  lessor  of  the  plaintiff  relied  on  a 

the  plaintiff  has  case  as  heir,  and  can  he  now  be  allowed  to  set  up  a  will  ? 

the  general  j£  ^^  lessor  of  the  plaintiff  had  meant  to  have  relied  on 
ropiy* 

this  will,  he  should  have  done  so  in  the  first  instance. 
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Humfrey. — ^We  rely  on  the  title  as  heir,  and  only  wish 
to  put  in  this  will  to  shew  that  the  wiU  of  1837  is  revoked. 

Lord  Dekhan^  C.  J. — ^I  think  they  may  do  it. 

The  will  of  1838  was  put  in,  and  the  case  ultimately 
turned  on  the  question^  whether,  at  the  time  of  the  mak* 
ing  of  this  will,  the  testator  was  of  sound  disposing  mind. 

W.  H.  Watson  replied  on  the  new  case  set  up  by  the 
lessor  of  the  plaintiff,  and  Humfrey  had  the  general  reply. 

The  jury  found  that  the  testator  was  not  of 
sound  disposing  mind,  and  a  verdict  was 
entered  for  the  plaintiff  for  a  moiety  of  the 
property. 

Humfrey,  and  Peacock,  for  the  plaintiff* 
W,  H.  Watson,  for  the  defendant. 

[Attomies — H,  Thomas^  and  HawJoM,'] 
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Clay,  Esq.,  v.  Thackbah.  _     ^  _ 

__»  '  '  Dec,  7th. 

X  BESPASS. — ^The  first  count  of  the  declaration  was  for  to  an  action  of 
breaking  and  entering  the  plaintiff^s  close,  called  the  Large  SL"  defendant"** 

pleaded  that  for 
20,  SO,  40,  and  60  years  he  and  the  occupiers  of  a  mill  had  (as  an  easement)  gone  on  the  land  to 
repair  the  banks  of  a  stream  which  flowed  to  the  mill.  Replication,  denyinff  the  rights  claimed. 

It  appeared  that  within  forty  years  B.  had  been  lessee  of  the  mill  under  one  landlord,  and  of 
the  hind  under  another: — ffgUif  that  this  was  such  a  unity  of  possession  as  prevented  his  having 
an  easement  on  the  land. 

Held,  also,  that  this  unity  of  possession  need  not  be  specially  replied,  and  that  without  a 
special  replication  the  lease  of  the  land  to  B.,  and  letters  written  by  B.  while  lessee  of  the  mill, 
and  before  he  became  lessee  of  the  land,  were  receivable  in  evidence. 

Held,  also,  that  B.'s  lease  of  the  land  having  expired  more  than  30  years  ago,  the  acts  of  the  oc- 
cupiers of  the  mill  in  repairing  the  banks  ever  since  that  time,  without  any  leave  asked  by  them, 
or  any  notice  from  the  other  side  of  any  adverse  claim,  must  be  taken  to  be  done  as  of  right 

Where,  by  a  Judge's  order,  a  copy  of  a  letter  sent  by  R.  to  M.,  dated  December  16, 1886,  was 
ordered  to  be  admitted,  it  is  not  enough  to  put  in  the  notice  to  admit  and  the  Judge's  order,  and 
to  put  in  a  copy  of  a  letter  firom  R.  to  M.  of  that  date ;  but  if  a  witneu  also  prove  that  he  was 
at  the  Judge's  eliambers  when  the  order  was  made,  and  that  he  prodnoed  to  the  clerk  of  the 
opposite  attorney  the  copy  of  the  letter  proposed  to  be  given  in  evidence,  that  is  su£Scient 
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1839.  Paddock,  (described  also  by  the  abuttals),  on  the  14th  of 
March,  1837,  and  on  divers  other  days  and  times :  second 
count,  for  breaking  and  entering  the  plaintiff^s  close^ 
called  Long  Meadow  (described  also  by  abuttals)  at  the 
same  days  and  times. 

Plea,  first,  that  the  defendant  was  and  is  the  occupier  of 
a  certain  ancient  mill,  called  Twickenham  Oil  Mill,  situate 
upon  a  stream  called  Isleworth  Mill  River,  and  of  right 
ought  to  have  the  benefit  of  the  water  of  the  said  river 
flowing  to  the  said  mill,  and  '^  that  the  respective  occu- 
piers of  the  said  mill,  for  the  fiill  period  of  twenty  years 
next  before  the  commencement  of  this  suit,  actually  enjoyed 
as  of  right  and  without  interruption  by  themselves  and  their 
servants,  the  liberty,  easement,  and  privilege  of  repairing 
and  amending  such  parts  of  the  banks  and  sides  of  the 
said  stream,  called  Isleworth  Mill  River,  as  are  situate 
within  and  are  parts  of  the  said  closes,  in  which  &c.,  as 
occasion  required,  to  prevent  the  water  of  the  said  river 
escaping,  oozing,  or  running  through  the  said  banks  and 
sides  in  consequence  of  the  defects  and  insufficiencies 
thereof,  and  so  that  the  water  of  the  said  river  might  flow 
to  the  said  mill  for  supplying  the  same  with  water  for  the 
working  thereof,  and,  for  the  purposes  aforesaid,  to  enter 
the  said  closes  in  which  &c.,  and  to  do  and  perform  in  and 
upon  the  said  closes  all  such  things  as  should  be  necessary 
for  the  purpose  of  enjoying  and  using  the  said  liberty^ 
easement,  and  privilege.  The  plea  went  on  to  aver  that 
because  the  banks  were  ruinous  and  in  bad  condition,  and 
the  defendant  having  to  repair  them,  he  entered  the  closes 
for  the  purpose  of  repairing  them,  and  did  repair  them  as 
he  lawfully  might,  and  in  so  doing  unavoidably  trod  down^ 
&x;.,  the  grass,  &c.  doing  no  unnecessary  damage  (a),  (con- 


(a)  As  the  forms  of  this  plea  and  fendant,  by  W.  H.  M.,  his  attorney^ 

the  replication  to  it  maybe  useful  in  says,  that  he,  the  defendant,  at  the 

practice,we  have  subjoined  them: —  said  several  times  when  &c.,  and 

**  Form  of  PUa. — And  the  de-  from  thence  hitherto,  hath  been, 
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eluding  with  a  verification).     Second  plea:  the  like^  sub- 
stituting thirty  years  for  twenty  years.    Third  plea :  the 
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and  still  is  the  occupier  of  a  certain 
ancient  mill  called  Twickenham 
Oil  Mill,  with  the  appurtenances, 
situate  upon  the  said  stream  called 
Isleworth  Mill  River,  and  by  rea- 
son thereof,  before  and  at  the  time 
of  the  committing  of  the  several 
alleged  trespasses  in  the  declaration 
mentioned,  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy  the  benefit 
and  advantage  of  the  water  of  the 
said  river,  which,  during  the  said 
0ev«ral  times  when  &e,,  ought  to 
have  flowed  to  the  said  mill  for  the 
working  thereof:  and  the  defend- 
ant further  says,  that  the  respective 
occupiers  of  the  said  mill  for  the 
fiill  period  of  twenty  yean  next 
before  the  commencement  of  this 
suit,  actually  enjoyed  as  of  right 
and  without  interruption  by  them- 
selves and  their  servants  the  liberty, 
easement,  and  privilege  of  repair^ 
ing  and  amending  such  parts  of  the 
banks  and  sides  of  the  said  stream 
called  Isleworth  Mill  River,  as  are 
iitnate  within  and  are  parts  of  the 
jMid  closes  in  which  &c.,  as  occasion 
required,  to  prevent  the  water  of 
tiie  said  river  escaping,  oozing,  or 
running  through  the  said  banks 
4uad  sides  in  consequence  of  the 
defects  and  insufficiencies  thereof, 
and  so  that  the  water  of  the  said 
river  might  flow  to  the  said  mill  for 
supplying  the  same  with  water  for 
the  working  thereof^  and,  for  the 
jmrposes  aforesaid,  to  enter  the  said 
cloves  in  which  &c^  and  to  do  and 
perfonn  in  andiron  the  said  closes 
all  such  things  as  should  be  necea- 
sary  for  the  purpose  of  enjoying 
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and  using  the  said  liberty,  easement, 
and  privilege:  and  because  the  said 
banks  and  sides  of  the  said  river 
situate  in  the  said  closes  in  which 
&c.,  at  the  several  times  when  &c., 
were  ruinous,  defective,  and  in  bad 
condition,  and  insufficient  for  want 
of  needful  and  necessary  reparation 
and  amendment,  he  the  defendant 
being  such  occupier  of  the  said 
mill  as  aforesaid,  and  having  occa* 
sion  to  repair  and  amend  the  said 
banks  and  sides  of  the  siud  river 
situate  in  the  said  closes  in  which 
dec.,  for  the  purposes  afbuesaid,  at 
the  several  times  when  &c.,  entered 
on  the  said  closes  in  which  &c., 
for  the  purpose  of  repairing  and 
amending  the  said  banks  and  sidas 
of  the  said  river  situate  in  the  said 
closes  in  which  &c.,  as  he  lawfully 
might  for  the  cause  aforesaidt  and 
did  repair  and  amend  the  same ;  and 
in  so  doing  he  the  defendant  im- 
avoidably  a  little  trod  down,  tram- 
pled upon,  consumed  and  spoiled  a 
litde  of  the  grass  and  heri)age  of 
the  plaintiff  then  there  gnowing, 
and  did  tear  up,  subvert,  and 
damage  and  spoil  a  little  of  the 
earth  and  soil  of  the  said  closesj 
and  did  cast  and  throw  the  earth, 
stones,  and  rubbish  in  the  declar- 
ation mentioned  upon  the  said 
closes  in  which  &c.,  doing  no  un- 
necessaiy  damage  to  the  plaintiff 
on  the  ocpaaions  afores^d,  as  hf 
lawfully  might  for  the  cause  afore* 
said,  which  are  die  same  several 
alleged  trespasses  in  the  declar- 
ation mentioned^  and  whereof  the 
plaintiff  hath  above  complained 
against  him  the  defendant — And 

N.  P. 
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like,  substituting  forty  years  for  twenty  years.  Fourth 
plea :  the  like,  substituting  sixty  for  twenty  years.  Fifth 
plea :  leave  and  license. 

Replication  to  the  first  four  pleas  denying  the  rights 
stated  in  those  pleas,  and  a  replication  de  injurift  to  the 
plea  of  leave  and  license. 


The  defendant's  counsel  began. 

It  appeared  that  the  mill  in  question  belonged  to  the 
Duke  of  Northumberland,  to  whom  the  defendant  was 
lessee,  and  that  the  site  of  the  mill  was,  on  the  29th  of 
March,  1755,  demised  by  the  Earl  and  Countess  of  North- 
umberland to  Mr.  Thomas  Betts  for  the  term  of  50  years, 
from  the  5th  of  April,  1755,  with  liberty  to  Mr.  Betts  to 
erect  a  mill.  It  appeared  also  that  the  mill  in  question 
had  been  erected,  and  that  for  upwards  of  fifty  years  Mr. 
Betts,  and  the  occupiers  of  the  mill  who  had  succeeded 
him,  had  entered  on  the  lands  in  question  to  repair  the 
banks  as  often  as  it  was  necessary. 

It  was  opened  by  Campbell,  A.  G.,  for  the  plaintiff, — that 
the  lands  in  question,  which  now  belonged  to  the  plaintiff, 
had  in  the  year  1758  belonged  to  the  Earl  of  Fevershani, 
who  had  let  them  to  Mr.  Betts  (who  was  then  lessee  of  the 
mill)  for  a  term  of  forty-seven  years,  which  had  expired  in  the 
year  1805 ;  and  he  submitted  that  as  there  was  a  unity  of 


this    the    defendant   is    ready  to 
verify,  &c." 

'*  Replication, — And  the  said 
plaintiff  as  to  the  plea  of  the  de- 
fendant hy  him  first  above  pleaded, 
says,  that  the  respective  occupiers 
of  the  said  mill  did  not,  for  the  full 
period  of  twenty  years  next  before 
the  commencement  of  this  suit, 
enjoy  as  of  right,  and  without  in- 
terruption by  themselves  and  their 


servants,  the  liberty,  easement,  and 
privilege  of  repairing  and  amend- 
ing such  parts  of  the  banks  and 
sides  of  the  said  stream  caUed 
Isleworth  Mill  River,  as  are  situate 
within  and  are  parts  of  the  said 
closes  in  which  &c.,  in  manner  and 
form  as  the  defendant  hath  above 
in  his  said  first  plea  alleged,  and 
this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c.*' 
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possession  of  the  lands  and  the  mill,  the  occupier  of  the  1339^ 
mill  could  not  be  said  to  have  an  easement  on  the  lands ; 
and  that,  if  the  repairing  of  the  banks  was  originally  done 
by  permission  under  the  Earl  of  Feversham^s  lease,  no 
adverse  right  would  accrue  by  the  continuance  of  it  after 
the  lease  had  expired;  and  with  respect  to  the  plea  of  leave 
and  license,  it  would  be  shewn  that  all  license  was  revoked 
before  this  trespass. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  the 
lease  of  the  land  from  the  Earl  of  Feversham  to  Mr.  Betts. 

C  Cresswell,  for  the  defendant. — I  submit,  that  this 
lease  is  not  receivable  in  evidence  on  these  pleadings.  It 
is  not  denied  on  the  other  side  that  we  did  not  in  point  of 
fact,  exerdse  the  right,  but  it  is  said  to  have  been  done 
under  a  contract ;  this,  I  submit,  should  be  specially  re- 
plied under  the  5th  section  of  the  stat.  3  &  8  Will.  4,  c.  71. 

Lord  Denhan,  C.  J. — I  thought  so  at  Exeter  (a),  but 
the  Court  afterwards  thought  otherwise. 

Wightman,  tot  the  defendant. — ^I  admit  that  the  plaintiff 
might  shew  acts  done  inconsistent  with  our  acts,  so  as  to 
shew  that  our  acts  were  not  of  right;  but  here  the  plaintiff 
proposes  to  go  into  a  case  which  is  clearly  within  the  latter 
part  of  the  5th  section. 

Lord  Dbnhan,  C.  J. — I  shall  receive  the  lease. 

The  lease  was  put  in.  It  was  a  lease  dated  the  2nd  of 
June,  1758,  from  the  Earl  of  Feversham  to  Mr.  Betts  of 
the  lands  in  question,  '^  with  frdl  and  free  liberty  to  use  and 

(«)  In   the  case  of   Tickle  v.  Canal  Company  y » Haffordfl^.6\^\ 

Brman^  6  N.  &  M.  230 :  see  also  Beazeley  y.  Clarke^  3  Scott,  258 ; 

the  cases  of  Bright  v.  WaJker,  1  OnUyv.  Gardiner,  4M.&  W.498; 

C,  M.  &  R.  211 ;  Momnouthehire  and,  Gale  on  Easements,  424. 
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1839.  emplojr  the  space  of  ten  feet  of  assize  in  fanaadUi  for  bank- 
ingy  and  to  raise  the  same  banks^  on  any  part  of  the  extent 
thereof  to  any  height  not  exceeding  two  perpendicukr 
feet  from  the  present  surface  of  the  ground^  for  the  better 
use  and  rajoyment  of  the  mill  erected  by  the  said  Thomas 
Betts  on  the  stream  of  the  said  river,  in  pursuance  and  by 
virtue  of  a  contract  for  that  purpose  made  by  him  with 
the  said  Earl  of  Northumberland/' 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  a 
memorial  of  Mr.  Betts  written  to  Lord  Feversham,  and 
some  letters  to  his  agents  written  after  Mr.  Betts  became 
lessee  of  the  mill,  and  before  the  lease  from  Lord  Fever- 
sham. 

C.  Cresswett,  for  the  defendant,  objected,  that  Mr.  Betts's 
letters  were  not  receivable  in  evidence. 

Lord  DxNMAN,  C.  J. — I  think  I  must  receive  tbem. 

The  letters  were  read. 

To  prove  the  revocation  of  any  license,  it  was  proposed 
to  put  in  copies  of  a  notice  given  by  Messrs.  Bc^,  Bkmt, 
&  Co.,  the  plaintiff's  attomies,  to  Mr.  Morris,  the  defisnd* 
aaf  s  attoam^,  and  also  the  letter  of  Messrs.  Boy,  Bhrnt, 
&  Co.,  inclosing  that  notice. 

To  render  these  copies  admissible,  an  onder  of  Mr.  Jiu* 
tice  Williams  was  put  in,  by  which  Mr.  Justice  Williams 
by  consent  did  order  ^'  that  the  defendant  upon  the  trial 
of  this  cause  hereby  make  the  admissions  specified  by  the 
notice  served  by  the  plaintiff's  attorney  or  agent  upon  th6 
de&ndanfs  attorney  or  agent,  dated  the  4th  daiy  of  Se* 
oember,  1639." 

The  notice  to  admit,  which  was  in  the  form  prescribed 
by  the  rule  of  H.  T.,  2  Will.  4,  c.  20,  was  annexed  to  this 
order,  and  at  the  foot  of  it  was  written,  in  the  handwriting 
of  a  derk  of  Mr.  Justice  Williams,  '^  Notice  lefenred  to  ia 
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the  annexed  order/'    At  the  end  of  the  notice  waa  the 
following : — 


Deteriptiom  o/Doatmentt — Copitt, 


A  letter  fi»m  Meurt.  Roy,  Blunt  & 
Co.,  to  W.  H.  Morris.  A  notice 
iocloeed  tii  sucb  letter. 


Date, 


IfithDec 
1836. 


Original  or  Duplicate  served^ 
tent,  er  delivewd,  tnArai 
hoWf  and  with  whom. 


Originsl  sent  pec   poot 
date. 


1839. 


C.  CressweU. — How  do  we  know  that  the  copy  of  the 
letter  and  of  tise  notice  proposed  to  be  put  in,  are  oopiee 
of  the  same  letter  and  notice  tiiat  are  mentioned  in  the 
don  ?  There  may  be  many  letters  and  notices  of  the 
date. 


It  waa  proved  by  Mr.  Field  that  he  attended  at  Mr. 
Justice  Williams's  chambers,  when  the  order  was  made,  and 
that  he  produced  to  the  clerk  of  Mr.  Morris,  the  defend- 
ant's attorney,  the  copies  now  proposed  to  be  read,  and 
that  Mr.  Morrises  elerk  said  be  would  admit  them. 


Lord  Dbitm AN,  C.  I. — ^That  is  sufficient. 

The  notice  waa  read.  It  was  dated  December  15th,  1836, 
and  it  was  a  notice  to  the  defendant  ''not  to  go  upon, 
touch,  or  in  any  way  interfere  with  the  banks  of  a  river 
known  as  Islewordi  Mill  stream,  where  the  same  flows 
through  the  grounds  of  the  Fullwell  Lodge  estate.^ 

Lord  I>£NM Ajr,  C.  J.,  in  summing  up. — This  is  an  action 
by  Mr.  Clay,  the  owner  of  the  FnllweU  Lodge  estate, 
against  the  tenant  of  the  Duke  of  Northumberiand,  for  a 
trespass  committed  in  repairing  the  banks  of  a  stream. 
The  defendant,  very  properly,  does  not  plead  the  general 
iasue^  but  at  once  enters  on  the  question  of  right;  and  he 
{deadly  that  for  twenty,,  thirty,  forty,  and  sixty  years,  he 
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1839.  ^^  ^  right  repaired  these  banks.  I  think  that  the  pleas 
as  to  the  forty  years  and  sixty  years  are  put  out  of  the 
case  by  the  unity  of  possession  within  both  those  periods. 
Mr.  Betts  had  a  lease  of  the  mill^  and  was  lessee  of  the 
land;  and  it  appears  to  me  that  he  had  such  a  commu- 
nity of  interest  as  would  prevent  him  from  claiming  an 
easement  on  the  one  while  he  was  owner  of  the  other. 
With  respect  to  the  twenty  years  and  thirty  years^  it  is 
proved  that  the  defendant^  and  those  who  held  the  miU 
before  him^  have  repaired  these  banks  for  the  whole  of  these 
periods.  Prim&  facie  this  would  be  evidence  that  they 
did  it  as  of  rights  and  the  act  of  Parliament  was  intended 
to  make  long  enjoyment  evidence  of  a  right.  The  plain- 
tiff^s  counsel  admit  these  facts^  and  meet  them  by  saying 
that  this  was  originally  matter  of  contract ;  and  the  ques- 
tion is^  whether^  when  Mr.  Betts's  lease  expired  in  1805^ 
all  that  was  done  afterwards  was  not  done  as  of  right.  I 
confess  it  appears  to  me  to  admit  of  little  doubt.  When 
a  lease  expires^  new  persons  come  in ;  and  when  that  is  so, 
the  parties  who  become  owners  should  at  once  say,  '^  The 
right  is  at  an  end,  and  you  must  not  exercise  it.^'  K  it 
were  otherwise,  the  act  of  Parliament  would  be  a  snare  to 
persons  instead  of  a  benefit ;  and  persons  would  lay  out 
their  money  on  the  faith  of  long  enjoyment,  which 
might  afterwards  be  met  in  this  way.  I  think  that  the 
early  transactions  under  the  expired  lease  have  little  bear- 
ing on  this  part  of  the  question.  There  is  nothing  like  a 
renewal  of  any  license  within  the  twenty  and  thirty  years; 
these  acts  have  been  imiformly  done  by  the  defendant 
and  his  predecessors  at  the  mill,  without  any  leave  asked 
on  the  one  side,  or  notice  of  any  adverse  claim  on  the 
other;  and  I  think  that  it  must  be  taken,  that  what  was 
done  was  done  as  of  right. 

Verdict  for  the  plaintiff,  as  to  the  right  claimed 
for  forty  years  and  sixty  years,  and  on  the 
plea  of  leave  and  license;  and  for  the  de* 
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fendant  as  to  the  right  for  twenty  yean  and 
thirty  years  (a). 

CkimpbeU,  A.  G.,  Sir  W.  FoUett,  W.  H.  Watson,  and  WU- 
$on,  for  the  plaintiff. 

C  Cresswell,  Wightman,  and  Carrie,  for  the  defendant. 

[Attornies — Blunt,  Roy  ^  Co.,  and  W.  H,  Morris.'] 

(a)  It  may  be  well  worthy  of     plea  of  30  yean'  user,  applies  to  a 
consideration  whether,  under  the      right  of  this  kind. 
Stat.  2  &  3  Will.  4,  c.  71,  sect.  1,  a 


1839. 


Adjourned  Sittings  in  London  after  Michaelmas  Term,  1839. 


BEFOBE  LORD  DENHAN,  C.  J. 


The  Cheltenham  and  Great  Western  Union  Bail- 
way  Company  v.  Price.  j^^^^  j2M 

J.yEBT  for  a  call  of  5/.  per  share  upon  ten  shares  in  this  BytheCheiten- 
Company  (a).      Pleas — ^first^  nnnquam  indebitatus;   and  Western  Union 

Railway  Act, 
6  Will.  4, 
c.  Izxvii,  it  is 
enacted,  that  In  an  action  for  calls  on  shares  in  that  Company,  the  book  of  shares,  under  the  seal 
of  the  Company,  shall  be  primi  facie  evidence  that  a  party  is  proprietor  of  shares.     It  appeared 
that  a  call  was  made  in  October,  1836,  and  that  the  book  of  shares,  which  contained  the  name 
of  the  defendant  as  a  shareholder,  was  made  up  before  the  end  of  September,  1836,  from  claims 
sent  in  by  different  parties,  but  that  the  seal  was  not  affixed  to  it  till  November,  1836 : — Held, 
that  this  book  was  no  evidence  that  the  defendant  was  a  proprietor  of  shares  at  the  time  of  the 
call  in  October,  1836. 


secondly^  that  the  defendant  was  not  a  proprietor. 


(a)  By  the  stat  6  Will.  4,  c.  Ixxvii. 
(local  and  personal),  sect  145,  it  is 
enacted,  ''  that  in  any  action  to  be 
brought  by  the  said  Company 
against  any  proprietor  for  the  time- 
being  of  any  share  in  the  said  im- 
dertaking,  to  recover  any  money 
due  and  payable  for  or  in  respect  of 
any  call,  it  shall  be  sufficient  for 


the  said  Company  to  declare  and 
allege  that  the  defendant,  being  a 
proprietor  of  a  share,  or  so  many 
shares,  as  the  case  may  be,  in  the 
said  undertaking,  is  indebted  to  the 
said  Company  in  such  sum  of 
money  as  the  call  or  calls  in  arrear 
shall  amount  to,  for  a  call  or  so 
many  calls  of  such  sum  or  sums  of 
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183^.  ^y  ^^®  143rd  section  of  the  stat.  6  TVill.  4,  c.  Ixxrii.^  it 

^ — '^'^'^  is,  with  respect  of  calls  on  shares  in  the  CSompany^  enacted 

CHELTBlfitAM  . 

Railway  Co.  "  that  the  directors^  to  be  appointed  as  aforesaid^  [under 

Price.  ^^^  <^]i  ^^  hhve  power  from  time  to  time  to  make  such 


money  upon  a  share  or  so  many 
shares  belonging  to  the  said  defend- 
ant whereby  a  right  of  action  hath 
accrued  to  the  said  Company  by 
virtue  of  this  act  without  setting 
fbrth  the  special  matter." 

As  the  form  of  the  declaration 
and  second  plea  may  be  useful  in 
practice,  we  have  subjoined  them  : 

"  Declaration, — In  the  Queen's 
Bench.    The  17th  day  of  January, 
in  the  year  1838,  London  (to  wit). 
The  Cheltenham  and  Great  Wes- 
tern Union  Railway  Company,  by 
F.  H.  J.,  their  attorney,  complain 
of  Mark  Price,  who  has  been  sum- 
moned to  answer  the  said  Chelten- 
ham   and  Great  Western    Union 
Railway   Company,  by  virtue  of 
a  writ  issued  on  the  29th  day  of 
December,  in  the  year  of  our  Lord 
1837,  out  of  the  Court  of  our  Lady 
the    Queen,    before    the    Queen 
herself  at  Westminster,  for  that 
whereas  the  defendant,  on  the  1st 
day  of  December*  in  the  year  of 
our  Lord,  1837,  and  from  thence 
hitherto  being,  and  now  being  the 
proprietor  of  divers,  to  wit,  ten 
shares  in    the  undertaking  men- 
tioned in  and  authorized  by  a  cer- 
tain act  of  Parliament  made  and 
passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King 
William  the  Fourth,  for  making  a 
railway  from  Cheltenham  and  from 
Gloucester  to  join  the  Great  West- 
em  Railway  near  Swindon,  to  be 
called  ^  The  Cheltenham  and  Great 
Western  Union  Railway,"  with  a 
brsnch  to  Cirenceiter,  (that  is  to 


say),  a    certain    undertaking  for 
making  and  maintaining  the  tail- 
way  and  other  works  mentioned  in 
the  said  act,  was  and  still  is  in- 
debted to  the  plaintifb  in  50/.  for  a 
call  of  the  sum  of  5/.  upon  each 
and  every  of  the  said  ten  dmvs 
belonging  to  the  defendant  in  the 
said  undertaking,  whereby  and  by 
reason  of  the  non-payment  thereof 
a  right  of  action  has  accrued  to  the 
plaintifis  by  virtue  of  the  said  act 
of  Parliament^  to  demand  and  bave 
of  and  from  the  defendant  the  said 
call  of  6/L  upon  each  of  the  said 
shares,  together  with  interest  upon 
the  same  after  the  rate  of  5/.  per 
cent,  per  annum  from  the  day  ap- 
pointed for  the  payment  of  the  said 
call,  aoMunting  in  the  whole  to 
the  sum  of  80/.  above  demanded ; 
yet  the  defendant,  although  often 
requested  so  to  do,  has  not  as  yel 
paid  the  said  snm  above  demanded 
or  any  part  thereof;  but  he  to  do 
this  hath  hitherto  wholly  refused, 
and  still  does  refuse,  to  the  danaga 
of  the  plaintiffs  of  30/.,  and  there- 
upon they  bring  suit,  &e. 

*'  Second  plea, — ^And  for  a  i^irther 
plea  the  said  defendant  says,  that 
he  was  not  nor  is  the  proprietor  of 
the  said  shares  in  the  said  under- 
taking mentioned,  nor  of  any  or 
either  of  the  said  shares  in  manner 
and  form  as  the  said  plaintifi  have 
above  in  their  said  declaration  al- 
leged, and  of  this  the  said  defend- 
ant puts  himself  upon  the  coun* 
try,  &c." 


N 


MICHAELMAS  TERM,  3  VICT.— Q.  B.  57 

calls  of  money  firom  the  subscribers  to,  and  proprietors  of,  1339. 
the  said  undertaking,  for  the  time-being,  to  defray  the  ex-  "^  "*  ^ 
penses  of,  and  to  carry  on  the  same,  as  they  from  time  to  railway  Co« 
time  shall  find  necessary,  so  that  the  aggregate  amount  of  vtuLCE. 
ealls  made,  or  principal  money  paid  for  or  in  respect  of 
any  such  shares,  shall  not  amount  to  more  than  the  sum 
of  one  hundred  pounds  on  any  such  share,  and  so  that  no 
such  call  shall  exceed  the  sum  of  ten  pounds  upon  each 
share,  which  any  person  or  corporation  shall  be  possessed 
of  or  entitled  unto  in  the  said  undertaking,  and  that  the 
total  amount  of  such  calls  in  any  one  year  shall  not  exceed 
twenty-five  pounds  upon  each  share,  and  so  that  an  in- 
terval of  three  calendar  months,  at  the  least,  shall  always 
elapse  between  the  day  appointed  for  payment  of  one  call 
and  the  day  appointed  for  payment  of  the  next  succeeding 
call,  and  twenty-one  days'  notice,  at  the  least,  shall  be 
given  of  every  such  call  by  advertisement  inserted  in  two 
or  more  newspapers  circulating  in  the  county  of  Glou- 
cester, and  in  one  or  more  newspaper  or  newspapers  pub- 
lished in  London;  and  all  monies  so  called  for  shall  be 
paid  to  such  persons  at  such  times  and  places  and  in  such 
manner  as  in  such  notice  shall  be  appointed;  and  the  re- 
spective owners  of  shares  in  the  said  undertaking  shall  pay 
their  rateable  proportion  of  the  monies  to  be  called  for  as 
aftHTesaid  to  such  persons,  and  at  such  times  and  places, 
and  in  such  manner,  as  shall  be  appointed  as  aforesaid; 
and  if  any  owner  or  proprietor,  for  the  time-being,  of  any 
such  share  shall  not  so  pay  such  his  rateable  proportion, 
then  and  in  such  case,  and  as  often  as  the  same  shall 
happen,  he  shall  pay  interest  for  the  same,  after  the  rate  of 
five  pounds  per  centum  per  annum,  from  the  day  ap-* 
pointed  for  the  payment  thereof  up  to  the  time  when  the 
same  shall  be  actually  paid ;  and  if  any  owner  or  proprietor, 
for  the  time-being,  of  any  such  share  shall  neglect  or  re* 
fuse  to  pay  such  his  rateable  proportion,  together  with  the 
interest,  if  any,  which  shall  accrue  for  the  same,  then,  or  at 
any  time  thenreafter,  it  shall  be  lawfol  for  the  said  Ooisi-- 
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1839.        P<^y  to  sue  for  and  recover  the  same  in  any  of  liis 
"^ — "^"^      Majesty's  Courts  of  Record  by  action  of  debt,  or  on  the 

Cheltenham  .  .  . 

Railway  Co.    case^  or  by  bill,  suit,  or  information;  or  the  said  directors 
Pmce.        may,  if  they  think  proper,  and  they  are  hereby  authorized 
to  declare  the  shares  belonging  to  such  owner  to  be  for- 
feited, and  to  order  such  shares  to  be  sold/' 

To  prove  this  part  of  the  case,  a  resolution  of  the  direc- 
tors for  the  making  of  this  call,  dated  October  the  11th, 
1836,  was  put  in.  It  was  contained  in  the  minute  book, 
which,  (by  section  128  of  the  act),  is  made  evidence. 

The  advertisements  in  the  Gloucester  Journal,  Chelten- 
ham Free  Press,  and  Times  Newspaper,  announcing  the 
resolution  of  the  directors,  dated  the  11th  of  October, 
1836,  were  put  in. 

By  the  138th  section  of  the  act,  it  is  enacted,  ^^  That  the 
said  Company  shall,  and  they  are  hereby  required,  at  their 
first  or  some  subsequent  general  meeting,  and  afterwards 
firom  time  to  time,  as  occasion  may  require,  to  cause  the 
names  of  .the  several  corporations,  and  the  names  and  ad- 
ditions and  places  of  abode  of  the  several  persons  who 
shall  then  be,  or  who  shall  from  time  to  time  thereafter 
become,  entitled  to  shares  in  the  said  undertaking,  with 
the  number  of  shares  which  they  are  respectively  entitled 
to,  and  the  amount  of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  by  which  every  share  shall  be  dis- 
tinguished, to  be  fairly  and  distinctly  entered  in  a  book, 
to  be  kept  by  the  said  Company ;  and  after  such  entry 
made,  to  cause  their  common  seal  to  be  afi^ed  thereto ; 
and  by  the  latter  part  of  sect.  145  it  is  enacted,  that ''  on 
the  trial  of  such  action  [for  calls]  it  shall  only  be  necessary 
to  prove  that  the  defendant  at  the  time  of  making  such 
respective  calls  was  a  proprietor  of  such  shares  in  the  said 
undertaking,  as  such  action  is  brought  in  respect  of,  or 
some  one  such  share,  and  that  such  notice  was  given  as  is 
directed  by  this  act  of  such  call  or  calls  having  been  made, 
without  proving  the  appointment  of  the  directors  who 
made  such  call  or  calls,  or  any  other  matter  whatever. 
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And  the  said  Company  shall  thereupon  be  entitled  to  re-        iq^^ 
cover  what  shall  appear  due,  including  interest  computed      "^ — ^^     ' 

'^^  ,  Cheltenham 

as  aforesaid,  on  such  call  or  calls,  unless  it  shall  appear  Railway  Co. 
that  the  principal  monies  previously  paid  on  any  such  pr^ce. 
share,  together  with  such  call,  exceeded  the  sum  of  100/. 
on  each  share,  or  that  any  such  call  exceeded  10/.  upon 
each  share,  or  was  made  payable  before  the  expiration  of 
three  calendar  months  from  the  day  appointed  for  payment 
of  the  last  preceding  call,  or  that  notice  was  not  given  as 
hereinbefore  required,  or  that  calls  amounting  to  more 
than  25/.  in  the  whole  had  been  made  in  some  one  year; 
and  in  order  to  prove  that  the  defendant  was  a  proprietor 
of  such  share  or  shares  in  the  said  undertaking  as  alleged, 
the  production  of  the  book  in  which  the  said  Company  is 
by  this  act  directed  to  enter  and  keep  the  names  and  addi- 
tions of  the  several  proprietors  from  time  to  time  of  shares 
in  the  said  undertaking,  with  the  number  of  shares  they 
are  respectively  entitled  to,  and  of  the  places  of  abode  of 
the  several  proprietors  of  the  said  undertaking,  and  of  the 
several  persons  and  corporations  who  shall  from  time  to 
time  become  proprietors  thereof  or  be  entitled  to  shares 
therein,  shall  be  prim&  facie  evidence  that  such  defendant 
is  a  proprietor,  and  of  the  number  and  amount  of  his 
shares  therein.^^ 

The  book  mentioned  in  the  138th  section  of  the  act  was 
produced  by  Mr.  Merrick,  the  secretary  of  the  Company, 
and  in  it  the  name  of  the  defendant  was  inserted  as  the 
proprietor  of  ten  shares,  from  No.  1253  to  No.  1262,  both 
inclusive. 

It  was  proved  by  Mr.  Merrick,  that  these  entries  in  the 
book  were  made  before  the  end  of  September,  1836,  but 
that  the  seal  of  the  Company  was  not  affixed  to  the  book 
till  the  3rd  of  November  in  that  year.  He  also  stated 
that  the  book  was  made  from  a  rough  draft  which  had 
been  prepared  frx)m  written  claims  by  which  the  different 
shareholders  claimed  to  be  registered  for  their  respective 
shares. 
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1839. 

Chbltenhajb 
Railway  Co. 

0. 
Pricb. 


Peacock,  for  the  defendant. — I  ■ubmit^  that  there  ia  nd 
evidence  that  the  defendant  was  a  shareholder  at  the  time 
of  the  call  on  the  11th  of  October^  1836 ;  the  book  is  not 
evidence  till  the  seal  is  affixed  to  it,  which  was  in  Novem^ 
ber.  It  may  be  that  there  is  primi.  facie  evidence  firom 
the  book  that  he  was  a  shareholder  in  November,  but  that 
is  no  proof  that  he  was  so  in  October. 


Lord  Denman^  C.  J.,  held  that  there  was  no  evidence  to 
go  to  the  Jury  that  the  defendant  was  a  shareholder  at 
the  time  of  the  call  in  October,  and  directed  the  plaintifif 
to  be  nonsuited,  with  liberty  to  move  to  set  aside  the  non- 
suit. 

Nonsuit  (a). 

C.  Cressfvell,  R,  V,  Richarda,  and  Cripp$,  for  the  plaintiff* 
CampbeUy  A.  G.,  and  Peacock,  for  the  defendants. 

[Attorniea — Bayleyt  and  J.  4*  ^*  Murray.'] 
(a)  No  motion  was  made. 


Ike.  \Zth. 

A  paper  in  the 
following  form, 
.  signed  by 
the  party, 
"  Memoran- 
dum, 30th  April, 
1836,  Settled 
all  accounts  of 
law  business 
up  to  this  day, 
and  will  give  a 
receipt  in  full 
of  all  demands 
when  called  for, 
(signed)  J.  T. ;" 
stamped  with 
an  agreement 
stamp,  is  re- 
ceivable in 
evidence  with- 
out a  receipt 
•tamp. 


Tbbbutt,  Gent.,  one  &c.,  surviving  partner,  v,  Amblxb. 

Assumpsit.— The  first  count  of  the  declaration  was  on 
an  attorney's  bill  by  the  plaintiff,  as  surviving  partner  of 
Thomas  Tebbutt,  deceased ;  second  count,  for  money  paid; 
third  count,  on  an  account  stated,  with  a  promise  in  the  life* 
time  of  the  deceased  Mr.  Tebbutt ;  fourth  count,  for  work 
and  labour  by  both  partners ;  fifth  count,  work  and  labour 
by  the  plaintiff  alone ;  sixth  and  seventh  counts,  money 
paid  and  account  stated  with  the  plaintiff.  Pleas — First, 
except  as  to  104/.  Is.  9d.,  parcel  of  the  money  claimed  by 
the  fifth,  sixth,  and  seventh  counts,  non  assumpsit ;  second, 
as  to  104/.  Is.  9d.,  payment  of  that  sum;  third,  except  as 
to  that  sum  the  Statute  of  Limitations ;  fourth,  payment 
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into  Coort  of  104/.  Is.  9d,,  and  no  greater  damages;  fifth,         \^9. 
a  Bet-off. 

Replication  trayersing  the  allegations  of  the  pleas. 

On  the  part  of  the  defendant,  it  was  proposed  to  put  in 
the  following  paper,  whidi  had  been  stamped  with  an  agree* 
ment  stamp,  on  payment  of  the  penalty.  It  was  signed  by 
the  defendant : — 

''  Memorandnm,  80th  of  April,  1886.— Settled  all  ac 
connts  of  law  business  up  to  this  day,  and  will  give  a 
receipt  in  fuU  of  all  demands  when  called  for. 

''  (Signed)  John  Tebbutt.^' 

PUUty  for  the  defendant. — I  submit,  that  this  paper  is 
not  receivable  in  evidence  without  a  receipt-stamp.  By  the 
Stamp  Act,  55  G^.  8,  c.  184,  schedule  (part  1)  ^'  Receipt,'' 
it  is  enacted,  that  ''any  note,  memorandum,  or  writijig 
whatsoever,  given  to  any  person  for  or  upon  the  payment 
of  money,  whereby  any  sum  of  money,  debt,  or  demand,  or 
any  .part  of  any  debt  or  demand,  therein  speetfiedy  and 
amountixig  to  2i.  or  upwards,  shall  be  expressed  or  ae« 
knowledged  to  have  been  paid,  settled^  balanced^  or  other* 
wise  discharged  or  satisfied,  or  which  shall  import  or  signify 
any  sudi  acknowledgment,  and  whether  the  same  shall  or 
shall  not  be  signed  with  the  name  of  any  person,  shall  be 
deemed  and  taken  to  be  a  receipt  for  a  sum  of  money  ateqaal 
amoimt  with  the  sum,  debt,  or  demand,  so  expressed  or  ac- 
knowledged to  have  been  paid^  settled,  balanced,  or  other- 
wise discharged  or  satisfied,  within  the  intent  and  mean- 
ing of  this  schedule,  and  shall  be  charged  with  a  duty  ac- 
cordingly; and  any  receipt,  discharge,  note,  memorandum, 
or  writing  whatever,  given  to  any  person  for  or  upon  the 
payment  of  money,  which  sliall  contain,  import,  or  signify 
any  general  acknowledgment  of  any  debt,  account^  claim, 
or  demand,  debts,  accounts,  claims,  or  demands,  whereof  the 
amount  shall  not  be  therein  specified,  having  been  paid, 
settled,  balanced,  or  otherwise  discharged  or  satisfied,  or 
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1839.  whereby  any  sum  of  money  therein  mentioned  shall  be 
acknowledged  to  be  received  in  fuU,  or  in  discharge  or 
satisfaction  of  any  such  debt^  account^  daim^  or  demand, 
debts^  accounts^  claims,  or  demands,  and  whether  the  same 
shall  or  shall  not  be  signed  with  the  name  of  any  person, 
shall  be  deemed  and  taken  to  be  a  receipt  for  the  sum  qf 
1,000/.  or  upwards,  within  the  intent  and  meaning  of  this 
schedule,  and  shall  be  charged  with  the  duty  of  lOt.  ac- 
cordingly.''  This  paper  clearly  imports  an  acknowledg- 
ment of  an  account  having  been  settled. 

Sir  F.  Pollock,  for  the  plaintiff. — The  highest  receipt- 
stamp  is  lOs.,  and  this  paper  bears  a  higher  stamp,  and  is 
therefore  no  injury  to  the  revenue.  The  portion  of  the 
statute,  55  Geo.  3,  c.  184,  that  has  been  cited,  appUes  to 
papers  that  are  in  themselves  really  receipts.  This  is  not 
so,  as  it  contains  an  agreement  to  give  a  receipt,  and  con- 
templates some  other  paper  in  addition  to  and  subsequent 
to  that  which  I  propose  to  give  in  evidence :  indeed,,  this 
very  paper  has  been  received  by  Lord  Langdale  at  the 
Bolls. 

Lord  Denman,  C.  J. — ^I  shall  receive  the  evidence. 

The  paper  was  read. 

Lord  Denman,  C.  J.,  suggested,  that,  as  the  case  was 
entirely  matter  of  account,  it  should  be  referred. 

The  case  was  referred. 

Piatt  and  Humfrey,  for  the  plaintiff. 

Sir  F.  Pollock  and  Hoggins,  for  the  defendant. 

[Attorniet — TflhiUt^  and  Lake,  Wilkinson  ^  Lake  J] 


\ 
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1839. 
HoDsoLL  V.  Stallbeass  and  Anothee.  ^     .^  . 

Dec  ISth. 

I^ASE. — The  declaration  stated  that  the  defendants  kept  in  an  action  by 
a  dog,  well  knowing  it  to  be  accustomed  to  bite  mankind,  an^apprenticc 
and  that  the  dog,  on  the  21  st  of  March,  1839,  bit  James  ^^' »»  "J*^ 

°         .  ^  .  done  to  him 

Young,  the  apprentice  and  servant  of  the  plaintiff,  and  per  quod  ser- 
injured  his  fingers,  whereby  James  Young  was,  firom  time  the^dcdwraSon 
to  time  till  the  commencement  of  this  suit,  rendered  inca-  "^^^^^f  " 

special  damage, 

pable  of  doing  his  duty  as  such  servant  and  apprentice  of  that  the  appren- 
the  plaintiff  in  his  trade  of  a  watchmaker,  in  the  way  of  manentiy  in- 
which  trade  J.  Y.  was  apprenticed  to  the  plaintiff  by  an  SSn'iSl^ 
indenture  dated  the  9th  of  July,  1836,  from  that  time  till  **p*w«  »J 

•^  ,  serving  the 

the  1st  of  August,  1843.     The  declaration  then  stated  as  plaintiff  as  his 

special  damage,  that  the  plaintiff  was  obliged  to  hire  one  during  the 

WilUam  Evans  in  the  stead  of  the  said  J.  Y.,  and  concluded  [J^JIJJ^*'!!^ 

with  the  following  allegation : —  ^«^»  ^^^^  the 

°  ^  .  jury  might 

"  And  the  plaintiff  further  saith,  that  by  means  of  the  award  damages 
premises  the  said  fingers  and  hand  and  arm  of  the  said  the  master  up 
James  Young  have  become  and  are  permanently  crippled  ^Jl:  ~V/ 
and  hurt,  and  rendered  unfit  for  use,  and  the  general  reason  of  the 
health  of  the  said  James  Young  hath  become  and  is  greatly  ii^ury  of  the 
injured  and  impaired,  and  he  the  said  James  Young  will  Jhat'they*were 
never  asain  be  capable  of  working  at  the  said  trade  and  "?^  Umiied  to 

°  ^  °       ,  ,  give  damages 

business  of  a  watchmaker,  as  he  otherwise  might  and  would  for  the  loss  of 
have  done,  and  the  plaintiff  will  thereby  lose  all  the  bene-  to*the"ime*S" 
fit  and  advantage  which  he  might  and  would  otherwise  ^enTof  Ac**^*' 
have  received  and  acquired  from  the  ftiture  service  and  action  only. 
assistance  of  the  said  James  Young,  as  such  servant  and 
apprentice  as  aforesaid,  from  thenceforth  imtil  the  end  and 
expiration  of  his  said  apprenticeship ;  and  he,  the  plaintiff, 
having  in  and  by  the  said  indenture  of  apprenticeship 
covenanted  and  agreed  to  find,  provide,  and  allow  unto  the 
said  James  Young,  his  said  servant  and  apprentice,  com- 
petent and  sufficient  meat,  drink,  and  apparel,  lodging, 
washing,  and  all  other  things  necessary  and  fit  for  an 
apprentice  during  all  the  term  aforesaid,  and  will  remain 
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1839.        liable  so  to  do  until  the  end  and  expiration  of  the  said 

^^^^'^^      term,  notwithstanding  he  may  hereafter  receive  little  or  no 

V-  benefit  from  the  service  and  assistance  of  the  said  James 

STALlaBR.A88. 

Young,  as  such  servant  and  apprentice  as  aforesaid,  in  his 
the  plaintiff's  said  trade  and  business,  in  consequence  of 
the  wounds  and  injuries  aforesaid,  occasioned  as  aforesaid; 
and  he,  the  plaintiff,  hath  been  and  is  by  means  of  the 
premises  aforesaid  otherwise  greatly  injured  and  damni« 
tied,  to  the  plaintiff's  damage,''  &c. 

Plea,  a  payment  into  Court  of  10/.,  and  that  the  plain- 
tiff had  sustained  no  greater  damages. 

Replication,  that  the  plaintiff  had  sustained  greater 
damages. 

The  feu^  of  the  case  were  proved,  and  it  appeared  that 
the  plaintiff's  apprentice,  James  Young,  had  had  the  end 
of  one  of  his  fingers  bitten  off  by  the  defendant's  dog; 
which  rendered  him  permanently  unable  to  do  some  parts 
of  the  watchmaking  business  that  he  had  befoore  that  time 
been  able  to  do. 

Erie,  for  the  defendant. — I  submit  that  the  plaintiff 
cannot  recover  for  any  injury  sustained  by  him  for  the  loss 
of  the  service  of  his  apprentice  after  the  time  of  the 
bringing  of  the  action.  His  right  of  action  arises  from  the 
injury  that  he  has  received,  and  he  is  therefore  not  enti- 
tled to  recover  for  any  prospective  damage. 

J.  Jervi8,  {or  the  plaintiff. — ^The  loss  of  the  service  of  the 
plaintiff's  apprentice,  caused  by  the  wrongful  act  or  wrong- 
ful negligence  of  the  defendants,  gives  the  plaintiff  a  right 
of  action,  and  it  is  mercy  to  him  that  all  the  damages 
should  be  recovered  in  one  action  instead  of  having  a  firesh 
jM^on,  from  time  to  time,  tiQ  the  end  of  the  apprentice- 
ship ;  and  if  the  plaintiff  has  a  cause  of  action  in  this  ease, 
the  jury  have  a  right  to  consider  the  whole  extent  df  tbt 
injury  sustained. 
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Lord  Denman^  C.  J. — I  think  that  under  this  declara-  i839. 

tion  the  plaintiflF  may  recover  a  compensation  for  the  ^^^^ 

damage  he  sustains  by  the  permanent  injury  of  his  appren-  v- 
tice  to  the  end  of  his  apprenticeship. 

Erk,  for  the  defendant^  asked^  that  to  save  expense  the 
jury  might  assess  the  damages  separately  for  the  perma- 
nent injury  done  to  the  apprentice. 

Lord  Denman,  C.  J. — I  see  no  objection  to  that. 

Verdict  for  the  plaintiff^  the  jury  finding 
that  20/.  was  the  amount  of  the  damages 
to  the  plaintiff  from  the  permanent 
injury  to  the  apprentice^  and  that  the 
sum  paid  into  Court  was  sufficient  for 
the  damages  up  to  the  time  of  the  com- 
mencement of  the  action. 

Lord  Denman^  C.  J.,  gave  leave  to  move  to  enter  a  ver- 
dict for  the  defendant^  in  case  the  Court  should  be  of  opi- 
nion that  the  plaintiff  could  not  recover  for  any  damage 
later  than  the  commencement  of  the  action. 

/.  Jervis  and  Barstow,  for  the  plaintiff. 
Erie  and  BtUt,  for  the  defendant. 

[Attornies — Jewitt,  and  Finch  8f  5.] 


Li  the  ensuing  term  Erie  applied^  in  pursuance  of  the 
leave  given^  for  a  rule  to  shew  cause  why  a  verdict  should 
not  be  entered  for  the  defendant;  but  the  Court  refused  a 
rule. 

See  Ongram  v.  Latoson,  post. 
VOL.  IX.  F  N.  P. 
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Dee.lith. 

In  an  action 
against  the 
directors  of  an 
intended  com- 
pany, it  was 
proved,  (in 
order  to  let  in 
secondary  evi- 
dence of  their 
minute-books, 
called  for  under 
a  notice  to 
produce),  that 
four  months 
before  the 
trial,  the  late 
secretary  had 
the  books  in  a 
desk  at  the 
office  of  the 
Company,  and 
that  he  then 
gave  up  the 
key  of  the 
desk  to  the 
manager  of  the 


Bell^  Gent.,  one  &c.,  t;.  Feancis  and  Others. 
JLIeBT  for  work  done. — Plea,  never  indebted. 

It  was  opened  by  R,  V.  RichardSy  for  the  plaintiff,  that 
the  defendants  were  sued  as  the  Directors  of  the  London 
United  Trades'  Bank,  for  money  due  to  the  plaintiff  as 
their  solicitor — ^in  preparing  their  deed  of  partnership,  and 
for  other  business. 

On  the  part  of  the  plaintiff,  A.  V.  Richards  called  for 
the  production  of  the  minute-books  of  the  directors. 

Thesiffer,  for  the  defendant,  declined  to  produce  them. 

To  trace  the  books  to  the  possession  of  the  directors, 

Mr.  Edgehill,  the  late  secretary  to  the  Company,  was 

Company, who    called;   he  said,   "The  accoimt-books  were  kept  in  my 

acted  for  the 

directors:—       dcsk,  at  the  officc  of  the  Company.     I  last  saw  the  books 

'in  an* action^  there  On  the  26th  of  August  last.     Mr.  Thompson,  one  of 

by  the  solicitor    ^j^g  defendants,  was  then  a  director.     I  have  not  seen  the 

of  an  intended 
company  for 
preparing  their 
co-partnership 
deed,  a  person 
may  be  liable 
without  being 
one  of  the 
directors.   The 
persons  who 
are  directors 
are  liable,  and 
other  persons 
may  be  liable 
also,  if  they 
interfere  in  the 
management, 
and  hold  them- 
selves out  as 
persons  giving 
the  order ;  and 
in  such  a  case 
the  question 
will  be,  whether 

such  persons  as  were  not  directors  so  acted  as  to  become  employers  of  the  solicitors  in  preparing 
the  deed. 


books  since  they  were  taken  out  of  my  possession  in  con- 
sequence of  a  dispute ;  and  I,  on  the  26th  of  August  last, 
placed  the  key  of  the  desk  in  which  the  books  were  con- 
tained in  the  hands  of  the  manager  of  the  Company,  who 
acted  for  the  directors. 

Thesiffer. — Does  your  Lordship  think  that  this  is  enough 
to  let  in  secondary  evidence  of  the  books  ? 

Lord  Denman,  C.  J. — I  think  that  it  sufficiently  traces 
them  to  you. 

It  appeared  that  the  plaintiff  was  appointed  in  Decem* 
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ber,  1837^  to  be  solicitor  to  the  Company  by  a  resolution  1539, 
of  the  then  directors^  and  that  he  was  to  attend  all  meet- 
ings of  the  directors^  &c.,  and  be  paid  350/.  a  year  besides 
his  legal  charges.  It  further  appeared  that  the  deed  was 
prepared  by  the  plaintiff  in  December,  1838,  but  that  the 
defendant  Francis  did  not  become  a  director  till  the  1st  of 
March,  1839. 

Lord  Denman,  C.  J. — In  cases  of  this  kind,  a  person 
may  be  liable  without  being  a  director. 

It  was  further  proved  by  Mr:  Jamieson,  the  manager  of 
the  Company,  that  at  a  meeting  of  the  Company  on  the 
20th  of  December,  1838,  at  which  the  defendant  Francis 
was  present,  the  draft  of  the  deed  was  produced,  and  its 
clauses  discussed ;  and  that  the  defendant  Francis  took  a 
part  in  suggesting  alterations  in  the  draft. 

Lord  Denman,  C.  J. — ^The  question  is,  whether  the 
defendant  Francis  so  acted  before  he  became  a  director  as 
to  become  one  of  the  employers  of  the  plaintiff  in  preparing 
this  deed.  Where  persons  become  directors  in  one  of  these 
proposed  companies,  they  make  themselves  liable,  and 
other  persons  may  do  so  if  they  interfere  in  the  manage- 
ment, and  hold  themselves  out  as  persons  giving  the  order. 

Verdict  for  the  defendant. 

R.  V.  Richards,  and  Mansel,  for  the  plaintiff. 

TTieriger,  and  fF.  H.  Watson,  for  the  defendant. 

[Attornies — «/.  Bell,  and  CurlingJ] 
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BEFORE    LOED    DENMAN.    C.  J. 


Dec.  17M. 

A  tale  of  goods, 
being  those  in 
which  he 
usually  deals, 
made  to  a 
tradesman  in 
his  warehouse 
or  shop,  in  the 
city  of  London, 
is  a  sale  in 
market  overt, 
notwithstanding 
the  construction 
of  the  premises 
be  such,  that  a 
person  from 
the  outside 
cannot  see 
what  is  going 
on  within. 


Lyons  v,  De  Pass  and  Another. 

1  ROVER  for  a  quantity  of  slippers. — Pleas,  Ist,  not 
guilty ;  and  2nd,  that  at  the  time  when  &c.  the  plaintiff 
was  not  possessed  of  the  goods  and  chattels  in  the  declara- 
tion mentioned,  or  of  either  of  them,  or  of  any  part  there- 
of, as  of  his  own  property,  in  manner  and  form  as  he  had 
alleged. 

It  appeared  that  the  slippers  in  question  had  got  into 
the  possession  of  the  defendants  under  the  following  cir- 
cumstances. On  the  4th  of  March  a  person  named  Fuller 
went  to  the  house  of  the  plaintiff,  and  told  him  he  had  got 
an  order  for  fifteen  dozen  pair  of  slippers  to  sell;  the 
plaintiff  asked  him  at  what  price,  and  being  told  15s.  6d, 
a  dozen,  agreed  that  he  should  sell  them,  and  have  the 
odd  6d.  a  dozen  for  his  trouble  in  doing  so.  Fuller  wished 
the  plaintiff  to  intrust  him  with  the  goods,  but  the  plain* 
tiff  decUned,  saying  he  would  not  trust  his  property  to  any 
body :  upon  which  Fuller  said,  "  Well,  you  shall  go  with 
me  to  the  warehouse."  Upon  this  the  goods  were  packed 
up,  and  the  plaintiff.  Fuller,  and  a  porter  who  carried  the 
goods,  went  together  to  the  premises  of  the  defendants,  in 
Cateaton  Street,  in  the  City  of  London.  When  they 
arrived  there.  Fuller  told  the  plaintiff  to  stay  at  the  door, 
that  he  might  not  spoil  his  custom  j  accordingly  the  pri- 
soner and  the  porter  only  went  inside  the  warehotise.  The 
porter  immediately  came  out  and  went  away ;  Fuller, 
having  remained  in  about  a  quarter  of  an  hour,  made  his 
appearance,  upon  which  the  plaintiff  asked  him  for  his 
money.  He  replied,  "The  gentleman  has  not  paid  me 
yet;  he  has  ordered  four  dozen  ladies'  slippers  more;  I  will 
give  you  a  cheque  for  the  whole  amount.^'  While  they  were 
walking  along  together,  Fuller  suddenly  ran  away  from 
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the  plaintiff^  and  was  not  seen  till  several  days  after,  when 
the  plaintiff,  meeting  him  in  the  street,  seized  him  and 
demanded  his  money;  but  he  got  away  again,  and  had 
the  effrontery  to  summon  the  plaintiff  before  the  Lord 
Mayor  for  assaulting  him  in  the  street.  However,  upon 
the  matter  being  explained,  the  Lord  Mayor  committed 
Fuller  on  a  charge  of  feloniously  obtaining  the  sHppers, 
and  he  was  subsequently  tried  and  convicted,  and  sentenced 
to  be  transported  for  seven  years. 

One  of  the  defendants  was  examined  as  a  witness  at  the 
trial,  on  the  part  of  the  prosecutor,  and  gave  his  evidence 
as  follows ; — ^'  T  live  in  Cateaton  Street ;  the  prisoner 
came  to  me  on  the  4th  of  March,  about  10  o'clock  in 
the  morning,  to  know  if  we  could  buy  a  lot  of  jobslip- 
pers,  about  149.  a  dozen.  We  told  him  he  might  bring 
them,  but  we  had  not  seen  a  sample  of  them ;  he  called 
again  about  an  hour  after  with  sixteen  dozen,  and  said, 
'  Here  are  the  slippers ;'  he  said  there  were  only  fifteen 
dozen.  We  gave  him  12«.  a  dozen  for  the  men's  and  less 
for  the  other,  9/.  4«.  altogether,  and  gave  him  a  cheque 
for  the  amount ;  he  said  he  had  them  on  commission  from 
a  person  who  wanted  money.  We  did  not  give  him  an 
order  for  four  dozen  more." 

The  slippers  having  been  resold  by  the  defendants,  were 
not  produced  at  the  trial  at  the  Central  Court,  and  there- 
fore the  Court  could  not  make  an  order  for  their  restitu- 
tion under  the  statute  (a). 

An  examined  copy  of  the  record  of  Fuller's  conviction 
at  the  Central  Criminal  Court  was  put  in  (i),  and  the 
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(c)  7  &  8  Geo.  4,  c.  29,  a.  57. 

(6)  It  was  necessary  for  the 
plaintiff  to  prosecute  the  thief;  if 
he  had  not  done  so,  he  could  not 
have  maintained  the  action  of 
trover,  not  as  it  seems  on  the 
ground  mentioned  hy  Lord  Kenyan 
in  Howard  v.  Smith,  2  T.  R.  755, 
that  during  the  interval  between  the 


felony  and  the  conviction,  the  pro- 
perty remains  in  dubioy  but  for 
the  reason  mentioned  by  the  Court 
of  King's  Bench,  in  Peer  v  Hum' 
frey,  2  Ad.  &  £.495,  and  4  Nev.  & 
Man.  484.  See  Oimson  v.  fVoodfuU, 
Vol.  2  of  these  Reports,  p.  41,  and 
1  Hale's  P  C.  c.  47,  p.  538,  where 
it  is  said — "  A.  steals  the  goodo,  viz. 
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1839.  short-Iiand  writer  of  that  Court  proved  from  his  notes  the 
evidence  given  by  the  defendant  as  above  stated.  A  wit- 
ness was  also  called^  who  proved  that  he  applied  to  one  of 
the  defendants^  on  the  part  of  the  plaintiff^  for  a  settle- 
ment^ and  was  told  by  him  that  they  would  give  the  plain- 
tiff 3/.^  if  he  would  take  it^  but  not  a  farthing  more.  This 
the  plaintiff  declined. 

Sir  F,  Pollock,  for  the  defendants,  relied  on  two  grounds 
of  defence : — first,  that  there  had  been  a  sale  in  market 
overt,  which  passed  the  property  to  them ;  and,  secondly, 
that  the  sale  was  a  bon&  fide  sale,  made  by  the  authority 
of  the  plaintiff,  to  whom  the  goods  belonged. 

Lord  Denman  inquired  of  Piatt,  who  led  for  the  plain- 
tiff, what  was  his  answer  to  the  objection  that  there  had 
been  a  sale  in  market  overt. 

Piatt  replied,  that  it  was  not,  in  point  of  law,  a  sale  in 
market  overt. 

Lord  Denman,  C.  J.,  in  summing  up,  said — This  is  an 
action  of  trover,  brought  to  recover  the  value  of  a  quan- 
tity of  slippers,  which  the  defendants  purchased  of  a  person 
named  Fuller,  who  was  afterwards  prosecuted  by  the  plain- 
tiff, and  convicted  of  having  stolen  them  from  him.  It  is 
said  that  Fuller  got  possession  of  the  goods  by  a  trick;  and, 
if  so,  it  seems  to  me  that  the  property  did  not  pass  by  the 
mere  fact  of  his  selling  them  to  the  defendants.  It  seems 
to  me  that  the  plaintiff^s  conduct  will  not  affect  the  ques- 
tion of  whether  the  goods  were  stolen  or  not  (a).     You 

50L  in  money,  of  B.,  is  convicted,  but,  before  prosecution,  trover  liat 

and  hath  his  clergy  upon  the  prose-  not,    for    so    felonies    would    be 

cution  of  B.     B.  brings  trover  for  healed." 

the  50/.  adjudged  for  the  plaintiff,  (a)  Leave  was  given  to  Sir  F, 

because  now  the  plaintiff  hath  pro-  Pollock  to  argue  this  point  in  sliew- 

secuted  the  law  against  him,  and  ing  cause,  if  the  Court  should  giant 

no  mischief  to  the  Commonwealth ;  a  rule  upon  the  other. 
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will  find  your  verdict  for  the  plaintiff^  unless  you  think  iQ^g^ 
there  was  a  sale  in  market  overt ;  for  such  a  sale  cures  a 
felony.  It  is  for  you  to  say^  under  all  the  circumstances 
of  the  case^  whether  this  was  a  sale  in  market  overt.  The 
defendants  are  not  charged  with  receiving  the  goods  know- 
ing them  to  have  been  stolen ;  but  merely  with  receiving 
them  firom  Fuller  while  they  were  the  property  of  the 
plaintiff  (a).  The  property  did  not  pass  unless  there  was 
a  sale  in  market  overt.  If  you  think  there  was  such  sale^ 
you  will  find  your  verdict  for  the  defendants  ;  if  you  think 
there  was  not^  then  you  will  find  for  the  plaintiff. 

Verdict  for  the  defendants^  with  leave  to 
enter  a  verdict  for  the  plaintiff  for  9/.  4^.^ 
the  sum  paid  for  the  slippers^  if  the  Court 
of  Queen^s  Bench  should  be  of  opinion 
that^  imder  the  circumstances^  the  sale 
was  not  in  law  a  sale  in  market  overt. 

Platty  Payne,  and  Pashley,  for  the  plaintiff. 

Sir  F.  Pollock,  and  IV.  H.  Watson,  for  the  defendants. 

[Attornies— ^.  ffarif  and  BUiing.'] 


RIDOE^  J. 


In  the  ensuing  Hilary  Term^  Payne  {b)  moved^  pursuant 
to  the  leave  given  at  the  trial.  He  contended  that  the 
sale  was  not  a  legal  sale  in  market  overt  upon  two  grounds : 
firsts  on  account  of  the  nature  of  the  place  in  which  the 
sale  took  place^  viz.  a  toarehotise,  and  not  an  open  shop ; 
and^  secondly^  on  account  of  the  character  of  the  pur- 

(a)  In  Coke's  2nd  Instit.  p.  713,      that  hath  right,  this  barreth  not." 
it  is  said — "  If  they  be  sold  of  covin         {h)  Piatt  was  absent,  from  indisp- 
between  two  of  purpose  to  bar  him      position. 
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chaser^  he  not  having  been  shewn  to  be  a  freeman  of  Lon- 
don. On  the  first  point  he  referred  to  Comyn's  Dig., 
title  Market  E^  in  which  (after  the  statement  that  a  sale 
in  an  open  shop  in  London  of  proper  goods  is  a  sale  in 
market  overt,  and  changes  the  property)  it  is  said,  ''  A  sale 
in  a  covert  place  within  a  fair  or  market,  does  not  change 
the  property,  as  in  a  back  room  or  warehouse,  or  behind  a 
hanging  or  cupboard,  where  a  man  passing  before  the  shop 
cannot  see,  or  where  the  windows  of  the  shop  are  shut.'' 
He  also  referred  to  the  case  of  Taylor  v.  Chambers  (a)  as  an 


(a)  Cro.  Jac.  68.  That  was  an 
action  of  trover  for  a  sOk  quilt,  a 
tester  of  a  bed,  five  silk  curtains,  a 
petticoat,  and  a  cloak.  The  de- 
fendant pleaded  not  guilty  to  all 
but  the  petticoat  and  cloak,  and  as 
to  them  he  pleaded  that  the  city  of 
London  is  an  ancient  city,  and 
there  is  a  market  there  in  every 
open  shop  on  every  day  besides 
Sundays  and  Holidays  from  sunrise 
to  sunset,  so  that  one  of  the  con- 
tractors is  a  freeman,  and  that  he, 
being  a  freeman  of  the  Company 
of  Mercers,  bought  those  things  in 
his  open  shop.  To  this  plea  the 
plaintiff  demurred,  and  the  Court 
held  that  it  was  not  good.  "  For," 
said  they,  *^  the  custom  is  too  ge- 
neral that  every  freeman  might  buy 
all  manner  of  wares  in  every  shop 
&C.,  for  then  a  scrivener  might 
buy  plate  in  his  shop  and  the  like, 
&c.,  which  is  not  reasonable.  And 
here  he,  being  of  the  mystery  of 
mercers,  to  buy  petticoats  and 
cloaks  &€.,  it  is  not  agreeable  to 
his  trade."  And  Popham  said, 
that  it  had  been  resolved  that  such 
custom,  being  found  by  a  special 
verdict,  was  unreasonable ;  where- 
fore it  was  adjudged  for  the  plain- 
tiff. 


In  Palmer  v.  Wolley,  Cro.  Elix. 
454,  it  is  said  that  a  draper's  shop 
is  not  market  overt  for  the  purchase 
of  plate ;  **  and  so  if  the  sale  be  in 
a  back  shop,  or  in  another  place  nd 
open,  no  property  shall  be  changed 
by  such  sale." 

Also  in  the  case  of  market  overt, 
5  Coke,  83  b,  before  referred  to,  it  is 
said  that  the  sale  of  stolen  plate  in 
a  goldsmith's  shop  in  London  vests 
the  property  if  the  plate  be  soid 
openly;  but  that  if  the  sale  be  in 
the  shop  of  a  goldsmith,  either 
behind  a  hanging  or  behind  a  cup- 
board, upon  which  his  plate  stands, 
so  that  one  who  stood  or  passed  by 
the  shop  could  not  see  it,  it  would 
not  change  the  property;  and  so  if 
the  sale  be  not  in  the  shop,  but  in 
the  warehouse  or  other  place  of  the 
house,  it  would  not  change  the  pro- 
perty. In  Hale's  P.  C.  c.  47,  hia 
Lordship,  speaking  of  restitution, 
says — "  1st.  This  act  was  made  to 
encourage  persons  robbed  to  pursue 
malefactors,  and  therefore  they 
have  an  assurance  of  restitution ; 
and  it  would  be  small  encourage- 
ment, if  a  thief  by  sale  in  market 
overt,  which  is  every  day  in  almost 
every  shop  in  London,  should 
elude  it. 
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authority  to  shew  that  the  shop  must  be  an  open  shop^ 
and  that  one  of  the  contracting  parties^  at  leasts  must  be 
a  fireeman ;  and  he  argued^  that^  in  addition  to  the  fact  of 
the  place  in  question  being  called  a  warehouse,  it  was  evi- 
dent that  it  was  in  fact  a  covert  place  into  which  a  person 
could  not  see  from  without^  or  the  plaintiff  would  have  been 
able  to  see  in^  and  the  fraud  would  not  have  been  com- 
mitted upon  him.  He  relied  also  upon  the  fact  of  there 
being  no  modem  case  in  the  books  on  the  subject  of  a  sale 
in  a  London  warehouse  being  a  sale  in  market  overt^  as 
strongly  tending  to  shew  that^  with  the  change  in  the  con- 
struction of  the  premises^  the  privilege  was  altogether  lost; 
on  the  principle  that  the  reason  ceasing  the  thing  itself 
ceases^  and  according  to  the  maxim^  ^'  debile  fundamentum 
fallit  opus.'^  He  further  submitted,  that  if,  notwithstand- 
ing such  change,  the  privilege  were  held  to  exist,  it  would 
open  a  door  to  the  disposal  of  stolen  property  to  a  very 
great  and  fearful  extent.  Under  all  these  circumstances, 
he  urged  upon  their  Lordships  the  propriety  of  granting  a 
rule  that  the  question,  which  he  considered  as  of  much 
importance,  might  be  fully  and  solemnly  argued. 


1839. 


Lord  Denman,  C.  J.,  said,  that  with  respect  to  the  nature 
of  the  premises  in  which  the  sale  took  place  reference  was 


"  2nd.  It  were  against  the  com- 
mon good,  and  would  encourage 
offenders  to  the  common  detriment, 
if  this  sale  should  conclude  the 
owner. 

"  3rd.  The  man  that  is  rohhed  is 
rohbed  against  his  will,  and  cannot 
help  it ;  but  the  buyer  of  stolen 
goods  may  choose  whether  he  will 
buy,  or  if  he  buy,  may  yet  refuse 
to  buy  unless  well  secured  of  the 
property  of  the  goods,  or  knowing 
the  owner."  He  goes  on  to  state  that 
there  is  no  authority,  but  it  is  only 
gratis  dictum,  that  sale  in  market 
overt  barred  restitution  on  appeal. 


and  cites  as  authorities  contra,  the 
following : — "  1st  It  hath  been  the 
constant  practice  at  Newgate  that 
sale  in  market  overt  hath  not  been 
allowed  against  this  writ  of  restitu- 
tion, and  this  Mr.  Lee,  Secondary 
there  for  above  thirty  years,  hath 
attested  openly.  2nd.  Lord  Coke 
says  on  the  stat.  21  Hen.  8,  c.  11, 
"  the  party  robbed  or  owner  shall 
have  restitution  notwithstanding 
any  sale  in  market  overt,  and  with 
this  agreed  myself  and  Justice 
Twiaden  upon  consideration  of  this 
statute." 
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1839.  made  at  the  trial  on  both  sides  to  the  knowledge  of  the 
jury^  and  they  had  found  the  fact  that  it  was  market  OTert; 
and  with  respect  to  the  objection  that  the  purchaser  should 
be  a  freeman^  no  question  was  raised  on  that  ground  at 
Nisi  Prius. 

LiTTLEDALE^  J. — ^After  referring  to  the  case  of  market 
overt  in  5  Coke  83  b,  in  which  it  is  stated  that  every  shop 
in  London  is  market  overt  for  such  things  only  as^  accord- 
ing to  the  trade  of  the  owner^  are  put  there  for  sale^  said 
that  in  his  opinion  the  circumstance  of  the  alteration  in 
the  shops  of  London^  in  which  glazed  windows  were  sub- 
stituted for  open  fironts^  did  not  render  a  sale  in  such  shops 
less  a  sale  in  market  overt  than  it  would  have  been  if  they 
had  continued  in  their  former  state. 

CoLERiDOE^  J.^  said^  that  if  the  argument  used  with 
reference  to  the  alteration  in  the  construction  of  the  build- 
ings were  to  prevail  to  the  extent  to  which  it  had  been 
pressed,  it  would  have  the  effect  of  destroying  the  custom 
altogether^  and  preventing  there  being  any  sale  in  market 
overt  in  a  shop  in  London.  His  Lordship  added^  that  in 
his  opinion  it  would  be  productive  of  so  much  mischief  to 
have  the  law  on  the  subject  questioned^  that  he  could  not 
consent  to  grant  any  rule  upon  the  subject. 

Rule  refused. 
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BSFORX  MB.  BABON  ALDXB80N  AND  HB.  JUSTICE  WILLIAHS. 


BERKSHIRE  ASSIZES. 
{CivU  Side.) 

BBFOBE  MB.  BABON  ALDEB80N, 


T 


Selwood  v.  Mount^  Esq.^  and  Others. 


RESPASS^  for  entering  the  plaintiff's  house  and  close^  Magistrates 
and  taking  his  goods.     Plea — ^Not  guilty.  Tictc/a^ny 

under  the  High- 
way Act,  they 

It  was  Opened  by  Whateley,  for  the  plaintiff,  that  the  ^^^  ^p  •  «>«- 

.  .  viction  and  re- 

plaintiff  had  applied  to  two  magistrates^  under  the  stat.  turned  it  to  the 

5  &  6  Will.  4,  c.  50,  (the  Highway  Act),  s.  84  {a),  to  cause  pewe,**and  on 

a  footpath  to  be  stopped  up,  as  useless :  and  that  they  ?"  *^^^  ***!"* 

having,  under  sec.  85  of  the  act,  certified  that  it  was  so,  them,  they  put 

Mr.  Williams,  of  East  Bsley,  had,  under  sec.  88  of  the  tion  returned  to 

act,  appealed  against  their  certificate;  and  on  the  trial  of  J^^^fJ^^^^^^ 

that  appeal  at  the  Quarter  Sessions  at  Abingdon,  on  the  ^''  ^^^  ^ 

some  formal  ob- 

8rd  of  July,  1838,  the  jury  foimd  that  the  footpath  was  jections),  and 
not  useless;   and  the  Quarter  Sessions  ordered  that  the  convfcUon" 
costs  of  the  appeal  should  be  paid  by  the  respondent,  drawn  up  after- 

*^*  r  ^  r  wards  in  a  more 

As  the  order  was  originally  drawn  up,  no  respondent's  formal  shape: 

— SembU,  that 
there  is  no  im* 

propriety  in  this  course  of  proceeding,  provided  the  latter  conviction  is  according  to  the  truth 

and  supported  by  the  facts  of  the  case. 

Sembttt  that,  on  deciding  a  case,  magistrates  ought  not  to  take  an  indemnity,  as  it  has  the 

eflTect  of  enabling  them  to  decide  more  safely  in  favour  of  a  party  who  is  able  to  give  aD 

indemnity,  than  of  one  who  cannot  do  so. 

(a)  The  sections  of  the  Highway      found  in  Bum's  Justice*  Tit.  High* 
Act  referred  to  in  this  case  will  be      ways. 
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I889r  li&nie  wa3  mentioned^  though  the  plaintiff^s  name  was 
afterwards  inserted  (as  he  submitted)  improperly,  by  the 
direction  of  the  chairman.  However,  the  Sessions  did 
not  ascertain  the  amount  of  costs,  and  therefore  their 
order  was,  on  that  point,  inoperative.  After  this  Mr.  Wil- 
liams went  before  Mr.  Mount  and  Mr.  Bunny,  two  of  the 
defendants,  who  were  magistrates,  and  they  granted  a 
warrant  of  distress  to  levy  112/.  Os.  Ad,  as  the  amount  of 
these  costs,  on  the  plaintiff's  goods,  which  warrant  was 
executed  by  the  defendant  Law,  who  was  the  constable. 
He  submitted,  that  as  the  Quarter  Sessions  had  not  ascer- 
tained the  amount  of  costs,  the  defendants,  Mr.  Mount 
and  Mr.  Bunny,  had  no  authority  to  issue  any  warrant. 
They,  however,  were  mere  nominal  defendants,  as  Mr. 
Williams  had  given  them  an  indemnity. 

The  taking  of  the  goods  was  proved,  and  the  counsel  of 
the  defendant  Law,  put  in  the  warrant  of  distress,  which 
the  defendant  Law,  had  notice  to  produce.  The  order  of 
Sessions  for  the  payment  of  the  costs  was  also  put  in,  and 
did  not  specify  any  sum.  The  indemnity  given  by  Mr. 
Williams  to  Mr.  Mount  and  Mr.  Bunny  was  also  put  in. 

Alderson,  B. — ^Magistrates  ought  not,  I  think,  to  take 
an  indemnity.  It  is  a  bad  practice,  as  it  has  the  effect  of 
enabling  them  more  safely  to  decide  in  favour  of  a  party 
who  is  able  to  give  an  indemnity,  than  of  one  who  cannot 
do  so. 

LudUnVy  Serjt.,  for  the  defendants,  Mount  and  Bunny. — 
By  the  90th  sect,  of  the  stat.  5  &  6  Will.  4,  c.  50,  the 
Quarter  Sessions  are  bound  to  order  the  costs  to  the  suc- 
cessful party,  on  an  appeal  of  this  kind ;  and  that  being 
so,  I  submit  that  the  magistrates,  by  whom  the  payment 
of  them  is  to  be  enforced  under  the  103rd  section,  may 
ascertain  the  amount ;  and  that,  at  all  events,  even  if  this 


Mount. 
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is  not  so^  the  plaintiflP  should  have  made  this  his  defence         1339, 
when  summoned  before  Mr.  Mount  and  Mr.  Bunny:  in-       " — "^     ' 

J       -      , .  ,  ,  .  Selwood 

stead  of  which,  he  never  either  appeared  to  their  sum-  v. 

mons,  or  made  any  defence  or  objection  before  them,  till  & 
warrant  of  distress  is  granted,  and  then  brings  his  action. 
I  submit,  that  as  the  magistrates  had  jurisdiction  over  the 
subject-matter,  their  conviction  is  a  bar  to  the  present 
action ;  and  his  remedy,  if  any,  was  by  appeal  under  the 
105th  section.  I  ought  to  mention  also,  that  a  conviction 
was  returned  by  the  magistrates  to  the  Quarter  Sessions, 
and  that  that  conviction  is  open  to  some  objections.  Since 
that  the  magistrates  have  drawn  up  another  conviction, 
which  is  free  from  those  objections.  I  submit  that  they 
are  right  in  doing  so.  It  has  long  been  the  practice  for 
magistrates  not  to  draw  up  their  convictions  at  the  time. 
If  the  conviction  returned  to  the  Sessions  is  good,  caclet 
questio ;  and  if  it  is  not,  it  is  a  nullity,  and  nothing  at  all ; 
and  the  magistrates  are  then  in  the  same  situation  as  if  no 
conviction  had  ever  been  returned  to  the  Sessions. 

Alderson,  B. — I  do  not  see  any  impropriety  in  the 
magistrates  drawing  up  another  conviction  in  a  more 
formal  shape,  provided  that  the  latter  is  according  to  the 
truth,  and  supported  by  the  facts  of  the  case. 

Both  the  convictions  were  put  in,  and  the  learned  Baron 
being  of  opinion  that  they  were  in  point  of  law  no  answer 
to  the  action,  there  was  a 

Verdict  for  the  plaintiflP  against  the  defend- 
ants Mount  and  Bunny,  and  for  the 
defendant  Law. 

Whaieley,  T)/rtvhitt,  and  J.  Jeffreys  Williams,  for  the 
plaintiflT. 

Ludlow  and  Talfourd,  Serjts.,  and  Carrington,  for  the 
defendants  Mount  and  Bunny. 


78 


CASES  ON  THE 


1839. 


Selwood 

V. 

Mount. 


Walesby,  for  the  defendant  Law. 

[Attoraies — F>Crowdy  for  the  plainti£^  and  F.  Qrakam  fbr  the 
trates;  Badcock  for  the  conitable.] 


In  the  ensuing  term^  Ludlow,  Serjt.^  applied  to  the  Ciourt 
of  Queen's  Bench  for  a  new  trials  on  the  ground  that  the 
facts  before  stated  were  a  good  defence  for  the  magistrates. 
The  Court  granted  a  rule  to  shew  cause. 


WORCESTER  ASSIZES. 


{Oroum  Side,) 


BEFORE    MR.  BARON    ALDER80N. 


If  one  of  the 
Grand  Juron 
be  a  Quaker, 
the  indictments 
should  com- 
mence, **  The 
Jurors  for  our 
Lady  the  Queen 
upon  their  oath 
and  affirmation 
present,"  &c. 


vJN  the  Grand  Jury  being  called^  one  of  them^  Josiah 
Eling^  Esq.^  (who  was  stated  to  be  one  of  the  Society  of 
Friends)^  made  his  afl&rmation  (a). 

Alderson^  B.,  directed  that  all  the  indictments  should 
commence  ^^The  jurors  for  our  Lady  the  Queen^  upon 
their  oath  and  afl&rmation^  present  that  &c.'^ 


(a)  By  the  stat.  3  &  4  Will.  4, 
c.  49,  s.  1,  it  is  enacted,  "  That 
every  person  of  the  persuasion  of 
the  people  called  Quakers,  and 
every  Moravian,  he  permitted  to 
make  his  or  her  solemn  affirmation 
or  declaration  instead  of  taking  an 
oath  in  all  places  and  for  all  pur- 


potes  whatsoever  where  an  oath  is 
or  shall  he  required,  either  hy  the 
common  law  or  hy  any  act  of  Pta^ 
liament  already  made  or  hereafter 
to  he  made,  which  said  aflirmatioQ 
or  declaration  shall  be  of  the  fame 
force  and  effect  as  if  he  or  she  had 
taken  an  oath  in  the  usual  form." 
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1839. 
Reoina  v.  Sanders. 

Indictments  on  the  stat.  7  &  s  Geo.  4,  c.  29,  s.  15,  a  shop  to  be 

and  1  Vict.  90  {a),  for  breaking  into  the  shop  of  William  7  &  8Geo.4, 
Bamsdell  and  stealing  coals  therein.  vict  90^(ifto 

breaking  into 
shops),  must  be 

It  appeared  that  the  prosecutor  sold  coal^  and  was  also  a  shop  for  the 

a  blacksmith^  and  that  the  place  firom  which  the  coal  was  ^l  I  iSm  *' 

stolen  was  a  shop^  to  which  persons  went  who  bought  it,  it  '^**'Jf****L'^*" 
being  a  room  beyond  the  prosecutor's  blacksmith's  shop. 

Alderson,  B. — ^To  come  within  the  provisions  of  these 
acts  of  Parliament  the  place  must  be  more  than  a  mere 
workshop,  it  must  be  a  shop  for  the  sale  of  articles;  a 
workshop,  such  as  a  carpenter's  shop  or  a  blacksmith's 
shop,  would  not,  I  think,  be  within  the  Acts. 

Verdict — Guilty. 


JV.  J.  Alexander,  for  the  prosecution. 

[Attorney — Robeson,'] 


(a)  By  which  it  is  enacted,  <*that 
if  any  person  shall  break  and  enter 
any  shop,  warehouse,  or  counting- 
house,  and  steal  any  chattel,  money, 
or  valuable  security,"  every  such 
offender  is  liable  to  be  transported 
for  life  &c.    But  now,  by  the  stat 


1  Vict  c.  90,  the  punishment  is 
reduced  to  transportation  for  any 
term  not  exceeding  fifteen  years,  or 
less  than  ten  years,  or  imprison- 
ment not  exceeding  three  years,  to 
which  hard  labour  and  solitary 
confinement  may  be  added. 


Reoina  v.  Leddinoton. 


T 


HE  indictment  charged  that  Ann  Burton  murdered  A  person  cannot 
herself  by  poisoning  herself  with  arsenic,  and  that  the  citing*ano*ther* 
prisoner  did  feloniously  incite  and  procure  the  said  Ann  ^,i7°JSj{|o'"  h 
Burton  the  said  felony  and  murder  to  do  and  commit.  ^^^^^  ^^^  <»™- 

mit  the  suiddev 
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1839. 


Reoina 

V. 

Ledoington. 


Alderson^  B. — (To  the  jury.) — You  have  no  authority 
to  inquire  into  this  charge ;  this  is  a  case  of  suicide,  and 
the  prisoner  is  charged  with  inciting  it;  that  is  a  case  that 
by  law  we  cannot  try.    The  prisoner  must  be  acquitted  (a). 

Verdict — ^Not  guilty. 
DomviUe  and  Huddleston,  for  the  prosecution. 
W.  H.  Cooke f  for  the  prisoner. 

[Attornies — Daniel^  and  RogenJ] 


{a)  In  the  case  of  Rex  v.  Russell^ 
M.  C.  C.  356,  it  was  held  hy  the 
fifteen  Judges,  that  an  accessary 
before  the  fact  to  the  crime  of  self- 
murder  was  not  triable  at  common 
law,  because  the  principal  could  not 
be  tried,  and  that  he  is  not  now 
triable  for  a  substantive  felony 
under  the  stat.  7  Geo.  4,  c.  64,  s.  9» 
as  that  statute  was  to  be  considered 
as  extending  to  those  persons  only 
who,  before  the  statute,  were  liable 


either  with  or  after  the  principal, 
and  not  to  make  those  liable  who 
before  could  never  have  been  tried. 
And  it  was  also  held,  that  if  a  wo- 
man takes  poison  with  intent  to  pro- 
cure a  miscarriage,  and  dies  of  it, 
she  is  guilty  of  sel^murder,  whether 
she  was  quick  with  child  or  not,  and 
that  the  person  who  furnished  her 
with  the  poison  for  that  purpose  will, 
if  absent  when  she  took  it,  be  an 
accessary  before  the  fact  only. 


STAFFORD   ASSIZES. 


BEFORE    MR.  BARON    ALDERSON. 


Reoina  V,  Oroill. 


JjIGAMY. — ^The   prisoner   was   indicted  for   marrying 
Ellen  Nagle^  his  former  wife  Ann  Orgill  being  alive. 


In  Ireland  the 
marriage  of  two 
Roman  Catho- 
lics by  a  Roman 

Catholic  priest  is  good ;  and  if  a  person  at  the  time  of  such  marriage  declares  himself  to  be  a 
Roman  Catholic,  and  the  woman  be  a  Roman  Catholic,  this  is  a  good  marriage  as  against  him; 
and  if  he  be  afterwards  tried  for  bigamy  on  this  marriage,  (he  having  been  before  married  to 
another  wife  who  was  still  alive),  he  will  not  be  allowed  to  set  up  his  supposed  Protestantism 
as  a  defence  to  the  charge. 

To  prove  such  a  marriage,  evidence  was  given  that  the  Rev.  W.  O'S.  (who  officiated)  lieted  as 
a  Roman  Catholic  priest,  and  that  the  marriage  (as  was  usual)  took  place  at  his  house,  and  he 
asked  the  parties  if  they  were  Roman  Catholics,  and  that  they  said  they  were  so ;  that  part  of 
the  ceremony  was  in  English  and  part  in  Latin,  and  that  having  asked  the  man  if  he  wotild  take 
the  woman  as  his  wife,  and  the  woman  if  she  would  take  the  man  as  her  husband,  and  cifdi 
hafing  answered  in  the  affirmative,  he  pronounced  them  married : — Htld^  sufficient. 
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It  wa»  0]^Mied  by  Carrii^iton,  for  thie  prose^nlioAj  that 
the  first  marriage  took  place  at  Burton^oorTrent  on*  the 
27th  oi  Jidy^  1827^  aad  the  second  at  the  house  of  the 
Bev.  W.  OSullivaa,  a  Roman  Catholic  priest  at  Cork; 
EUea  Nagle  being  a  Boman  Catholic^  and  the  prisoner^  in 
answer  to  a  question  put  by  the  priest  immediately  bef<»re 
the  second  marriage,  stating  that  he  was  a  Catholic  also* 
He  submitted  that  a  marriage  of  two  Catholics  in.  Ireland 
by  a  Roman  Catholic  priest  was  a  valid  marriage,  and  that 
if  the  prisoner  declared  himsetf  toi  be  a  Roman  Catholic  he 
could  not  be  permitted  now  to  say  that  he  was  uQt.  ^e 
cited  the  cases  of  Rex  v.  Hanley  (a);  aiid  Pv^  Brommflt  L^ 
Ecclesiastical  X<aw  (i). 


8J 


193«. 


(a)  CiM  C«miigt(N»'8Suppw254. 
In  1^  ca9ey  whick  was  tried  at 
the  Epnis  Assizes,  1815,  before  the 
Lord  Chief  Baron  0' Grady,  for 
higamy,  in  1806,,  the  prisoner  was 
married  l^  a  Catholic  priest  to  his 
first  wife  who  was  an  Irish  Catholic, 
the  prisoner  slating  that  he  was  a 
CatkoUe,  In  1815,  he  married  his 
second  wife;  he  tbea  passing  fi)r  a 
Protestant.  This  marriage  was 
celebrated  by  a  clergyman  of  the 
£stablished  Chmtih.  The  prisoner's 
counsel  contended,  that  as  the  pri- 
soner was  in  &ct  a  Protestant  sA 
the  time  of  the  first  marriage,  it  was 
void,  as  every  marriage  of  a  Catho- 
lic and  a  Protestant  by  a  Catholic 
priest  would  be,  and  witnesses  were 
tailed  to  shew  that  up  to  the  time 
of  the  first  marriage  the  prisoner 
always  went  to  church  and  was 
considered  a  PrMestant.  The  Lord 
Chief  Baron  said  that  the  law  waa 
correctly  stated  by  the  prisoner  s 
counsel,  and  left  k  to  the  jury  to 
say  whether  they  did  not  consider 
the  prisoner  to  be  a  Catholic  at  the 
time  of  the  first  marriage.     The 

VOL.  IX.  O 


JMi^fi)iind  that  hjs  was  so^  andooi^ 
yictedhim*  Rcxn,  Ifanlejf,  (MS.J^ 
1815. 

(d)  "In  cases  of  marriage  by 
license  in  Ireland^  sccusity  must  be. 
given  that  there  is  not  any  impedi-. 
ment  or  suit  depending;  that  the 
consent  of  parents  or  guardians 
( when  required)  has  been  obtained  ;• 
a&d  thai  the  mi^rriage  shirfL  be  uk 
the  parish  church  or  chapel  where 
one  of  the  parties  dwells,  between 
the  hours  of  eight  and  twelve  in  the 
fmreBooa.  Two  persona  muafe  swear 
to  the  consent,  aa4  one  of  the  par- 
ties that  there  is  no  impediment. 
The  parishes  of  their  abode  must 
be  mentioned  in  the  license,  and 
ministers  marrying  without  banns 
or  license,  or  at  improper  hours, 
may  be  deprived  if  beneficed,  or 
degraded  if  not.  Fn  Ireland  none 
of  these  requisites  are  essential  tQ 
the  va^ty  of  the  marriage  ezoepi 
that  it  should  be  celebrated  by  a 
person  in  holy  orders.  But  if  a 
marriage  be  celebrated  in  Ireland 
by  a  person  not  in  holy  orders,  it  is 
void.    Browne's  Irish  £cc.  Law, 

N.  P. 


OroiLl. 
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Ig39,  Alderson,  B. — ^If  at  the  time  of  the  second  maiiiage 

^ — "^ — '      the  prisoner  declared  himself  to  be  a  Roman  Catholic,  it  is 
V.  a  good  marriage  as  against  him.     The  law  on  this  subject 

was  much  considered  by  the  Privy  Council  in  the  case  of 
Smft  V.  Sivift.  If  the  prisoner  at  the  time  of  his  mar- 
riage held  himself  out  to  be  a  Roman  Catholic^  I  am 
decidedly  of  opinion  that  he  cannot  now  set  up  his  protes- 
tation as  a  defence  to  this  chai^. 

The  first  marriage  at  Burton-upon-Trent  was  proved  by 
the  production  of  the  original  parish  register^  and  the  evi- 
dence of  the  parish  clerk  who  was  present  at  it.  To  prove 
the  second  marriage  Ellen  Nagle  was  called :  she  stated 
that  the  Rev.  W.  O^SuUivan  acted  as  a  Roman  Catholic 
priest^  and  that  the  marriage  took  place  at  his  house,  as 
was  usual  with  the  marriages  of  Roman  Catholics  in  Ire- 
land. She  stated  that  before  the  commencement  of  the 
marriage-service  Mr.  O'Sullivan  asked  the  prisoner  if  he 
was  a  Roman  Catholic,  and  that  he  said  that  he  was  so. 
She  also  stated  that  a  part  of  the  ceremony  was  in  Latin 
and  the  remainder  in  English,  and  that  the  priest  having 
asked  the  prisoner  if  he  would  take  the  witness  as  his  wife, 
and  having  asked  the  witness  if  she  would  take  the  pri- 
soner for  her  husband,  and  each  having  answered  in  the 
affirmative  he  pronounced  them  married. 

Evidence  was  also  given  that  the  first  wife  was  alive, 
and  that  the  prisoner  was  apprehended  in  the  county  of 
Stafford. 

Alderson,  B.,  (in  summing  up),  told  the  jury,  that  if 
they  believed  the  evidence  of  Ellen  Nagle  the  marriage  in 
Ireland  was  sufficiently  proved,  and  that  there  was  no 
doubt  as  to  the  other  parts  of  the  case. 

Verdict — Guilty. 

266.   (Dr.  Browne  was  Professor  of     Dublin,  and  a  member  of  the 
Civil  Law  in    the  University  of     Parliament). 
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Godson  and  Carrington,  for  the  prosecution.  i^g^ 

Price,  for  the  prisoner. 

[Attorniet — Smith,  and  FlewkerJ] 


BEFORE    MR.   JUSTICE    WILLIAMS. 


Ra] 


Reoina  V.  OwEN^  Ellis^  and  Thomas. 


lPE. — ^The  1st  count  of  the  indictment  charged  the  Three  peraom 
prisoner  Owen  with  having  ravished  Christina  the  wife  of  for  a  rape,  and 
Robert  Collins^  and  the  other  prisoners  with  having  aided  aicted*<br\he 
him  in  so  doing;  in  the  2nd  count  the  prisoner  Thomas  murder  of  the 
was  chained  as  principal^  and  the  other  two  prisoners  as  to  be  ravished, 
aiders ;  and  in  the  3rd  count  the  prisoner  Ellis  was  charged  on  ^e  indict- 
as  the  principal,  and  the  other  two  as  aiders.  ment  for  the 

*  *     '  rape,  the  counsel 

for  the  pro- 

As  soon  as  the  jury  were  sworn,  LudloWy  Serjt.,  for  the  to  have  one  of 
prosecution,  asked  that  the  prisoner  Owen  should  be  ^qJSttedC*ihat 
acquitted  before  the  case  was  gone  into,  as  he  proposed  Jf  ™'S*»^  ^ 

him  as  a  wit- 

to  examine  Owen  as  a  witness  against  the  other  prisoners,    ness  against  the 

others.    This 
was  opposed  by 

Godson,  E.  Yardley,  and  Beadon,  for  the  respective  pri-  ^^.^u^u^" 
soners,  objected  that  the  prisoner  Owen  ought  not  to  be  ^eui,  that  in 

cases  of  this 

made  a  witness  after  the  grand  jury  had  returned  a  true  kind  the  Court 
bill  against  him.  '^"'  '^  '^  f*!! 

*****  »•£,'"'■"*'  *******  no  cause  to  the 

contrary,  in- 
tnut  it  to  the  discretion  of  the  counsel  for  the  prosecution  to  determine  whether  he  will  have  a 
prisoner  acquitted  before  the  trial  commences  to  enable  him  to  call  such  prisoner  as  a  witness 
against  the  other  prisoners. 

On  the  trial  of  the  indictment  for  the  rape,  it  was  proposed  to  put  in  the  depositions  of  each 
of  the  prisoners  taken  on  oath  at  the  inquest  held  on  the  party  alleged  to  have  been  ravished. 
It  appeared  that  each  of  the  prisoners  was  in  custody  at  the  inquest ;  that  no  inducement  to 
confess  was  held  out,  and  that  each  was  asked  if  he  wished  to  make  a  statement,  and  said  that 
he  did.  The  Judge  received  the  statements  in  evidence,  but  said  he  would  reserve  the  point  if 
it  should  become  necessary. 

The  prisoners  being  acquitted  of  the  rape,  the  counsel  for  the  prosecution  moved  to  put  off 
the  trial  for  the  murder  till  it  could  be  ascertained  whether  the  Crown  would  pardon  a  person 
convicted  of  bigamy,  to  whom  it  was  alleged  that  one  of  the  prisoners  had  made  an  important 
■utemenL    Tt^  Judge  postponed  the  triid,  «nd  would  not  admit  the  prisoncn  to  bail 

02 
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1839.  Williams,  J. — ^I  have  yery  Uttk  doubt  in  tkk  matter; 

but  as  this  is  a  case  of  importance^  I  will  confer  with  my 
brother  Alderson  on  the  point. 

His  Lordship  having  conferred  with  Alderson^  B.,  said, 
"  I  had  little  doubt  as  to  the  course  I  ought  to  take,  and 
my  learned  brother  entirely  agrees  with  me  that  this  is  a 
matter  very  much  of  ordinary  occurrence.  In  cases  of  this 
kind  the  Court,  if  it  sees  no  cause  to  the  contrary,  is  in 
the  habit  of  relying  on  the  discretion  of  the  learned  coun- 
sel who  conduct  the  prosecution.  I  shall  therefore,  in  this 
case,  intrust  it  to  the  discretion  of  the  learned  serjeant  to 
determine  whether  he  will  have  the  prisoner  Owen  acquit^ 
ted  before  the  case  is  gone  into  or  not.  I  think  it  almost 
of  course." 

It  was  opened  by  Ludlow^  Serjt.,  that  Mrs.  Cdlins  had 
taken  her  passage  from  Preston  Brook  to  London  on  board 
one  of  Messrs.  Pickford's  fly-boats,  of  which  the  prisoner 
Owen  was  the  captain,  and  the  other  two  prisoners  the 
hands :  and  the  learned  Serjeant  opened  a  great  deal  of 
evidence,  from  which  it  was  sought  to  be  inferred  that 
Mrs.  Collins  had  been  ravished  by  the  prisoners  while  she 
was  on  board  the  fly-boat,  and  had  afterwards  been 
drowned  by  them  in  the  canal  at  a  place  near  Fazeley. 
At  the  conclusion  of  his  opening  Ludlow,  Seijt.,  asked 
the  prisoner  Owen  whether,  if  he  were  then  acquitted^  he 
was  willing  to  give  evidence. 

The  prisoner  Owen  said  that  he  was  not,  and  the  trial 
proceeded  as  against  him  as  well  as  the  other  prisoners. 

On  the  part  of  the  prosecution  Mr.  Fowke,  the  coroner, 
who  held  the  inquest  on  the  body  of  Mrs.  Collins^  wa« 
called.  He  said,  ^^  At  the  inquest  the  prisoner  Owen  made 
four  statements ;  he  had  been  sworn  before  he  made  each 
statement.    Each  of  the  statements  was  taken  down  ift 
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writing  by  me^  and  signed  by  hixn.  Tht  {into&er  23Iis  1939^ 
made  and  signed  a  statement^  and  so  did  the  prisoner 
Thomas;  they  were  swom  before  the  statements  were 
made.  No  inducement  of  any  kind  was  held  out  to  either 
of  the  prisoners  to  make  any  statement,  neither  thifeeit 
nor  promise;  they  were  all  three  brought  before  me  in 
custody/' 

Ludlow,  Seijt.^  proposed  to  giro  these  statements  in 
•ridence. 

Crodson. — I  submit  that  they  are  not  receiYable  as  they 
wtere  on  olith. 

Williams^  J.---I  will  reserve  the  point  if  k  should 
become  necessary. 

Oodmrn.-^!  beliere  that  the  cases  have  gone  to  this^  thaift 
where  the  Covoner  has  examined  witnesses  who  hmre  come 
Toluntarilyi  their  depositions  have  been  afberwards  read« 
These  persons  were  in  custody ;  and  in  the  case  of  a  person 
named  Wheeley^  who  was  tried  at  Worcester  on  a  charge 
of  having  poisoned  his  wife,  Mr.  Baron  Alderson  icgcoted 
the  deposition  of  the  prisoner,  which  had  been  taken  at  the 
inquest,  because  it  was  on  oath,  and  taken  while  he  was  in 
custody. 

Williams,  J. — I  know  that  my  brother  Alderson  did  so; 
but  I  also  know,  thai  since  that  ihesre  has  been  a  redaction 
in  opinion,  (if  I  may  be  allowed  the  expressmi) ;  I  shall 
therefore  receive  the  evidence  and  reserve  the  point  if  it 
should  beooose  necessary. 

Mr.  Fowke  recalled. — "  I  asked  Owen  if  he  was  desifovs 
of  giving  his  evidence,  and  he  said,  yes :  he  was  swom  and 
gave  evidence.  I  asked  each  of  the  other  prisoners  if  he 
wished  to  give  evidenoe,  and  each  said  that  he  HA" 
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1839.  ^®  statements  were  read. 

Reoina 

V.  At  the  conclusion  of  the  evidence  for  the  prosecationi 

Williams,  3.,  being  of  opinion  that  there  was  no  sufficient 
evidence  to  call  on  the  prisoners  for  their  defence,  directed 
an  acquittal. 

Verdict— Not  Guaty. 


Owen. 


There  was  another  indictment  which  charged  the  pri- 
soners with  the  murder  of  Mrs.  Collins,  by  drowning  her. 

Ludlow,  Serjt.,  applied  to  have  the  trial  of  this  indict- 
ment postponed  till  the  next  assizes,  on  the  ground 
that  the  prisoner  Owen  had,  while  in  prison,  made  an  im- 
portant statement  to  a  person  named  Orgill,  who  was  at 
present  incompetent  to  be  examined  as  a  witness,  as  he  had 
been  convicted  of  bigamy.  And  he  made  this  application 
that  it  might  be  ascertained  whether  her  Majesty  would 
pardon  Orgill,  that  he  might  become  a  witness  against 
Owen. 

Godson,  E.  Yardley,  and  Beadon,  for  the  prisoners, 
objected  to  the  postponement  of  the  trial. 

Williams,  J. — I  think  that,  imder  all  the  dream- 
stances,  I  ought  to  postpone  the  trial. 

Godson. — I  hope  that,  if  your  Lordship  postpones  the 
trial,  the  prisoners  may  be  admitted  to  bail. 

Williams,  J. — In  a  case  of  this  kind,  they  must  re- 
main in  custody  till  the  next  assizes;  I  cannot  admit  them 
to  bail  (a). 

The  prisoners  were  remanded. 

(a)  See  the  caie  Rex  v.  Chapman^  ante,  Yd.  8,  p.  558. 
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LudUnOy  Serjt.,  and  F.  F.  Lee^  for  the  prosecution.  i839. 

Godson,  for  the  prisoner  Owen. 

E.  Yardley,  for  the  prisoner  Thomas. 

Beadon,  for  the  prisoner  Ellis. 

[Attornies— isomer,  and  PoMiiMifi.] 


SHROPSHIRE  ASSIZES. 


{avU  Side.) 

BEFORE  MR.  JUSTICE  WILLIAMS. 


Dayies  V.  Dayies. 


Ai 


.SSUMPSIT. — ^The  first  count  of  the  declaration  was  a.  and  his  wife 
on  a  promissory  note  made  by  the  defendant  for  80/.  {^dgedin^hc 
payable  to  the  plaintiff  or  his  order  on  demand^  with  J**"^**^?!*^* 
interest  at  4  per  cent.    There  were  also  counts  for  work  and  both  a.  and 
and  labour  by  the  plaintiff  and  his  wife^  as  servants  of  the  b.  in  carrying 
defendant^  and  for  money  lent,  and  on  an  account  stated.     ^^  brought  an*^ 

Fleas  —  first,  as  to  all  but  the  promissory  note,  non  action  for  the 

,  services,  to 

assumpsit ;  second,  to  the  whole  declaration  a  plea  of  pay-  which  b. 
ment ;  and  third,  to  the  whole  declaration  a  plea  of  set-off  off  for  board' 
for  board  and  lodging  of  the  plaintiff  and  his  wife.  SwJ^hat*^ "" 

neither  the 
_  "I   "I        #Ti  »i.        »     «     .,       /.       ^-1  1   •    j»«»  services  on  the 

It  was  opened  by  Talfourd,  Serjt.,  for  the  plaintm. —  one  hand,  nor 
That  the  plaintiff  and  defendant  were  brothers,  and  that  }odJi^"on*Sfe 
the  promissory  note  was  given  by  the  defendant  to  the  oj^«'»  ^ouid  be 
plaintiff  for  the  balance  of  his  share  of  the  effects  of  their  unless  the  ]wj 
mother,  to  which  the  plaintiff  was  entitled  on  her  death ;  that  the  parties 

came  together 
on  the  terms 

that  they  were  to  pay  and  to  be  paid ;  but,  that  if  that  were  not  so,  no  ex  post  facto  duurgc  could 

be  made  on  either  side. 
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1859.  and  that,  with  resTpect  to  the  charge  for  semces,  it  would 
be  shewn  that  the  plaintiff  had  lived  with  the  defendant  at 
his  house,  which  was  a  public-house,  at  Sneds  Hill,  from 
the  22nd  of  May,  1887,  tQl  the  4th  of  October  in  Oiat 
year,  and  assisted  in  the  business ;  and  that  the  plaintiff 
then  married,  and  fix)m  that  time  t31  the  4th  of  November 
the  plaintiff  and  his  wife  both  Uved  l^ere,  and  both  of  them 
assisted  in  the  business  and  in  the  housekeeping.  Against 
this  item  the  defendant  made  a  claim,  by  his  set-off,  for 
their  board  and  lodging. 

Williams,  J. — Neither  the  services  on  the  one  hand, 
nor  the  board  and  lodging  on  the  other,  can  be  charged 
for,  unless  the  jury  are  satisfied  that  there  was  a  contract, 
express  or  implied.  That  is,  that  the  parties  came  there 
on  the  terms  that  they  were  to  pay  and  to  be  paid ;  but  if 
that  was  not  so,  there  can  be  no  ex  post  facto  charge  made 
on  either  side. 

Hie  item  for  services  was  abandon^  on  the  one  ^de,)BQid 
the  item  for 'board  and  lodging  on  die  othet ;  and  tlie 
proceeded  on  the  plea  of  pajrment. 

Verdict  for  the  defendHnt. 

Talfourd,  Serjt.,  and  Carrtiijittm,  fot  the  jltiiatiS. 
R.  V.  Bichards  and  Whateleyij  for  the  defendant. 

lAnatnieB—Waiiinffton,  and  SktiOey  ^  Ifemte.^ 


In  the  ensuing  term,  Talfimni,  Serjt.,  flfppEefl  to  Hbe 
Court  of  Exchequer  for  a  new  trial,  on  tiffidavitft,  and  the 
'Court  granted  a  rule,  which  Was  afterwaords  made  al)sehite 
on  payment  of  costs. 
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HEREFORD  ASSIZES. 


BEFORE  MR.  BARON  ALDER80N. 


Regina  v.  Morris. 
Secreting  a  Wai.    The  indicstment  ms  in  the  fol-  ^J^'f*  ^*t'» 

an  indictmeDt 
lofwing  form  :  under  the  BUt. 

7  &  8  Geo.  4, 
c  29,  •.  22,  for 

"  HerrfowWiire,  ^  ''lie  Jurow  for  Our  Liiijr  the  Queen,  ^^i'°|^' 
to  Wit.         /upon  Aeir  oath  present,  that   John  win  for  any 

^,       .,  i»««  a  fraudulent  pur- 

MoiTU^  late  of  so.,  on  «c.,  at  eco,,  a  certain  will,  the  same  pote,  the  pur- 
being  a  testamentary  instniment  of  one  Mary  Baslterville,  S^tedUn  the 
then  and  there  being  foimd,  unlawfully  did  take,  steal,  *** ff  ^*f  ndant 
and  carry  away,  against  the  form  of  the  statute'^  &c.  concealed  a  wiu, 

^-.rwn  1  "I      -r       -^r  a  a  *°^  *^*  moneV 

Second 'ooant—''ljMt  the  said  J.  M.  on  &c.,  at  kc.,  which  ought,  by 
a  certain  other  will,  tihe  same  beiag  a  testamentary  instnn-  ^ne^to  Al^and^ 
ment  of  tiie  said  Mary  BaskenriUe,  after  tlie  death  of  the  ^-'f'^t  ""1^^^ 

•^  paid  the  debts 

said  Mary  Baskerville,  [then  and  there  being  found,  of  the  husband 
unlawfully  and  for  a  fraudulent  purpose  did  conceal],  kintowhom\e 
against  the  form  of  the  (rtatnte"  &c.  Third  couiit.— The  ™  to^*be'a 
like,  omitting  the  words  between  f    1  aiid  inserting  the  fraudulent  pur- 

^  ^  *•     ■"  V^  poie  within  the 

words  '  unlawfully  and  for  a  fraudulent  purpose  did  de-  stat  7  &  8  Geo. 

Stroy.'  4,0.29...  21. 

It  was  opened  by  C.  Phillips,  for  the  prosecution,  that 
Mrs.  Baskereille  had  died  in  the  year  1835,  haying  made 
her  will,  by  which  she  left  a  sum  of  money  to  a  person 
named  Apperley — ^the  interest  of  other  money  to  her  (Mrs. 
B.'s)  sister,  Mrs.  Rowland,  and  after  her  decease  the  prin- 
cipal to  be  lUrided  aaiong  Elisha  Cooper's  clnldren — and 
that  this  will  was  given  by  Mrs.  Baskerville  to  a  nurse, 
who  gave  it  to  Mr.  Rowland,  the  husband  of  Mrs.  Row- 
land, who  put  it  on  a  desk,  from  which  it  was  taken  away 


90 


CASES  ON  THE 


1839. 


by  the  defendant ;  and  that,  after  this^  administration  was 
taken  out  by  Mrs.  Rowland  as  sole  next  of  kin  of  Mrs. 
Baskerville,  and  that  the  defendant,  who  was  the  assignee 
of  Mr.  Rowland,  for  the  benefit  of  creditors,  paid  away 
the  property  in  making  a  dividend  on  Mr.  Rowland's 
debts. 


Alderson,  B. — The  words  of  the  Ax^t  of  Parliament  are, 
''  for  any  firaudulent  purpose  destroy  or  conceal  any  will, 
codicil,  or  other  testamentary  instrument.''  The  purpose 
ought,  I  think,  to  be  stated  in  the  indictment,  which  here 
it  is  not  (a).  But  I  think  also  that  if  the  defendant  con- 
cealed this  will,  and  took  the  money  which  ought  to  ha;ve 
gone  to  Mrs.  Apperley  and  Elisha  Cooper's  children,  to 
pay  Mr.  Rowland's  debts,  that  would  be  a  firaudulent  pur* 
pose  within  the  act  of  Parliament. 


On  the  part  of  the  prosecution  evidence  was  given  with 
a  view  of  shewing  that  the  defendant  took  away  the  will; 
but  the  case  ultimately  turned  on  the  credit  the  jury  gave 
to  some  of  the  most  important  parts  of  the  evidence. 

Verdict — Not  guilty. 

C  Phillips  and  F,  F.  Lee  for  the  prosecution. 

Talfourd,  Serjt.,  and  Greaves  for  the  defendant. 

[Attornies — Jenningt  ^  Tumert  and  BodenhamJ] 


(a)  It  is  worthy  of  consideratioi] 
whether  thifl  ohjection  would  he 
aided  after  verdict  under  the  stat 
7  Geo.  4,  c.  64,  g.  21,  hy  which  it 
is  enacted,  "  that  where  the  offence 
charged  has  heen  created  hy  any 
statute,  or  suhjected  to  a  greater 
degree  of  punishment  hy  any  sta- 
tute, or  excluded  the  henefit  of 
clergy  hy  any  statute,  the  indict- 
ment or  information  shall,  after 
verdict f  be  held  sufficient  to  warrant 


the  punishment  prescribed  by  the 
statute  if  it  describe  the  offenct  in 
the  words  cf  the  ttatuU.'*  If  it  be 
within  this  statute,  the  objectioD 
seems  to  be  only  available  on  de- 
murrer. See  on  this  point  the 
cases  of  Bex  v.  Harris,  ante,  Vol.  7, 
p.  429;  the  case  of  Regma  v. 
Casper  J  post;  and  the  case  of  Mar» 
tin  v.  Regina,  in  Error,  3  N.  &  P. 
472. 
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Regina  v.  Vincent,  Edwards,  Drinkwater  and 

TOWNSEND.  ^^,  2«rf 

±  HE  first  count  of  the  indictment  stated  that  the  defend-  Any  meeting 
ants,  being  seditious  and  evil-disposed  persons,  intending  ^der  such 
to  disturb  the  public  peace  and  to  excite  discontent  and  <^»';c""«t»nc«« 

*  *  M,  according 

disaffection,  and  to  excite  her  MajestVs  subjects  to  hatred  <<>  ^^^  opinion 

-  -    -  ,  .        .  «    ^  .      <^^  rational  and 

and  contempt  of  the  government  and  constitution  of  this  firm  men,  are 
realm,  heretofore,  to  wit,  on  &c.,  at  &c.,  did  conspire  &c.,  duce^dl^J^r'to 
together  with  divers  other  persons  unknown,  "  unlawfully,  the  tranquiiuty 
maliciously,  and  seditiously  to  meet  and  assemble  them-  the  neighbour- 
selves  together,  and  to  cause  and  procure  a  great  number  lawfJi  astem-' 
of  other  persons  unlawfully,  maliciously,  and  seditiously  to  tlewing^thii 
meet  and  assemble  themselves  together  with  the  said  qu««tion,  the 

^  jury  ihould 

H.  v.,  W.  E.,  J.  D.,  &  W.  A.  T.,  and  the  other  conspirators  uke  into  their 
at  N.  aforesaid,  in  the  coimty  aforesaid,  for  the  purpose  of  thrhouTat'' 
exciting  discontent  and  disaffection  in  the  minds  of  the  )T^'^^  ^^  ^* 

®  tiea  met,  and 

li^e  subjects  of  our  said  Lady  the  Queen,  and  for  the  pur-  the  language 

pose  of  moving  and  exciting  the  liege  subjects  of  our  said  periona  astem- 

Lady  the  Queen  to  hatred  and  contempt  of  the  govern-  thwe  who^- 

ment  and  constitution  of  this  reabn  as  by  law  established/'  drM«cd  them, 

"  and  then  con- 

The  second  count  was  similar,  but  stated  as  an  overt  act  >ider  whether 

of  the  conspiracy  that  the  conspirators  assembled  at  New-  men,  haWng  ° 

port  on  the  19th  of  April,  1839,  to  the  number  of  2,000  ll^f  pJoJ"" 

and  more,  in  a  menacing  manner  with  offensive  weapons,  ^^^^^*  ^^ui^ 

and  did  cause  great  terror  and  alarm  to  the  peaceable  and  ground  to  fear  a 

well-disposed  subjects  of  her  Majesty.  p^^.  ^  ^^ 

The  third  count  was  in  the  following  form :  "  And  the  f^*™  T*^  »?* 

°^  be  merely  such 

jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre-  •«  would 
sent  that  the  said  H.  Y.,  W.  E.,  J.  D.,  and  W.  A.  T.,  being  fooUth  or'timid 
such  persons  as  aforesaid  and  unlawfully  and  maliciously  S»'^";;e^uch 

at  would  alarm 
persons  of  reasonable  firmness  and  courage. 
The  calling  of  a  witness,  whose  name  is  on  the  back  of  the  indictment  for  the  other  side,  to 
cross-examine  him,  is  by  no  means  of  course.     It  is  discretionary  even  in  felony,  but  it  is  a  dis- 
cretion always  exercised,  and  it  seems  that  the  same  discretion  may  well  be  exercised  in  mis- 
demeanor. 

If  persons  duly  called  upon  by  the  magistrates  to  serve  as  special  constables  refuse  to  do  tOy  the 
magistrates  ought  to  cause  them  to  be  indicted. 
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1339.  and  seditiously  intending  and  devising  as  aforesaid,  hereto- 
fore^  to  wit  on  &c.,  with  force  of  anns  at  &c.,  unlawfully, 
maliciously,  and  seditiously,  and  in  a  tumultuoua  manner^ 
did  meet  and  assemble  themselves  together  with  divers  other 
ill-disposed  persons  whose  names  are  to  the  jurors  afoarasoM 
unknown,  to  a  large  number,  to  wit,  to  the  mmiber  of  2/Xn^ 
in  a  formidable  and  menacing  manni^,  in  a  oertain  pMk 
and  open  place  near  to  the  dwelling-houses  of  4kwmB  liegs 
subjects  of  our  said  Lady  the  Queen,  inhabiting  therein,  fir 
the  purpose  of  raising  and  exciting  discontent  and  dSitf* 
fection  in  the  minds  of  the  liege  subjects  of  our  said  iMdf 
the  Queen,  and  of  exciting  the  said  subjecta  to  hatved  and 
contempt  of  the  government  and  constitution  of  tUi 
realm  as  by  law  established,  and  of  moving  the  said  sub- 
jects to  unlawful  and  seditious  opposition  and  reaistanee 
to  the  said  government  and  constitution,  and  being  so  met 
and  assembled  together,  for  the  purpose  aforesaid,  did  thm 
and  there  unlawfully  and  tumultuously  continue  together 
with  the  said  other  ill-disposed  persons  in  such  formidaUe 
and  menacing  manner  for  a  long  space  of  time,  to  wit,  to 
the  space  of  four  hours,  and  did  then  a:nd  there  daring  aB 
such  time  by  loud  and  seditious  speeches,  exclainatioiii> 
and  cries,  raise  and  excite  such  discontent  and  disafibction 
as  aforesaid,  and  did  thereby,  then  and  there,  eauae  great 
terror  and  alarm  to  divers  peaceable  and  well<>dispoaed 
subjects  of  our  said  Lady  the  Queen,  in  contempt''  Ib6») 
and  against  the  peace  &c. 

The  4th,  5th,  6th,  7th,  8th,  9th,  and  10th  counts  were 
exactly  similar  to  the  8rd,  except  that  they  each  stated  a 
different  day. 

The  11th  count  was  nearly  similar,  exoq[>t  tiiat  it  atated 
that  the  2,000  persons  were  armed  with  offisnsive  weapons 
in  addition  to  stating  that  they  met  and  assembled  in  a 
formidable  and  menacing  manner. 

The  12th  count  stated,  that  the  defendants,  "  together 
with  divers  other  evil-disposed  persons  to  the  jurors  afore- 
said unknown,  to  a  great  number,  to  wit,  to  the  number  of 
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2^000,  heretofore^  ta  vit^  (m  &o.,  with  force  and  arms^  at 
kC;  imlawfiilly  ajpid  in  a  tnmultuoua  maimer  did  meet  and 
assemble  themselves  together^  ajid  being  so  met  and  as- 
sembled together^  did  then  and  there  unlawfVdly  and  tu- 
multttousljr  continue  together  for  a  long  space  of  time,  to 
wit,  for  the  space  of  four  hours,  near  the  dwelling-houses 
of  divers  liege  subjects  of  our  Lady  the  Queen,  inhabiting 
within  the  said  town,  and  also  in  divers  streets  and  com- 
mon highways,  there  making  loud  exclamations,  cries,  and 
noises,  to  the  great  terror,  annoyance,  and  disturbance  of 
many  of  the  liege  peaceable  and  quiet  subjects  of  our  said 
Lady  the  Queen,  to  the  great  damage''  &c.,  and  against 
the  peace  &c. 

The  13th  count  was  for  a  riot(a)« 


1839. 


Rboina 

V. 
ViNCBNT. 


(«>  Thef<dIowing  is  aa  exkract 
«f  Mr.  Baron  Aldertoma  cliorge  to 
the  Grand  Jiuryi  delivered  at  the 
Monmouth  Summer  ^aaizes,  1839: 

"  There  is  one  ease  in  the  calen- 
dar as  to  which  it  is  desirable  that 
I  should  address  you.  In  that  case 
four  persons  are  charged  with  hav- 
ing '  on  the  19th  of  April,  at  New- 
port, unlawfully  met  with  divers 
other  persons  calling  themselves 
ehartist^  unlawfully  intending  to 
disturb  the  peace  of  this  reahn,  and 
to  excite  discontent,  disaffection, 
and  hatred  to  the  government  and 
constitution  of  the  country.'  This 
ia  a  misdemeaBor  of  a  serious 
nature  if  satisfoctorily  proved,  and 
it  will  be  far  you  to  say  upon  the 
evidence  whether  these  persona 
have  outstepped  the  line  of  their 
duty,  and  instead  of  confining 
themselves  to  the  temperate  and 
proper  representation  of  such  griev- 
ances which  they  either  endure  or 
think  they  endure,  have  constituted 
tiiemselves  into  that  which  in  point 
of  law  is  an  nnkwAil  assembly  of 


the  people.  To  ascertain  what  ii| 
an  unlawful  assembly,  it  is  well 
that  we  should  see  what  our  best 
lawyers  have  laid  down  with  re- 
spect to  unlawful  assemblies.  Mr^ 
Serjeant  Howkina,  one  of  the  bes^ 
authorities  on  this  subject,  [Bk.  U 
c.  28,  s.  9,]  says  that '  any  meeting 
whatsoever  of  great  numbers  of 
people,  with  such  circumstances  of 
terror  as  cannot  but  endanger  the 
public  peace  and  ndae  fears  and 
jealousies  among  the  King's  sub- 
jects, seems  properly  to  be  called 
an  unlawful  assembly,  as  where 
great  numbers  complainiMg  ef  a 
common  grievance  meet  iQgethei 
armed  in  a  warlike  maB»er  bk 
order  to  consult  together  concern- 
ing the  most  proper  means  for  the 
recovery  of  their  interests^  for  no 
one  can  foresee  what  may  be  the 
event  of  such  an  assembly.'  Sain 
Mr.  Hunt's  case,  which  was  tried 
at  York,  and  afterwarda  came  be* 
fore  ihe  Court  of  King's  Bench. 
Mr.  Justice  BayUy  (than  whom 
no  man  was  more  learned  in  the 
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Talfofurdy  Serjt., — ^In  his  opening  cited  the  following  pat- 
sages  from  the  summing  up  of  Mr.  Justice  Baigley  mi 


laws,  or  more  enlightened  in  his 
views)  says,  '  If  the  persons  who 
assemble  together  say,  "  We  will 
have  what  we  want,  whether  it  be 
according  to  law  or  not,"  a  meet- 
ing for  such  a  purpose,  however  it 
may  be  masked,  if  it  be  really  for 
a  purpose  of  that  kind,  is  illegal. 
If  a  meeting,  from  its  general  ap- 
pearance, and  from  all  the  accom- 
pan3ring  circumstances,  is  calcu- 
lated to  excite  terror,  alarm«  and 
consternation,  it  is  generally  cri- 
minal and  unlawful.'  These  are, 
as  I  take  it,  the  clear  principles  of 
law ;  an  unlawful  assembly  differ- 
ing in  this  respect  from  a  riot,  that 
a  riot  must  go  forward  to  the  per- 
petration of  some  act  which  the 
unlawful  assembly  is  calculated  to 
originate  and  inspire.  Something 
must  be  executed  in  a  turbulent 
manner  to  constitute  a  riot ;  but  in 
these  cases  it  must  be  some  enter- 
prise of  a  private  nature,  because  if 
the  enterprise  be  of  a  general  and 
public  nature  it  savours  of  high 
treason,  and  there  is  no  doubt  that 
if  you  find  these  persons  assembled 
together  by  delegates,  dispersed 
from  any  central  jurisdiction  in  this 
kingdom,  and  those  persons,  so 
meeting  together,  in  consequence 
of  a  delegation  from  a  central  body, 
commit  any  act  of  violence  for  the 
purpose  of  carrying  into  effect  any 
general  political  purpose,  they  run 
the  risk  of  being  charged  with  high 
treason,  and  it  is  well  that  they 
should  know  that,  before  they  at- 
tempt the  accomplishment  of  such 
a  purpose ;  but  it  is  far  better  and 
far  more  humane,  far  wiser  and  far 
■lore  politic,  to  stop  these  things  in 


their  early  stages— 4t  is  Cur  better 
that  the  individuals  shovild  be 
stopped  befbre  they  proceed  ts 
outrage  and  violence,  as  a  smiS 
amount  of  punishment,  in  the  firrt 
instance,  will  probaUy  save  a  grest 
amount  of  crime  afterwHrds.  I  an^ 
therefore,  glad  to  see  that  the  ma- 
gistracy of  this  county  have  inter- 
posed in  the  early  stage  of  the  pro* 
ceeding.  You  wfll  investigate  the 
circumstances  under  which  the  as- 
sembly took  place — whether  tiie 
individuab  who  presided  and  were 
present  were  so  by  previous  concert, 
or  by  accidentally  having  met — and 
if  they  met  by  previous  eoneert, 
you  will  inquire  whether  they  hsff 
met  at  unseasonable  hours  of  the 
night — if  they  have  met  under  cir- 
cumstances of  violence  and  danger 
— ^if  they  have  been  armed  with 
offensive  weapons,  or  used  violent 
language — if  they  have  proposed  to 
set  the  different  classes  of  society 
at  variance  the  one  with  the  other, 
and  to  put  to  death  any  part  of  hsr 
Majesty's  subjects ;  if  any,  aD,  or 
most  of  these  things  should  af^pear 
befbre  you,  there  will,  I  think,  be 
little  difficulty  in  saying  that  an 
assembly  of  such  persons,  under 
such  circumstances,  for  such  prn^ 
poses,  and  using  such  language,  is 
a  dangerous  one,  which  cannot  be 
tolerated  in  a  country  governed  by 
laws;  and  it  is  but  doing  to  othen 
as  you  would  that  they  should  do 
unto  you,  to  repress  meetings  of 
that  description;  because,  what 
right  have  any  persons  to  do  that 
which  produces  terror,  inconve- 
nience, and  dismay  among  their 
fellow-subjects  ?    Let  me  not,  how^ 
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the  trial  of  the  case  of  Rex  v.  Hunt  and  Others  at  York  in 
the  year  1820.  "  On  the  subject  of  unlawful  assemblies 
he  would  quote  the  expressions  of  Mr.  Serjt.  Hawkins,  who 
says,  '  any  meeting  whatsoever  of  a  great  number  of  per- 
sons with  such  circumstances  of  terror  as  could  not  but 
endanger  the  public  peace,  and  raise  fears  and  jealousies 
among  the  King's  subjects,  properly  constitutes  an  unlaw- 
ful assembly  /  where,  for  instance,  those  numbers,  having 
some  grievance  to  complain  of,  met  armed  for  the  purpose 
of  discussing  the  best  way  of  ridding  themselves  of  that 
grievance.  This  is  an  unlawful  meeting,  because  under 
such  circumstances  no  one  could  say  what  would  be  the 
result  of  such  a  meeting.'' 

On  the  part  of  the  prosecution,  the  following  evidence 
was  given : — 


1839. 


Mr.  Thomas  Phillips. — I  am  mayor  of  Newport.  In 
consequence  of  information  I  received  on  the  19th  of 
March  last,  I  directed  the  superintendent  of  police  to  go 
to  Pentonville,  to  protect  persons  and  property.    At  eight 


ever,  be  miflundentood.  There  is 
no  doubt  that  the  people  of  this 
country  have  a  perfect  right  to 
meet  for  the  purpose  of  stating  what 
are,  or  even  what  they  consider  to 
be,  their  grievances.  That  right 
they  always  have  had,  and,  I  trust, 
always  will  have ;  but  in  order  to 
transmit  that  right  unimpaired  to 
posterity,  it  is  necessary  that  it 
should  be  regulated  by  law,  and 
restrained  by  reason.  Therefore, 
let  them  meet,  if  they  will,  in  open 
day,  peaceably  and  quietly,  and 
they  would  do  wisely  when  they 
meet  to  do  so  under  the  sanction 
of  those  who  are  the  constituted 
authorities  of  the  country.  To 
meet    under    irresponsible   presi- 


dency, is  a  dangerous  thing ;  never- 
theless, if,  when  they  do  meet  under 
that  irresponsible  presidency,  they 
conduct  themselves  with  peace, 
tranquillity,  and  order,  they  will 
perhaps  lose  their  time,  but  nothing 
else.  They  will  not  put  other  peo- 
ple into  alarm,  terror,  and  con- 
sternation— they  will,  probably,  in 
the  end,  come  to  the  conclusion 
that  they  have  acted  foolishly; 
but  the  constitution  of  this  country 
does  not  (God  be  thanked)  punish 
persons  who,  meaning  to  do  that 
which  is  right  in  a  peaceable  and 
orderly  manner,  are  only  in  error 
in  the  views  which  they  have 
taken  on  some  subject  of  political 
interest" 
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1839.        o'clock  in  the  evenixig  of  the  19th  of  Mardb  X  went  to 
Pentonville^  an  open  place  in  the  town  of  Newport,  about 
«.  100  yards  long  and  15  wide.    It  ia  an  oblong  apace  of 

ground.  I  found  about  300  persons.  A  stage  waa  erected 
against  the  lamp-post,  and  Mr.  Vincent  was  addressiBg 
the  meeting.  My  attention  was  first  called  to  his  deacrip-* 
tion  of  the  system  of  government  under  whicli  we  lived  in 
this  country.  He  described  it  as  a  cannibal  and  atrocioiKi 
system.  He  said  he  could  not  call  it  by  any  other  name^ 
for  it  doomed  men,  wcnnen,  and  children  to  toit  iB  &eto>- 
ries  in  a  state  approaching  to  starvation  and  nakedness^ 
for  the  sake  of  increasing  the  wealth  of  the  aviatocraqr. 
He  then  cited  an  anecdote,  which  he  said,  was  ia  Paley,  of 
a  flock  of  industrious  pigeons,  who  were  employed  in  cd- 
leoting  grain,  and  one  overgorged  pigec^i  fenained  in  a 
comer  doing  nothing  but  devouring  the  produee  of  tbe 
working  pigeons.  The  overgorged  pigeon  called  to  its  aid 
other  pgeons  that  did  no  work,  and  they  drove  away  the 
working  pigeons  bom  the  grain  which  they  had  eoUected, 
allowing  the  working  pigeons,  to  whom  the  grain  bdongedj 
nothing  but  chaff.  He  said,  "  Sudbi  is  the  system  nndef 
which  we  Uve — the  wealthy  classes  devour  the  labour  of 
the  working  classes,  devouring  the  com,  and  leaving  them 
nothing  but  chaff.'^  He  asked  if  such  a  system  shouH 
longer  exist,  and  said  a  home  in  a  cavern  would  be  prefer- 
able to  living  in  such  a  state  as  this.  He  then  referred  to 
the  People's  Charter,  and  to  the  snowball  of  chartism, 
which  was  gradually  increasing  in  size.  He  said  they  had 
got  near  the  top  of  the  hill,  and  he  called  on  the  men  of 
Newport  to  assist  in  getting  the  snowball  to  the  top  of  the 
hill,  and  when  there  they  would  call  on  their  oppre88<NF8  to 
beware,  and  get  out  of  the  way,  or  the  snowball  would  roll 
down  and  crush  them.  He  said  their  fathers  and  grand- 
fathers  had  served  in  the  militia  long  enough.  He  said^ 
'^  K  Lord  John  Russell  were  to  ask  me  to  take  a  musket, 
I  should  say  no;  for  if  I  am  to  fight  at  all,  it  will  be  against 
the  oppressors  of  the  people."   He  said  that  Magna  Charta 


VlNCEIfT. 


OXFORD  CIRCUIT,  2  VICT.  97 

had  been  obtained  by  the  barons  marching  against  King         ^^39^ 
John^  and  asked  why  should  the  people  now  be  less  sue-  ▼ 

cessful  ?     He  said  the  government  contemplated  the  esta-  «. 

blishment  of  a  rural  police^  and  added,  ''  If  any  policeman 
interferes  with  you,  break  his  head/^  He  went  on  to  say 
that,  if  the  people  appealed  to  government,  the  answer 
was,  "  Do  not  we  build  beautiful  prisons  for  you  V* 

On  April  19th  I  had  been  from  home,  and  returned 
about  eight  in  the  evening.  I  saw  groups  of  people  about, 
and  as  it  became  dark  I  heard  shouting,  and  on  looking 
out  I  saw  a  large  crowd.  They  were  shouting  and  cheer- 
ing. Myself  and  the  other  magistrates  published  a  cau- 
tion, which  was  generally  circulated. 

On  the  25th  of  April  there  was  a  meeting.  I  saw  Mr. 
Edwards.  He  had  a  stick,  and  people  followed  him.  He 
halted  them  in  front  of  Mr.  Frost^s  house  for  a  short  time, 
and  then  went  on.  This  was  about  seven  in  the  evening, 
and  about  eight  I  went  out  with  the  late  mayor.  I  heard 
shouts,  and  a  crowd  passed  us.  In  the  front  of  the  crowd 
were  a  great  many  young  lads,  from  12  to  18  years  old ; 
foUowing  them  were  a  number  of  men,  arm  in  arm,  to  the 
amount  of  some  hundreds.  (The  population  of  Newport 
is  about  12,000).  The  mob  was  about  1,000  persons,  and 
the  street  was  crowded  by  spectators  besides.  When  they 
approached  us  they  hooted ;  I  understood  it  to  be  meant 
for  me.  Mr.  Edwards  was  with  them.  They  sang  at 
intervals  the  line  of  Rule  Britannia — "  Britons  never  wiU 
be  slaves.^'  They  came  to  a  stage,  and  Mr.  Edwards  said 
that  Mr.  Vincent  was  not  come,  and  proposed  that  Mr. 
Dickenson  should  take  the  chair.  Mr.  Edwards  said  he 
must  go  and  look  after  his  special  constables,  and  he  said 
to  some  persons,  '^  Each  of  you  must  watch  his  neighbour.'^ 
Mr.  Dickenson  addressed  the  meeting,  and  said  they  had 
heard  a  sermon,  and  been  told  to  fear  God  and  honour  the 
King,  and  that  they  did  fear  God,  but  the  doctrines  of  the 
sermon  advised  honour  to  a  Nero  or  a  Caligula.  (A  sermon 
on  this  text  had  been  preached  at  the  church  on  the  pre- 
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1839.        vious  Sunday).     Mr.  Vincent  came^  and  was  received  with 
^"""v^^      much  shouting.     He  said  the  magistrates  had  branded 
V.  their  meetings  as  illegal^  but  they  were  perfectly  legal. 

He  challenged  the  magistrates  to  apprehend  him,  as  there 
was  nothing  but  a  letter  of  Lord  John  Russell  to  make 
these  meetings  illegal.  He  said  the  magistrates  were 
liars  and  base  insidious  knaves.  He  said,  '^  I  understand 
you  to  mean  that  you  will  have  the  Charter  by  the  con- 
sent of  the  Government  if  it  may  be,  but  that  you  will 
have  it.*'  This  was  responded  to  by  shouts  of  ''Yes.*' 
Mr.  Vincent  compared  the  constitution  to  a  three-legged 
stool — ^the  sovereign  was  a  leg,  whether  useful  or  not  he 
would  not  say ;  the  House  of  Lords  another  leg,  whether 
useful  or  not  he  could  not  say ;  the  House  of  Commons 
was  the  third ;  he  did  not  say  whether  that  was  usefid  or 
not.  He  said  that  on  the  following  Tuesday  he  was  going 
to  the  Convention,  and  should  inform  the  convention  that 
the  men  of  Wales  would  join  the  men  in  other  places  to 
obtain  the  Charter.  He  said  that  the  Convention  must  go 
on,  as  the  people  were  a  wall  behind  them.  They  would 
soon  triumph  over  their  enemies,  and  would  meet  to  pro- 
claim  one  universal  jubilee.  There  was  much  cheering 
during  the  speech.  Mr.  Dickenson  said  that  they  ought 
to  do  honour  to  Mr.  Vincent  by  accompanying  him  next 
day  to  the  packet-station.  Next  day  there  was  a  crowd  at 
about  one  o'clock,  opposite  Mr.  Frosf  s  house.  Mr.  Phil- 
lips, of  Whitson,  who  is  a  county  magistrate,  passed  in 
his  carriage.  He  is  a  magistrate,  and  active  in  getting 
up  the  yeomanry.  The  mob  groaned  at  him.  At  half- 
past  one  the  crowd  moved  to  the  packet-station.  Mr. 
Vincent  addressed  the  crowd  from  a  wall  where  he  was  with 
Mr.  Dickenson  and  Mr.  Townsend.  Mr.  Vincent  said, 
in  reference  to  Mr.  Phillips's  corps  of  yeomanry,  *'  If  they 
interfere  with  you,  throw  them  over  the  bridge.  What 
fists  you  have!  What  legs  you  have!  What  feet  you 
have !  And  your  shoes,  how  thick  they  are, — ^and  what 
nails  are  in  them  !     And  if,  by  chance,  you  should 
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one  of  the  fellows,  what  would  become  of  him  ?"    This         1839. 
speech  was  received  with  cheers  and  laughter.   The  people      *^    ^    " 
were  in  an  excited  state.    Mr.  Vincent  further  said,  "  I  «. 

hear  I  am  to  be  arrested  in  Gloucestershire,  but  they  had 
better  take  care  of  what  they  are  are  about,  for  there  are 
many  good  fellows  there  who  will  stand  by  me  1^'  The 
packet  bell  rang,  and  Mr.  Vincent  went  on  board  the 
packet.  In  my  judgment,  these  meetings  were  calculated 
to  lead  to  a  breach  of  the  peace,  and  to  injury  to  persons 
and  property.     The  meetings  caused  much  alarm. 

Cross-examined. — I  have  not  attended  many  public 
meetings.  I  never  reported  a  speech  in  my  life.  I  heard 
Mr.  Vincent  tell  the  crowd  to  disperse  peaceably,  and  to 
keep  the  peace.  He  may  have  said  this  more  than  once. 
There  was  no  breach  of  the  peace,  to  my  knowledge.  No 
riot  took  place  at  all.  By  excitement,  I  mean  a  state  of 
mind  in  which  they  might  easily  be  induced  to  commit 
▼iolence.  I  have  been  at  a  reform  meeting ;  I  did  not  see 
such  excitement  there.  I  did  not  consider  the  meetings 
calculated  to  alarm  till  the  19th  of  March.  I  did  not 
understand  that  by  telling  each  man  to  watch  his  neigh- 
bour he  meant  they  should  keep  the  peace.  I  did  not  see 
any  people  with  bludgeons,  nor  hear  any  instigation  to 
break  the  laws ;  both  those  things  are  stated  in  the  cau- 
tion. I  there  stated  them  from  the  information  I  received. 
I  received  no  personal  ill-treatment. 

Mr.  Morris  Morris. — I  am  a  master  shoemaker.  I  was  a 
member  of  the  Working  Men's  Association.  AU  the  de- 
fendants were  members  of  it.  Meetings  were  held  and 
speeches  made.  Mr.  Vincent  was  introduced  as  a  member 
of  the  convention  and  a  missionary  from  that  body  to 
agitate  the  people  of  Newport  and  its  vicinity.  I  attended 
one  meeting  at  which  he  was  present.  He  made  a  speech 
that  the  people  were  labouring  under  difficulties  that 
ought  not  to  exist,  and  ought  to  be  removed.  That  they 
paid  half  their  earnings  in  taxes  direct  and  indirect,  for 
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1S39.        which  they  received  no  consideration,  and  by  the  members 
^ — ^-^^      and  other  persons  who  were  present  joining,  they  should 
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V.  obtain  the  people's  charter,  and  have  a  different  sort  of 

government,  and  the  abuses  removed.  He  said  the  Mayor 
of  Newport  was  a  nincompoop.  There  was  a  fund  called 
the  national  rent.  I  paid  what  I  paid  to  the  treasurer, 
Mr.  Townsend.  It  was  no  definite  amount.  That  was 
raised  fcxr  the  members  of  the  Convention.  Mr.  Frost 
was  at  these  meetings.  He  attended  as  the  delegate  of 
Newport  to  the  Convention,  and  at  first  as  a  member  of  the 
association. 

Mr.  Watkins  Richards. — I  am  harbour-master  at  New- 
port. On  the  19th  of  April,  in  the  evening,  I  saw  a 
crowd.  Mr.  Edwards  was  forming  them  in  rank  and  file 
to  the  number  of  from  60  to  100.  Some  of  them  had 
sticks.  They  went  away,  and  returned  to  the  number  of 
700,  including  all  the  defendants.  They  were  hallooing 
and  hissing,  and  the  boys  singing  "  Britons  never  will  be 
slaves.''  Many  had  sticks,  and  some  of  them  had  them 
concealed  under  their  jackets,  and  end  in  their  trousers 
pockets ;  one  had  a  piece  of  wood  seven  feet  long  and  two 
inches  diameter.  I  saw  the  platform,  but  could  not  get 
near,  as  near  1000  persons  were  there.  AU  the  defendants 
were  on  the  platform.  I  heard  Mr.  Vincent  speak.  He 
spoke  of  bastiles,  poor  law  commissioners,  and  destruction 
of  children.  The  meeting  broke  up  between  10  and  11 
o'clock  at  night.  They  came  in  a  body  to  Mr.  Frost's,  and 
there  cheered  and  parted.  I  was  alarmed,  not  for  myself 
personally,  but  I  was  alarmed  for  my  family  and  the  ge> 
nenJ  peace  of  the  town. 

Mr.  Hawkins. — I  am  an  alderman  of  Newport.  On  the 
19th  of  April  I  saw  the  procession  pass  four  or  five  abreast. 
It  was  calculated  to  produce  alarm  and  endanger  the  pub- 
lic peace.  I  had  guns  and  pistols  in  my  shop.  I  removed 
them  to  my  bed-room  for  security. 
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Cross-examined. — ^There  is  a  benefit  society  in  Newport.        ig39^ 
They  walk  two  and  two,  but  not  arm  in  arm;  nor  do 
soldiers. 


Henry  Webber. — ^I  attended  four  or  five  meetings,  and 
saw  the  procession.  They  caused  alarm  to  me.  I  expected 
a  disturbance  in  the  town. 

Cross-examined. — I  heard  hissing  and  hooting  when 
they  passed  my  door.  That  alarmed  me.  There  were  3,000 
persons  in  the  crowd  at  the  time. 

Examined  by  the  learned  Babon. — I  do  not  hold  any 
office  in  the  borough.    I  do  not  know  why  they  hissed  me. 

Mr.  Eraser. — I  am  one  of  the  public  officers  of  the  bank- 
ing company.  On  the  19th  of  April  I  was  at  the  meeting. 
I  heard  Mr.  Vincent  say  that  the  working  classes  were  not 
bound  by  any  laws  enacted  by  a  parliament  in  which  they 
were  not  represented.  He  told  them  they  were  entitled 
to  be  armed.  These  meetings  were  calculated  io  endanger 
the  public  peace. 

Cross-examined. — ^I  have  heard  him  recommend  the 
people  to  be  peaceable.     I  received  no  interruption. 

Mr.  Thomas  Griffin  Phillpotts. — ^I  am  an  attorney,  resid- 
ing at  NewpOTt.  I  was  in  my  office  on  the  19th  of  April. 
At  about  eight  o'clock  in  the  evening  I  heard  cheering.  I 
saw  a  crowd  of  persons,  as  many  as  twenty  had  sticks. 
They  were  walking-sticks,  all  but  one,  and  that  was  short. 
The  persons  were  in  number  several  hundreds.  In  about 
half  an  hour  I  went  to  the  meeting,  and  saw  all  the  de- 
fendants, except  Dickenson.  I  heard  Mr.  Vincent  speak. 
He  said  the  working  class  was  an  industrious  class,  and 
the  upper  classes  were  the  idle  classes,  and  living  upon  the 
industrious.  He  said  a  rising  of  the  people  was  likely  soon 
to  happen ;  that  parties  were  not  bound  to  obey  the  laws 
unless  they  were  represented.  A  great  deal  was  said  about 
the  people's  charter.     Mr.  Vincent  said  a  great  deal  wa* 
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1839.         B^d  about  the  British  soldiers^  and  Mr.  Vincent  said  when 

^^"""^     '      the  time  for  resistance  arrived,  let  the  cry  be,  ''  To  your 

V.  tents,  O  Israel !  and  then  with  one  heart,  one  Toice,  and 
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one  blow,  perish  the  privileged  orders.  Death  to  the  aris- 
tocracy !  Up  with  the  people  and  the  government  they 
have  established.''  The  meeting  was  calculated  to  excite 
alarm.  I  was  not  alarmed.  Mr.  Townsend  interrupted 
Mr.  Vincent,  and  said  they  were  going  to  shoot  Mr.  Vin- 
cent, and  pointed  at  the  direction  from  which  they  were 
going  to  fire.  No  firing  occurred.  Mr.  Edwards  was  mov- 
ing about,  and  said  something  about  his  police. 

Cross-examined. — I  did  not  hear  Mr.  Vincent  say  that  if 
the  meetings  were  illegally  put  down  the  time  of  resist- 
ance is  come.  I  had  a  stick  myself.  I  always  carry  a  good- 
sized  one.  I  had  dined,  and  had  taken  three  or  four 
glasses  of  wine.  The  words,  ''To  your  tents,  O  Israel,'' 
is  from  the  First  Book  of  Kings,  when  the  tribes  revolted. 
I  have  looked  at  the  passage  since,  as  it  struck  me.  Mr. 
Vincent  proposed  that  they  should  treat  the  soldiers  kindly. 

Re-examined. — He  advised  that  they  should  treat  the 
soldiers  as  brothers,  and  he  proposed  three  cheers  for  the 
British  soldiers. 

Mr.  Henry  Williams  deposed  to  seeing  the  defendants  at 
a  meeting  on  the  19th  of  March,  27th  of  March,  18th  of 
April,  and  25th  of  April.  This  witness  also  said — ^I  heard 
Mr.  Vincent  speak  at  one  of  the  meetings.  He  said  the 
charter  was  the  only  remedy,  and  they  must  resort  to 
force  if  they  could  not  get  it  in  any  other  way.  This  was 
received  with  cheers.  I  apprehended  danger  to  life  and 
property. 

Cross-examined. — I  apprehended  danger  as  early  as  the 
first  meeting.  I  attended  the  meetings  for  the  protection 
of  my  property.  I  was  at  my  own  door.  I  live  close  to  the 
meetings.  I  heard  Mr.  Vincent  at  every  meeting  tell  the 
people  to  keep  the  peace.  I  once  heard  the  phrase  that 
their  motto  ought  to  be  ''  Peace,  law,  and  order."    I  have 
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heard  it  urged  on  the  people  not  to  injure  persons  or         \^g^ 
property  in  Newport  or  elsewhere.     I  considered  it  likely 
that  life  and  property  would  be  in  danger  if  the  meeting 
continued. 

Isaiah  Waterloo  Nicholson  Keyes. — I  am  in  the  print- 
ing office  of  the  Merlin  newspaper.  I  attended  the  meet- 
ing of  the  25th  of  March.  I  heard  Mr.  Vincent  address 
the  meeting.  I  made  a  report  for  the  Merlin.  Mr. 
Dickenson  said  that  if  the  Chartists  were  attacked  they 
would  be  justiffed  in  treating  those  who  attacked  them  as 
they  would  treat  a  mad  dog ;  and  at  the  meeting  of  the 
27th  of  March  Mr.  Vincent  said  that  every  hill  and  valley 
should  send  forth  its  army  in  the  event  of  its  being  called 
for  by  the  Convention.  I  believe  he  asked  those  who 
would  be  prepared  to  hold  up  their  hands.  Mr.  Edwards 
did  so^  and  said^  ''  Here  is  stuff.'^  Many  others  held  up 
their  hands.  I  attended  a  meeting  on  the  18th  of  April. 
Mr.  Vincent  spoke.  He  said  England  was  a  large  farm, 
the  poor  labourers  on  which  had  been  plundered.  He 
•aid  the  plunderers  should  earn  their  bread  as  the  labourers 
did,  or  the  Chartists  would  throw  them  over  the  hedge. 
He  said  a  blow  should  be  struck  in  England,  and  twenty- 
four  hours  would  decide  its  fate.  At  the  meeting  on  the 
following  day  I  heard  the  expression,  used  by  Mr.  Vincent, 
''To  your  tents,  O  Israel,  and  then  with  one  heart,  one 
voice,  and  one  blow,  perish  the  privileged  orders,  death  to 
the  aristocracy,  and  up  with  the  people  and  the  govern- 
ment they  have  formed.''  On  the  25th  of  April  I  was 
at  another  meeting.  Mr.  Vincent  began  by  calling  the 
people  assembled  ''  the  British  democracy.'' 

Cross-examined. — I  did  not  consider  myself  in  danger. 
At  one  of  the  meetings  some  one,  on  the  mayor's  name 
being  mentioned,  said,  ''  Choke  him/'  and  Mr.  Vincent 
said,  ''  Don't  do  that ;  I  hope  to  convert  them  all." 

Mr.  Johnstone. — I  am  a  commercial  traveller.     I  reside 
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1839.  **  Liverpool.  On  the  27th  of  April  I  called  on  Mr. 
Townsend.  After  business  he  asked  me  what  I  thought 
of  the  Chartists  in  Lancashire.  I  said  I  pitied  them^  as 
they  were  the  deluded  victims  of  designing  knaves,  who 
had  no  character  or  property  to  lose,  but  who  sought  to 
excite  the  people  to  rebellion,  in  the  hope  that  in  a  general 
scramble  they  should  get  something.  I  asked  if  they  had 
many  Chartists  about  Newport.  He  said  they  had  a  great 
many,  and  that  at  a  meeting  just  held  they  had  beaten  or 
frightened  the  magistrates,  and  he  said  he  was  the  treasurer 
to  the  body.  I  said,  in  a  careless  way,  that  if  we  had 
been  in  our  former  trade  we  might  have  turned  it  to  a 
pecuniary  profit.  He  inquired  what  it  was,  and  I  said  we 
had  been  in  the  trade  of  supplying  the  African  chiefs  with 
muskets,  matchets,  (a  sort  of  short  sword  used  in  cutting 
sugar  cane),  cutlasses,  and  pistols.  He  asked  the  prices, 
and  said  he  could  give  me  an  order,  and  pay  cash  for  them, 
as  he  was  treasurer  of  the  body.  I  asked  to  what  extent 
his  order  would  go,  and  he  replied,  two  hundred  to  three 
himdred  muskets,  five  hundred  to  six  hundred  cutlasses, 
and  pistols  in  proportion;  and  he  added,  ''You  must 
undertake  the  delivery  at  Newport.^'  I  then  said  very 
seriously,  for  I  spoke  jocularly  before,  that  we  would  not 
supply  arms  for  such  an  abominable  purpose. 

Cross-examined. — ^I  foimd  great  excitement  at  Ponty- 
pool,  and  I  communicated  with  one  of  the  magistrates, 
and  I  learnt  at  the  iron  works  that  Mr.  Vincent,  Mr. 
Edwards,  and  Mr.  Townsend,  had  been  there,  and  they 
feared  a  revolt. 

Re-examined. — I  heard  that  commercial  men  could  get 
neither  money  nor  orders,  as  the  country  was  in  such  an 
excited  state  that  business  was  at  a  stand-still.  It  was 
then  that  I  communicated  what  I  heard  to  the  magistrates. 

William  Needham,  Esq. — I  am  a  magistrate.  I  had 
great  difficulty  in  getting  special  constables.  At  several 
of  the  iron  works  the  men  all  refused. 
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Alderson,  B. — Did  you  indict  them  for  refasing?  ig39^ 

Reoina 

Witness. — ^No,  my  lord,  v. 


AldIsrson,  B. — ^You  had  better  do  so,  if  it  occurs  again* 

Mr.  Harris. — I  heard  Mr.  Vincent,  at  one  of  the  meet- 
ings, say  that  the  mayor  was  a  nincompoop,  and  his  part- 
ner, Mr.  Protheroe,  no  better;  and  they  were  the  greatest 
enemies  to  the  working  people.  The  crowd  shouted, 
"  They  are,  they  are.*'  Mr.  Vincent  further  said  that  he 
should  like  to  see  Mr.  Protheroe  hung  up  to  the  lamp- 
post, and  he  should  like  for  the  people  to  cut  him  down, 
and  he  would  name  the  place  for  the  interment  of  his 
carcase. 

Cross-examined. — I  am  sure  that  Mr.  Vincent  did  not 
say,  in  my  hearing,  that  the  mayor  and  his  partner,  and 
tuch  as  they  were,  mistook  the  Chartists  for  persons  who 
would  hang  people  to  the  lamp-post.  I  am  quite  sure 
that  he  said  that  he  should  like  to  see  Mr.  Protheroe  himg 
up  to  the  lamp-post.  I  did  not  run  away  in  horror. 
There  was  a  good  deal  of  cheering  at  the  last  sentence.  I 
believe  this  was  on  the  25th  of  March. 

Edward  Karnes. — I  reside  at  Newport.  My  father  and 
Mr.  Townsend  talked  of  the  Chartists.  The  latter  said 
the  Chartists  were  so  powerful  in  Newport  that  they  could 
pull  down  the  house  of  any  one  who  opposed  them  in  an 
hour  or  half  an  hour. 

At  the  conclusion  of  the  case  for  the  prosecution,  Roe» 
buck,  for  the  defendants,  asked  that  a  witness,  whose  name 
was  on  the  back  of  the  indictment,  might  be  called,  that 
he  might  cross-examine  him. 

Tayburd,  Serjt. — ^This  is  not  a  case  of  felony. 


Vincent. 


Vincent. 
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lg39^  Alderson,  B.  —The  calling  of  a  i/ntness  whose  name  is 

^^">^""^      on  the  back  of  the  indictment^  for  the  other  side  to  cross- 
V.  examine  him^  is  by  no  means  of  course.   It  is  discretionary 

even  in  felony,  but  it  is  a  discretion  always  exercised^  and 
I  think  it  may  well  be  exercised  in  misdemeanor. 

Talfourd,  Serjt. — I  shall  make  no  objection. 

The  witness  was  called,  but  did  not  answer,  and  it  was 
stated  that  he  was  not  in  Monmouth. 

Roebuck,  for  the  defendants. — ^The  first  charge  against 
the  defendants  is  a  charge  of  conspiracy  for  certain  pur- 
poses contrary  to  law.  Now,  without  meaning  to  justify 
every  indiscreet  expression  used  at  a  public  meeting;,  I  do 
mean  to  contend,  that  these  meetings  were  just  such  as  have 
been  seen  in  the  country  for  the  last  ten  or  fifteen  years, 
their  object  being  to  obtain  what  the  defendants  called 
'^the  Charter/'  and  their  mode  of  arriving  at  this  their 
object  was  by  obtaining  so  great  a  number  of  signatures 
to  their  petition  as  would  entitle  it  to  respect.  From 
whom  then  did  this  prosecution  come?  From  the  lart 
persons  from  whom  it  ought.  The  present  Hinistm  had 
taught  the  people  that  this  was  the  way  in  which  they 
were  to  obtain  their  ends.  There  was  no  large  town  which 
had  not  had  its  peace  invaded  by  meetings  just  of  this 
kind.  Ministers  had  taught  the  people  this  mode  of  pro- 
ceeding on  one  day,  and  could  not  unteach  them  on  the 
morrow.  There  is  a  man  on  whose  breath  the  very  ex- 
istence of  the  present  ministry  depends,  who  has  been 
guilty  of  more  crime  (if  crime  it  was)  in  carrying  on  agi- 
tation, in  procuring  what  he  called  justice  for  Ireland, 
than  anything  done  by  these  defendants.  And  if  Mr. 
(yConnell  may  one  day  assemble  fifty  thousand  fighting 
men,  and  next  day  dine  with  the  Lord  Lieutenant  of  Ire- 
land, the  august  representative  of  her  Majesty,  may  not 
the  defendants  reasonably  say,  what  harm  can  there  be  in 
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our  having  a  few  meetings  in  the  county  of  Monmouth?         ig39. 
The  defendants  wished  for  what  they  called  the  five  points      ^^ — ' 

R.EOINA 

of  the  Charter^  which  were^  annual  Parliaments^  the  vote  «. 

by  ballot^  imiversal  suffirage^  no  property  qualification^  and 
payment  to  the  members.  It  is  said  that  they  wished  to 
bring  the  Grovemment  into  contempt.  If  by  the  Govern- 
ment was  meant  the  ministry^  and  the  ofi^ence  was  to 
bring  them  into  contempt,  I  am  the  most  ofi^ending  man 
alive ;  but  that  was  no  crime,  for  if  the  ministers  met 
with  contempt,  they  deserved  it.  But  it  is  then  said,  the 
means  were  imlawfiQ,  because  the  meetings  were  calcu- 
lated to  alarm.  Now,  this  must  be  not  an  alarm  such  as 
would  frighten  any  timid  person,  but  it  must  be  imder 
such  circumstances  as  would  alarm  persons  of  reasonable 
courage,  and  used  to  the  world.  If  persons  had  seen  the 
meetings  of  the  last  ten  years — some  for  reform,  some  for 
emancipation  of  the  blacks,  some  against  the  poor  laws^ 
would  they  fear  these  ?  Indeed,  there  was  scarcely  any 
subject  on  which  some  busy  man  or  other  did  not  get  up 
a  meeting,  and  every  one  got  as  large  a  meeting  as  he 
could,  and  if  it  was  really  a  large  meeting,  it  was  held  in 
the  open  air ;  and  if  very  few  people  came,  the  originator 
of  the  meeting  always  then  said  it  was  a  highly  respect- 
able meeting  which  assembled  in  a  very  small  room.  With 
respect  to  the  story  of  the  pigeons,  this  was  not  the  inven- 
tion of  the  defendant  Vincent,  but  is  to  be  foimd  in  the 
work  of  a  clergyman  of  the  Church  of  England,  whose 
works  are  taught  in  our  imiversities.  The  evidence  given  as 
to  the  speeches  of  the  defendants  consists  only  of  isolated 
phrases  and  sentences.  It  is  unjust  to  take  a  part  of  a 
speech  or  writing  without  the  rest ;  and  I  could  take  a 
part  of  the  writings  of  the  learned  Serjeant,  (Talfourd), 
and  if  taken  alone,  it  would  form  a  very  democratic 
speech ;  but  that  is  an  unfair  way  of  putting  it.  What  a 
jury  should  look  at  is  the  intention  of  the  men,  and  not 
mere  words,  for  there  are  few  persons  who  speak  for  an 
hour  who  do  not  say  something  which  they  wish  afterwards 
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1839.  unsaid.  I  fear  also  that  there  is  a  good  deal  of  personal 
feeling  in  the  case.  The  defendants  have  been  unwise 
enough  to  quarrel  with  the  mayor  and  mi^istrates,  and 
they  having  called  the  mayor  and  his  partner  nincom- 
poops^ it  was  considered  by  the  magistrates  that  th^must, 
to  keep  up  their  own  dignity^  bring  forward  the  proaecu- 
tion.  The  phrase,  "  The  Charter  we  will  have/'  is  no 
worse  than  the  words  that  I  have  heard  till  I  am  quite 
tired  of  hearing  them ;  I  mean,  "  The  bill,  the  whole  biD, 
and  nothing  but  the  bill.''  I  know  not  if  any  of  you 
have  used  those  words ;  but  if  you  have,  I  have  no  doubt 
that  an  indictment  might  have  been  preferred  jnst  as 
easily  as  the  present  indictment  has  been  preferred  against 
the  defendants.  The  present  ministry  gave  the  ciy  of 
''Nothing  but  the  bill,''  and  yet  they  will  not  allow  to  the 
defendants  the  cry  of  ''  Nothing  but  the  Charter."  The 
ministers  have  got  their  bill  passed,  and  now  they  say  to 
others,  ''We  have  got  our  bill,  but  we  will  take  care  yoa 
don't  get  your  Charter."  It  is  alleged  that  the  defend- 
ants have  said  that  persons  ought  not  to  pay  taxes  imposed 
by  a  Parliament  in  which  they  were  not  represented;  but 
taking  that  to  be  so,  we  ought  not  to  forget  that  at  the 
time  of  the  Reform  Bill,  Earl  Fitzwilliam  said  he  would 
pay  no  more  taxes  imposed  by  the  unreformed  Parliament, 
because  it  did  not  represent  the  nation.  In  this  case  there 
was  no  going  to  be  drilled,  no  assemblies  with  arms,  and 
as  to  the  bad  hours,  the  example  was  set  by  our  superiors 
in  Parliament,  all  the  legislation  being  after  midnight, 
and  all  the  speeches  before.  The  poor  can  only  meet  at 
particular  times,  and  in  places  to  which  they  have  access; 
and,  in  almost  the  language  of  Lord  John  Russell,  I  will 
say  that  the  pent-up  feelings  of  the  people  evaporating  at 
a  public  meeting  does  more  good  than  a  host  of  mayors 
and  magistrates,  with  their  special  constables  around 
them,  and  the  yeomanry  to  boot.  The  only  material  evi- 
dence is  the  supposed  proposal  to  hang  Mr.  Prothero: 
that  was  a  thing  upon  which  the  witness  might  easily  be 
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miataken^  and  probably  was  so.  There  is  indeed  the  state-  1339 
ment  of  the  witness  from  Liverpool^  (Mr.  Johnstone)^  that 
he  being  a  person  who  sold  muskets  to  the  negroes,  and 
being  an  enemy  to  the  Chartists,  and  out  of  that  business,  Vincent. 
the  defendant,  Townsend,  intended  to  buy  muskets  and 
cutlasses  of  him.  It  is  clear  that  he  could  not  be  serious, 
more  especially  as  the  talk  about  the  muskets  originated 
with  the  Liverpool  iron  trader,  and  not  with  the  de- 
fendant. 

Alderson,  B. — In  summing  up — I  take  it  to  be  the  law 
of  the  land  that  any  meeting  assembled  under  such  cir- 
cumstances as,  according  to  the  opinion  of  rational  and 
firm  men,  are  likely  to  produce  danger  to  the  tranquillity 
and  peace  of  the  neighbourhood  is  an  unlawful  assembly; 
You  will  have  to  say  whether,  looking  at  all  the  circumr- 
stances,  these  defendants  attended  an  unlawful  assembly^ 
and  for  this  purpose  you  will  take  into  your  consideration 
the  way  in  which  the  meetings  were  held,  the  hour  of  the 
day  at  which  the  parties  met,  and  the  language  used  by 
the  persons  assembled  and  by  those  who  addressed  them« 
Every  one  has  a  right  to  act  in  such  cases  as  he  may  judge 
right,  provided  it  be  not  injurious  to  another^  but  no  man 
or  number  of  men  has  a  right  to  cause  alarm  to  the  body 
of  persons  who  are  called  the  public.  You  will  consider 
how  far  these  meetings  partook  of  that  character,  and 
whether  firm  and  rational  men  having  their  families  and 
property  there  would  have  reasonable  ground  to  fear  a 
breach  of  the  peace,  for  I  quite  agree  with  the  learned 
counsel  for  the  defendant,  that  the  alarm  must  not  be 
merely  such  as  would  frighten  any  foolish  or  timid  person, 
but  must  be  such  as  would  alarm  persons  of  reasonable 
firmness  and  courage.  The  indictment  also  contains 
charges  of  conspiracy,  which  is  a  crime  which  consists 
either  in  a  combination  and  agreement  by  persons  to  do 
some  illegal  act,  or  a  combination  and  agreement  to  effect 
a  legal  purpose  by  illegal  means.    The  purpose  which  the 
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1839.         defendants  had  in  view  as  stated  by  the  prosecutors  was 
^ — ^ — '      to  excite  disaffection  and  discontent,  but  the  defendanti 
V.  say  that  their  purpose  was  by  reasonable  argxunent  and 

proper  petitions  to  obtain  the  five  points  mentioned  by 
their  learned  counsel.  If  that  were  so,  I  think  it  is  by  no 
means  illegal  to  petition  on  those  points.  The  duration 
of  parliaments  and  the  extent  of  the  elective  firancluae 
have  undergone  more  than  one  change  by  the  authority  rf 
parliament  itself;  and  with  respect  to  the  voting  by  ballot, 
persons  whose  opinions  are  entitled  to  the  highest  respect 
are  foimd  to  differ.  There  can  also  be  no  illegality  in  pe- 
titioning that  members  of  Parliament  should  be  paid  for 
their  services  by  their  constituents ;  indeed,  they  were  so 
paid  in  ancient  times,  and  they  were  not  required  to  have 
a  property  qualification,  till  the  reign  of  Queen  Anne, 
and  are  now  not  required  to  have  it  in  order  to  represent 
any  part  of  Scotland  or  the  English  universities. 

If,  however,  the  defendants  say  that  they  will  effect 
these  changes  by  physical  force,  that  is  an  offence  against 
the  law  of  the  country.  No  civilized  society  can  ex- 
ist if  changes  are  to  be  effected  in  the  law  by  physical 
force.  And  if  eminent  persons  have  done  as  the  learned 
counsel  has  stated,  and  their  conduct  were  to  come  be- 
fore us  in  a  court  of  justice,  we  should  (however  pain- 
ful it  would  be  to  be  placed  in  such  a  situation)  act 
towards  them  also,  exactly  as  we  ought  now  to  act  to- 
wards the  present  defendants.  With  respect  to  the 
speeches  of  the  defendants  at  the  meetings,  I  entirely 
agree  with  the  observations  of  their  learned  counsel  that 
nothing  is  more  unfair  than  taking  a  part  of  a  speech 
without  its  fair  context,  and  you  will  therefore  take  the 
whole  which  is  proved,  and  consider  whether  anything 
else  that  was  said  altered  the  effect  of  the  passages  relied 
on  by  the  prosecution.  You  will  say,  whether  you  are 
satisfied  that  the  defendants  conspired  to  excite  disaffec- 
tion ;  if  you  are  so,  you  will  find  the  defendants  guilty  of 
the  conspiracy.      You  will  also  say,  whether  you  think 
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that  the  nature  of  the  meetings  was  such  as  would  excite  1339^ 

alarm  in  the  minds  of  rational  and  constant  men ;  for  if  so^  ^^ — ^ 

I  am  of  opinion  that  they  were  iUegal  meetings,  and  then  ^T* 
you  ought  to  find  the  defendants  guilty  on  the  counts  for 
attending  unlawful  assemblies. 

The  jury  found  all  the  defendants  Not  guilty 
of  conspiracy^  but  Guilty  of  attending  un- 
lawful assemblies. 

Talfourd,  Seijt.,  R.  V.  Richards,  and  fVhateley,  for  the 
prosecution. 

Roebuck,  and  Keating,  for  the  defendants. 

[Attomies — T,  Jones  PhiUpt,  and  Roberts,'] 
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GLOUCESTER  ASSIZES, 


{CivU  Side.) 


BEFOBE    MB.  BARON  ALDEBBON. 


A.  in  the  year 
1819  agreed  to 
purchase  landi 
of  B.  for  670L, 
and  paid  a 
deposit  of  10(. 
The  agreement 
did  not  con- 
tain %ny  stipu- 
lation that  A. 
should  be  let 
into  possession, 
but  in  fact 
he  was  so  at 
Michaelmas  in 
the  year  1819. 
A.  continued 


Doe  d,  Counsell  &  Pabreb  t;.  Capsbton. 

^Ejectment  to  recover  freehold  and  copyhold  pro- 
perty situate  at  Upton  St.  Leonards. 

It  was  opened  by  Ludlow,  Serjt.^  for  the  plaintiff,  that 
this  property  had  originally  belonged  to  Mr.  William 
AbeU^  who  died^  and  of  whose  family  Mr.  Counsell,  one  of 
the  lessors  of  the  plaintiff,  had  bought  it  in  the  year  1814 
And  that  in  the  month  of  August  in  the  year  1819,  Mr. 
John  Abell,  the  son  of  Mr.  William  Abell,  being  desiroiu 
to  repurchase  it  of  Mr.  Counsell  at  the  same  price  Mr. 

in  possession, 

and  neither  paid  any  more  of  the  purchase- money  nor  any  rent  or  interest,  and  in  1822  A. 
cut  down  timber,  and  in  5  Geo.  4,  levied  a  fine  with  proclamations,  and  mortgaged  the  pro- 
perty, and  after  that  died,  leaving  the  property,  subject  to  the  mortgage,  to  his  daughters  : — HeU, 
that  these  facts  were  no  bar  to  B.  in  ejectment  brought  within  twenty  years  after,  Michaelmas, 
1839,  as  A.  coming  in  under  an  intended  purchase  was  in  equity  the  owner  of  the  land,  with  a 
liability  to  pay  the  purchase-money,  and  his  cutting  trees  was  consistent  with  his  holding  in  that 
character,  and  not  adversely  to  the  rights  of  the  vendor,  to  whom  at  law  he  was  tenant  at  wilL 

The  attestation  of  a  deed  was  in  the  following  form  : — "  Sealed  and  delivered  by  the  within- 
mentioned  C.  A.,  in  the  presence  of  R.  P.  C."  It  was  proved  by  the  attesting  witness  that  the 
signature  R.  P.  C.  was  of  his  hand-writing,  and  that  he  had  no  recollection  of  the  transaction, 
but  that  he  should  not  have  signed  the  attestation  if  he  had  not  seen  the  deed  executed : — HeU^ 
sufficient,  and  that  the  fact  that  the  attesting  witness  was  neither  an  attorney  nor  an  attorney's 
clerk  made  no  difference. 

It  is  always  extremely  injudicious  to  have  a  will  attested  by  marks,  on  account  of  the  difll- 
culty  of  proving  their  identity.  A  will  was  attested  by  the  signature  T.  B.  V.  and  the  marks  of 
C.  and  M.  D.  All  these  were  dead;  the  signature  of  Mr.  V.  was  proved,  and  the  daughter  of 
C.  and  M.  D.  proved  that  they  were  both  dead,  and  that  when  alive  they  lived  near  the  testator, 
no  other  persons  of  those  names  living  anywhere  in  that  neighbourhood  ;  and  this  witness  also 
stated  that  M.  D.  could  not  write,  and  C.  D.  could  write  his  name  only  : — Held,  sufficienL 

A  witness  who  resides  in  Dublin  is  out  of  the  jurisdiction  of  the  Courts  of  this  country  so  as 
to  let  in  proof  of  his  hand-writing,  the  same  as  if  he  were  dead. 

A  court  roll  stating  that  a  surrender  was  by  power  of  attorney,  would  be  secondary  evident* 
of  the  power  of  attorney  if  the  power  of  attorney  cannot  be  found  after  a  sufficient  search. 

The  steward  of  a  manor  proved  that  where  a  surrender  was  by  power  of  attorney,  the  practice 
was  to  keep  the  power  of  attorney  with  the  court  rolls.  The  power  in  question,  which  was  for 
a  surrender  in  1814,  could  not  be  found  either  with  the  court  rolls  or  any  where  in  the  office  in 
which  the  court  rolls  had  been  kept  ever  since  1814.  both  by  the  present  steward  and  his  pre- 
decessor, who  was  steward  in  1814: — Heid,  sufficient  to  let  in  secondary  evidenct. 
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Counsell  gave  for  it^  an  agreement  was  made  between  1339^ 
them  for  the  repurchase^  upon  which  a  deposit  of  10/.  was 
paid^  and  Mr.  John  Abell  let  into  possession^  and  that  no 
more  of  the  purchase  money  had  been  paid^  neither  had 
any  interest  or  rent^  although  Mr.  John  Abell  and  those 
who  represented  him^  had  been  in  possession  of  the  pro- 
perty ever  since.  The  intended  defence^  was  that  John 
Abell  who  was  since  dead  had  levied  a  fine. 

On  the  part  of  the  plaintiff  it  was  proposed  to  put  in 
deeds  of  lease  and  release^  dated  the  24th  and  25th  of 
March,  1814,  the  release  being  between  Comfort  Abell 
and  Anne  Abell  of  the  first  part,  Richard  Haviland,  a  trus- 
tee of  an  attendant  term  of  1000  years  of  the  second  part, 
George  Worrall  Counsell  of  the  third  part,  and  Charles 
Parker,  of  the  fourth  part,  by  which  the  two  Misses  Abell 
conveyed  the  fireehold  property  to  Mr.  Counsell  in  fee. 
Mr.  Haviland  assigning  the  term  to  Mr.  Parker  to  attend 
the  inheritance. 

The  attestation  of  the  release  was  in  the  following  form: 
''  Sealed  and  delivered  by  the  within-named  Comfort 
Abell,  Anne  Abell,  Richard  Haviland,  and  Greorge  Worrall 
Counsell,  in  the  presence  of  R.  P.  Chandler.'^ 

To  prove  the  execution  of  the  release  Mr.  Chandler  was 
called :  he  stated  that  the  signature  R.  P.  Chandler  was  of 
his  handwriting,  but  that  he  had  no  recollection  of  the 
transaction;  but  in  answer  to  questions  by  Alderson,  B., 
he  said,  he  should  not  have  signed  the  attestation  if  he 
had  not  seen  the  deed  executed. 

Tdlfawrd^  Serjt. — ^I  submit  that  this  is  not  enough  j  cer- 
tain formalities  are  necessary  in  the  execution  of  a  deed, 
which  the  witness  cannot  depose  to,  and  they  might  have 
been  omitted  from  his  not  knowing  that  they  were  neces- 
sary. If  he  had  been  an  attorney,  it  might  be  other- 
wise. 

VOL.  IX.  I  N.  p. 
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1839.  Alderson,  B. — In  this  respect  there  is  no  distinction 

between  attomies  and  other  persons.  Mr.  Baron  Parke 
and  I  conferred  on  this  subject  on  the  last  Northern  Cir- 
cuit, and  we  held,  that  such  proof  as  the  attesting  witness 
has  here  given  was  sufficient. 

The  deeds  were  put  in. 

It  appeared  that  William  Abell  died  on  the  19th  of 
September,  1812;  and  it  was  proposed  to  put  in  his  wiU, 
dated  September  the  6th,  1812,  which  was  attested  by 
the  signature  of  T.  B.  Yilliers  and  the  marks  of  Charles 
and  Mary  Drinkwater.  The  death  and  handwriting  of 
Mr.  Yilliers  were  proved;  and  to  prove  the  deaths  of  Charles 
and  Mary  Drinkwater,  their  daughter  Mary  Drinkwater 
the  younger  was  called.  She  said,  ^^  I  am  the  daughter  of 
Charles  and  Mary  Drinkwater ;  they  are  both  dead ;  they 
lived  near  Mr.  William  Abel.  My  mother  could  not  write, 
and  my  father  wrote  Ids  name  only.  No  other  Charles 
Drinkwater  and  no  other  Mary  Drinkwater  lived  any- 
where in  that  neighbourhood.^' 

Alderson,  B. — I  think  that  this  is  sufficient  evidence 
of  the  identity  of  Charles  and  Mary  Drinkwater.  It 
is  always  extremely  iujudicious  to  have  a  will  attested 
by  marks,  on  account  of  the  difficulty  of  proving  their 
identity. 

The  will  was  read. 

With  respect  to  the  copyhold,  Mr.  Jenkins^  the  steward 
of  the  manor  of  King's  Barton,  produced  the  court-roll  of 
a  surrender  by  John  Abell,  as  the  heir  of  William  Abell^ 
to  the  use  of  George  Worrall  Coimsell,  on  Oct.  12,  1816, 
and  the  admission  of  Mr.  Counsell  of  the  same  date. 

Mr.  Jenkins  said,  ''The  surrender  was  under  a  power 
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of  attorney^  which  I  cannot  find.     The  powers  of  attorney         1339^ 
are  usually  deposited  with  the  rolls.'' 


Alderson^  B. — ^The  court-roll  stating  it  to  be  by  power 
of  attorney  would  be  secondary  evidence  of  the  power  of 
attorney,  if  it  cannot  be  found. 

Mr.  Jenkins. — "Mr.  Philpotts,  the  member  of  Parlia- 
ment, was  steward  of  this  manor  in  the  year  1814.  I  suc- 
ceeded him  ;  and  when  I  did  so,  I  succeeded  to  the  room 
in  which  the  documents  were  kept,  and  they  have  never 
been  removed.'* 

Alderson,  B. — As  the  papers  were  never  shifted,  this  is 
in  effect  a  search  in  Mr.  Philpotts's  office. 

Mr.  Jenkins. — I  have  also  searched  in  the  office  of 
Messrs.  Whitcombe  and  Helps,  in  which  Mr.  Philpotts 
was  formerly  a  partner,  but  could  not  find  the  power  of 
attorney  there. 

Alderson,  B. — I  think  that  this  is  quite  sufficient  to 
make  the  surrender  admissible. 

The  surrender  was  read. 

It  was  proposed  to  put  in  the  agreement  between  Mr. 
Coimsell  and  Mr.  John  Abell,  dated  the  14th  of  August, 
1819.  This  agreement  was  attested  by  Mr.  Thomas 
Dance ;  and  it  was  proved  by  his  brother  that  Mr.  Tho- 
mas Dance  resided  in  Dublin,  and  that  he  (the  witness) 
had  received  a  Dublin  newspaper  from  him  within  a  week 
of  the  time  of  the  trial. 

TaJfowrdy  Serjt. — ^Is  that  out  of  the  jurisdiction  ? 

I  2 


Doe 

d, 
C0UN8ELL 

o. 
Caperton. 
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1339,  Alderson,  B. — It  is.     Our  subpoena  will  not  reach  a 

witness  in  Dublin. 


The  agreement  was  read.  It  was  dated  the  141th  of 
August^  1819 ;  and  by  it  Mr.  Cfounsell,  agreed  to  aell^  and 
Mr.  John  Abell  to  buy,  the  property  for  670A  The  agree- 
ment did  not  contain  any  stipulation  that  the  vendee 
should  be  let  into  possession ;  but  on  the  back  of  it  was  a 
receipt  for  a  deposit  of  10/. 

To  prove  that  Mr.  John  Abell  was  let  into  posaesaioni 
Mr.  Hulbert  was  called.  He  said,  "  I  occupied  the  pro- 
perty ;  John  Abell  came  to  me,  and  asked  for  possession; 
he  said  he  had  bought  it  of  Mr.  Counsell,  and  paid  10/. 
deposit.  I  went  with  him  to  Mr.  Coimsell,  who  told  me 
I  might  give  possession,  and  I  did  so ;  this  was  nineteen 
years  ago  last  Michaelmas.^' 

Evidence  was  given  of  a  demand  of  possession  made  on 
the  premises  in  1834. 

Taffourd,  Serjt.,  for  the  defendant,  opened,  that  John 
Abell  had  dealt  with  the  property  as  his  own,  and  had,  in 
the  year  1824,  levied  a  fine  of  it,  and  raised  200/.  on  it  by 
a  mortgage ;  and  that  John  Abell,  who  died  in  the  year 
1827,  by  his  will,  dated  on  the  3rd  of  July  in  that  year, 
devised  the  property  (subject  to  the  mortgage)  to  his 
daughters,  one  of  whom  had  married  the  defendant. 

Alderson,  B. — ^There  is  no  adverse  possession. 

Tayburdy  Serjt. — ^The  agreement  does  not  contain  any 
permission  to  enter. 

Alderson,  B. — ^We  must  take  the  facts  all  together. 
You  are  let  into  possession  on  the  ground  of  a  purchase. 

Talfourd,  Serjt.— As  to  the  copyhold,  I  know  that  the 
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fine  can  have  no  eflFect;  but  as  to  the  freehold,  we  can         1839, 
shew  adverse  acts,  such  as  cutting  down  timber,  and  the 
like ;  and  in  the  year  1822,  which  was  before  the  fine,  Mr. 
Counsell  brought  an  action  for  cutting  down  timber,  which 
was  defended. 

Alderson,B. — ^You  come  in  under  an  intended  purchase, 
and  I  think  that  all  this  is  not  adverse.  A  purchaser  thus 
in  possession  is  in  equity  the  owner  of  the  land,  with  a 
liability  to  pay  the  purchase- money ;  and  his  cutting  down 
trees  is  consistent  with  his  holding  in  that  character,  and 
not  adversely  to  the  right  of  the  vendor,  to  whom  at  law 
he  is  tenant  at  will. 

An  examined  copy  of  a  fine,  with  proclamations,  of 
Easter  Term,  5  Qeo.  4,  was  put  in;  and  evidence  was 
given,  that  John  Abell  had  cut  down  timber  on  the  pro- 
perty soon  after  he  was  let  into  possession,  and  had  built 
a  house  there,  and  that  Mr.  Counsell  said  he  should  keep 
an  account  of  it. 

Alderson,  B.,  (in  summing  up). — ^The  only  question  is, 
whether  there  was  an  adverse  possession.  These  parties 
make  a  bargain  for  a  purchase,  and  Mr.  John  Abell  is  let 
into  possession  as  a  purchaser.  You  will  say  whether  he 
was  in  adverse  possession  or  not.  K  he  were  not  so,  you 
will  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Ludlow,  Serjt.,  ThomcLS,  and  Francillon,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  fV.  J.  Alexander,  for  the  defendant. 

[Attomics — Lovegrovef  and  Howard  8f  CoJ] 
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1839. 


[Crown  Side.) 


BEFORE    MR.  JU8TICE   WILLIAMS. 


Regina  V.  Jordan  and  Cowmeadow. 

A  boy  under  X  HE  prisoner  John  Jordan  was  indicted  for  feloniously 

canno*"by  law^  Carnally  knowing  and  abusing  Harriett  Thomas^  an  infiuit 

be  convicted  of  i^der  the  age  of  ten  years,  and  the  prisoner  Ann  Cow- 

carnaiiy  know-  mcadow  was  charged  with  aiding  and  abetting  him  in  the 

ing  and  abusing  r  xi.     r  i 

a  girl  under       commission  01  the  fclony. 

^ven  though  it        ^^^  prosecutrix  stated  that  the  offence  was  committed 

be  proved  that    ^t  a  time  when  she  had  been  sleeping  with  the  two  prison- 
he  hat  arrived  ^  ... 

at  the  full  lute  ers,  but  it  was  doubtful,  on  the  evidence  given  in  support 

^  To  constitute  of  the  prosccution,  whether  the  prisoner  Jordan  was  foor- 

Tdiam  of  Ais  *^®^  years  of  age  or  not ;  but  the  surgeon  stated  positively 

oflTence,  the  that  he  had  arrived  at  the  fiill  state  of  puberty.     No  evi- 

parts  of  the 

male  must  be      dence  was  givcu  to  shew  that  the  hymen  of  the  prosecutrix 

inserted  in  v    j  v  i»       j 

those  of  the        tad  been  ruptured. 

female;  Inttf 
eu  matter  of 
law,  it  is  not 
essential  that 
the  hymen 
should  be  rup- 
tured. 

A.  was 
charged  with 
feloniously 

ing  and  abusing  Gammofi  (a),  that  in  order  to  constitute  a  sufficient  pene- 
f-?"^^  vt^^ll.      tration  to  warrant  the  conviction   of  the  offender  on  a 

ten.     Jd.  was 

charged  with  .    charge  of  rape,  it  is  essential  that  the  hymen  should  have 

being  present, 

aiding  and         been  rupturcd. 

abetting.     A.'s 

counsel  called 

no  witnesses. 

B.y  who  had 

no  counsel, 

called  a  witness  to  prove  an  alibi  for  A. : — Heldt  that  this  evidence  was  in  effect  evidence  for  A., 

and  that  in  strictness  the  counsel  for  the  prosecution  had  a  right  to  reply  on  the  whole 

but  that  it  was  summum  jus,  and  ought  to  be  exercised  with  great  forbearance. 


Greaves,  for  the  prisoner  Jordan. — ^It  has  been  held  that, 
in  point  of  law,  a  boy  imder  fourteen  years  of  age  cannot 
be  guilty  of  the  crime  of  rape  as  a  principal  in  the  first 
degree,  and  the  same  rule  of  law  must,  I  submit,  apply  to 
this  offence.     It  was  also  laid  down  in  the  case  of  Rex  v. 


For  the  prisoner  Jordan  no  evidence  was  adduced. 


(a)  Ante,  Vol.  5,  p.  321. 
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The  prisoner  Cowmeadow  had  no  counsel^  and  she  called         1339, 
the  father  of  the  prisoner  Jordan  to  prove  that  Jordan  had 
always  slept  at  home^  and^  consequently^  could  not  have 
been  sleeping  with  the  prosecutrix  and  the  other  prisoner, 
as  stated  by  the  prosecutrix  (a). 

W.  J.  Alexander,  for  the  prosecution,  claimed  the  right 
to  reply  upon  the  whole  case,  upon  the  ground  that  this 
witness,  though  called  by  the  prisoner  Cowmeadow,  was  at 
least  equally  a  witness  for  Jordan,  as  the  evidence  of  the 
witness  went  in  direct  terms  to  prove  an  alibi  for  Jordan, 
and  it  was  only  as  a  consequence  that  this  evidence  was 
available  for  the  prisoner  Cowmeadow. 

Greaves. — I  must  object  to  this  being  done,  no  authority 
or  precedent  can  be  cited  for  such  a  course.  In  replying 
the  counsel  has  only  a  right  to  reply  as  to  those  prisoners 
who  call  witnesses.  If  Jordan  had  been  tried  alone  no 
reply  would  have  been  allowed,  and  it  is  too  much  to  say 
that  because  another  prisoner,  with  whom  he  happens  to 
be  tried,  chooses  to  call  witnesses,  that  therefore  the  coun- 
sel for  the  prosecution  may  reply  upon  the  whole  case.  In 
the  case  of  Rex  v.  Cool  and  Bumell,  tried  at  the  Gloucester 
Spring  Assizes,  1839,  the  prisoner  Cool  called  witnesses  to 
prove  an  alibi,  who  also  stated  that  Bumell  was  at  the  same 
place  at  which  they  stated  Cool  to  be,  and  I  in  my  reply 
was  confined  to  observing  on  the  evidence  adduced  for 
Cool,  without  adverting  to  the  speech  of  the  counsel  for 
BumeU. 

Williams,  J. — I  think  that  this  evidence  in  effect  is 
evidence  given  for  Jordan,  and  that  in  strictness  the  coun- 
sel for  the  prosecution  has  a  right  to  reply  on  the  whole 
case ;  but  it  is  summum  jus,  and  ought  to  be  exercised 
with  great  forbearance. 

(a)  We  believe  that  Greaves  alibi,  and  did  not  even  know  that 
had  no  instructions  to  set  up  an      his  client's  father  was  in  Court 
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1839.  ^*  *'•  Alexander  replied  on  the  whole  case^  and  adverted 

to  the  arguments  used  for  the  prisoner  Jordan  as  well  as 
to  the  evidence. 

Williams^  J.^  (in  summing  up). — ^Before  you  can  con- 
vict the  prisoners  you  must  be  satisfied  that  the  prisoner 
Jordan  was  of  the  age  of  fourteen  at  the  time  of  the  alleged 
offence^  for  I  do  not  hesitate  to  say^  that  I  am  clearly  of 
opinion  that  the  same  rule  which  applies  to  rape  applies  to 
this  offence  also^  notwithstanding  the  evidence  of  the  sur- 
geon (a).  I  am  also  of  opinion^  as  matter  of  law^  that  it  is 
not  essential  that  the  hymen  should  be  ruptured.  In  the 
case  of  Rex  v.  Gammon  it  was  proved,  that  the  hymen  was 
ruptured,  and  the  point  was  therefore  not  necessary  to  the 
decision  of  that  case.  I  also  think  that  it  is  impossible  to 
lay  down  any  express  rule  as  to  what  constitutes  penetra- 
tion. All  I  can  say  is,  that  the  parts  of  the  male  must  be 
inserted  in  those  of  the  female,  but  I  cannot  suggest  any 
rule  as  to  the  extent  {b). 

Verdict — ^Not  guilty. 

W.  /.  Alexander  and  A.  M,  Skinner,  for  the  prosecution. 
Greaves,  for  the  prisoner  Jordan. 

[Attornies — Fryer,  and  SmaUridge,'] 

(a)  See  the  cases  of  Hex  v.  El-  v.  Allen,  ante,  p.  31. 
dertkaw,  ante,  Vol.  3,  p.  396 ;  Rex         (6)  See  the  observmtioiM  of  Bir. 

y.    Groombridge,    ante,     Vol.    7,  Justice  Botanquet,  in  the  case  of 

p.  582 ;  and  Reg,  v.  Phillipt,  ante,  Rex  v.  M^Rue,  ante.  Vol.  8,  p.  641. 
VoL  8;  p.  736,  and  the  case  of  Reg, 
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BSFOBS  MB.  JUSTICE  COLERIDGE  AND  MB.  JUSTICE  ERSKINS. 


DEVIZES  ASSIZES. 
{Crown  Side.) 

BEFOBE  MB.  JUSTICE  COLEBIDOE. 


Beoina  V.  James  Sheppabd. 


H 


ORSESTEALING. — ^The   prisoner  was  indicted  for  A.,  who  in- 
stealing  a  mare^  the  property  of  William  Browne  Can-  hUmare^Mnt 

nincr  bis  servant  with 

^^°^-  ^  ^  her  to  M.  fair, 

It  appeared  that  Mr.  Cannings  who  resided  at  Bams-  the  servant 
bnry^   being  desirous   of  seUing  his  mare  at  the  Marl-  authority  either 
borough  November  fair,  on  the  23rd  of  that  month,  in  r,d^'tur" 
the  year  1887,  sent  his  mare  thither  by  a  servant,  named  it'  *"  f "^  ^*5^* 

J  '  .  The  prisoner 

Isaac  Newbury,  but  gave  no  authority  to  Isaac  Newbury  asked  the  ser- 
to  sell  the  mare,  or  to  deal  with  her  in  any  way  tiU  he  had  and  desired  tiie 
himself  arrived  there.     It  further  appeared,  that  at  Marl-  heVou^anT^ 
borough,  the  prisoner  asked  Isaac  Newbury  the  price  of  ^^^  prisoner 
the  mare,  which  JMewbury,  who  had  known  him  before,  two  men,  and 
told  him  was  25/.    The  prisoner  then  told  him  to  take  her  to*them  went 
on  the  hard  road  and  trot  her  out :  and  the  prisoner  went  f'^y*    '^,^®** 

'  *  two  men  then 

came  up  and 
persuaded  the  servant  to  exchange  the  mare  for  a  horse  they  had,  and  they  would  give  24/.  for 
the  chop.    They  changed  the  saddles,  and  without  giving  any  money  rode  away  with  the  mare, 
leaving  the  servant  with  a  horse  of  little  value.     Four  days  after  the  prisoner  sold  the  mare  at 
B.,  stating  that  he  had  got  her  in  a  chop  at  M.  fair. 

Heldf  that  as  the  servant  had  the  mere  charge  of  the  mare,  and  had  no  right  to  deal  with  the 
property  in  her,  the  prisoner  ought  to  be  convicted  of  stealing  her,  provided  that  the  jury  were 
satisfied  that  the  prisoner  was  in  league  with  the  two  other  men,  and  that  they  three,  by  a 
fraud  in  which  each  of  them  was  to  take  his  part,  and  did  take  his  part,  induced  the  servant  to 
part  with  the  possession  of  the  mare  under  coFour  of  an  exchange,  but  they  intending  all  the 
while  to  steal  the  mare. 
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1839. 


Regina 
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and  talked  to  a  man  on  horseback,  and  a  man  on  foot,  and 
then  walked  away.  These  two  men  then  went  up  to  New- 
bury, and  the  man  on  foot  offered  the  man  on  horseback 
24/.  for  the  horse  he  was  riding,  which  the  latter  refused, 
saying,  he  would  not  sell  to  him  at  any  price;  upon  which 
the  man  on  foot  stepped  aside  to  Newbury,  and  said,  if  he 
would  chop  the  mare  (Mr.  Canning's)  for  the  horse  the 
man  was  riding,  he  (the  man  on  foot)  would  give  him 
24/.  for  the  chop,  and  bs.  to  put  in  his  own  pocket,  at  the 
same  time  taking  from  his  pocket  what  appeared  to  be 
bank-notes.  Newbury  declined,  saying,  the  mare  was  not 
his  j  but,  being  persuaded  by  the  man  on  foot,  Newbory 
accompanied  the  two  men  for  about  half  a  mile,  and  then 
agreed  to  the  exchange  of  horses  on  the  terms  proposed; 
and  as  soon  as  the  saddles  were  changed,  the  man  who 
had  been  on  horseback  rode  away ;  and  on  Newbury  look- 
ing round  for  the  man  on  foot,  he  perceived  that  he  had 
gone  away  while  the  saddles  were  changing.  The  horse 
left  in  exchange  was  worth  about  4/. 

It  was  also  proved,  that,  on  the  27th  of  November, 
1837,  the  prisoner  had  sold  Mr.  Canning's  mare  to  Mr. 
Mountain,  of  Bristol,  for  14/.,  stating  it  to  be  his  own, 
and  that  he  got  it  in  a  chop  at  Marlborough  fair. 


Ball,  for  the  prisoner,  submitted,  that,  as  the  servant  of 
Mr.  Canning  meant  to  part  with  the  entire  property  in 
the  mare,  and  not  with  the  possession  only,  it  was  no 
larceny ;  and  that  the  possession  and  the  property  passed 
by  the  delivery  of  the  mare  (a). 


(a)  In  the  case  of  Bex  v.  Jackton^ 
M.C.  C.  119,  a  pawnbroker's  ser- 
vant, who  had  a  general  authority 
from  his  master  to  act  in  his  busi- 
ness, delivered  up  a  pledge  to  a 
pawner  on  receiving  a  parcel  from 
the  pawner  which  he  supposed  to 
contain  valuables  which  he  had  just 
before  seen  in  the  pawner  s  posses- 


sion. It  was  held  that  the  receipt 
of  the  pledge  by  the  pawner  was 
not  larceny,  because  the  servant, 
who  had  a  general  authority  from 
his  master,  parted  with  the  pro- 
perty and  not  merely  with  the  pot- 
session;  and  in  the  case  of  Rex  v. 
Longatreeih,  M.  C.  C.  137,  it  was 
held  that  the  getting  of  a  parcel 
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CoLERiDOE^  J.,  in  summing  up. — K  the  owner  of  goods 
gives  up  tlie  possession  of  his  goods^  at  the  same  time  in- 
tending to  part  with  the  entire  property  in  them^  it  is  no 
larceny^  although  he  may  be  de&auded  in  the  bargain. 
Here^  however^  there  was  no  parting  with  the  property. 
The  servant  Newbury  had  the  mere  charge  of  the  mare^ 
and  had  no  right  to  deal  with  the  property  in  her  in  any 
way  whatever.  K  the  prisoner  was  in  league  with  the  two 
other  men^  and  they  three^  by  a  frauds  in  which  each  of 
them  was  to  take  his  part^  and  did  take  his  part,  induced 
Newbury  to  part  with  the  possession  of  the  mare  under 
colour  of  an  exchange,  but  they  intending  all  the  while  to 
steal  the  mare,  the  prisoner  ought  to  be  found  guilty  on 
this  indictment  (a). 

Verdict — Guilty, 

Stone,  for  the  prosecution. 


Ball,  for  the  prisoner. 

[Attomies — Rowland,  and 


1839. 


Reoina 

V. 

Sheppard. 


•0 


from  a  carrier's  servant,  by  falsely 
pretending  to  be  the  person  ti 
whom  it  is  directed,  if  it  be  taken 
animo  furandi,  is  a  larceny,  for  the 
servant  has  no  authority  to  part 
with  it  but  to  the  right  person. 

(a)  It  is  not  essential  that  each 
of  the  principals  in  a  felony  should 
be  present  at  the  entire  transaction. 
In  the  case  of  Rex  v.  Dyer  8f 
D'uling,  2  £.  P.  C.  767,  it  appeared 
that  Dyer  was  the  master  of  a  boat 
which  was  to  carry  barilla  from  a 
ship  to  the  shore ;  Disting,  with  the 
privity  of  Dyer,  separated  a  portion 
of  the  barilla  which  was  on  board 
the  boat  and  placed  it  at  another 
part  of  the  boat,  and  the  two  pri- 
soners together  carried  it  ashore, 
and  carried  it  off: — Held,  that 
though  for  some  purposes  the  lar^ 
ceny    was  complete  by  the  first 


separation  of  the  portion  from  the 
bulk,  yet,  as  it  was  one  continuing 
transaction,  Dyer  was  properly  con- 
victed as  a  principal. 

In  the  case  of  Rex  v.  Binpley, 
R.  &  R.,  C.  C.  446,  which  was  a 
case  of  forgery,  it  was  held  that  as 
each  of  the  prisoners  acted  in  com- 
pleting some  part  of  the  forgery, 
and  in  pursuance  of  a  common 
plan,  each  was  a  principal  in  the 
forgery,  and  that  although  one  of 
them  was  not  present  when  the 
note  was  completed  by  the  signa- 
ture, he  was  equally  guilty  with  the 
others. 

In  the  case  of  Rex  v.  Kirkwood^ 
M.  C  C.  304,  the  Judges  confirmed 
the  decision  in  Rex  v.  Bingley,  and 
held  that  if  several  make  distinct 
parts  of  a  forged  instrument,  each 
is  a  principal,  though  he  does  not 
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Beoina  V.  David  Pikeblet. 

In  a  cmte  affect-  J.  HE  prisoner  was  indicted  for  an  nnnatural  offence  com- 
^5t^*it  u  ve^  mitted  with  a  boy  of  eight  years  of  age. 
dMdrabie  that  a  ipj^g  depositions  Were  proved  to  have  been  signed  by  Mr. 
took  the  depoti-  Mores^  the  magistrate^  but  it  appeared^  that,  not  having 
prisoner  with  any  clerk,  he  took  them  himself.  It  being  necessaiy  to 
•houiTiM  aUied  ^^^^  them  in  evidence  to  contradict  a  witness — 

as  a  witness 
before  the  depo- 
sitions arc  read 
to  prove  the 
correctness  of 
what  he  took 
down ;  but  it  is 
not  absolutely 
necessary,  in 
point  of  law, 
that  he  should 
be  called,  and 
the  depositions 
may  be  read  on 
proof  of  his 
hand-writing. 

Where  a  ma* 
gistrate  returns 
with  the  depo- 
sitions that  a  j^  witness  said,  that  in  fact  the  prisoner  was  not  swonL 

prisoner  was  *  ^ 

sworn  and  made 

a  statement,  the  statement  cannot  be  received  in  evidence  against  him,  although  a  witness  state 
that  he  was  not  in  fact  sworn. 


Parke,  B.,  said  that  in  so  serious  a  case  it  was  very 
desirable  that  the  magistrate  himself  should  be  present 
to  prove  the  correctness  of  what  he  took  down,  although 
in  point  of  law  it  was  not  absolutely  necessary  (a). 

The  depositions  were  read,  and  firom  them  it  also  ap- 
peared that  the  magistrate  had  written  down  that  the 
prisoner  was  sworn,  and  made  a  statement  which  he  re- 
turned as  his  examination. 


know  by  whom  the  other  parts  are 
executed,  and  though  it  is  finished 
by  one  alone  in  the  absence  of  the 
others;  and  in  the  case  of  Eex  v. 
Dade,  Id.  307,  it  was  held  that  the 
makers  of  the  paper  and  plate  re- 
spectively, for  the  purpose  of  forg- 
ing a  note,  afterwards  filled  up  by 
a  third  person,  are  principals  in  the 


forgery  with  that  person,  though 
each  executed  his  part  in  the  ab- 
sence of  the  others,  and  without 
knowing  by  whom  the  other  parts 
were  executed. 

(a)  See  the  case  of  Reg,  v.  Mary 
Fotier,  Vol.  7  of  these  Reporti, 
p.  148,  and  the  cases  there  re- 
ferred to. 
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but  Parke,  B.,   in  the  presence  of  Bosanquet,  J,,   said,  1359^ 

that  as  the  magistrate  had  returned,  that  the  prisoner  was  ^"^"^'^^ 

sworn,  the  statement  made   could   not  be  received  in  v. 


evidence  (a). 


A 


Parke,  B.,  in  his  summing  up,  after  stating  the  law 
with  respect  to  the  necessary  proof  of  the  commission  of 
the  capital  offence,  (inter  alia),  said : — ^Then  will  come  the 
question,  whether,  if  he  be  not  guilty  of  the  capital  charge, 
he  can  be  convicted  of  an  assault  ?  Considerable  doubt 
has  been  entertained  whether  upon  such  an  indictment 
a  person  can  be  convicted  of  an  assault  if  the  act  is  done 
with  the  consent  of  the  other  party.  And  one^  and  I  be- 
lieve two  cases  (A)  have  been  reserved  for  the  opinion  of 
the  Judges  on  that  point.  If  he  cannot  be  convicted  of  an 
assault,  then  he  may  be  liable  to  be  indicted  in  another 
form,  for  the  attempt  to  commit  the  felony.  If,  therefore, 
you  are  not  satisfied  that  the  offence  was  complete,  you 
will  find  him  guilty  of  assault,  and  I  will  reserve  the  point 
for  the  opinion  of  the  Judges. 

The  jury  acquitted  the  prisoner  of  the  capital  offence, 
and  found  him  guilty  of  an  assault: — 

But  there  being  another  indictment  for  the  capital 
offence,  committed  with  another  boy  of  about  six  years 
old,  upon  which  he  was  found  guilty,  and  sentence  of 
death  recorded  against  him,  with  an  intimation,  that,  in 
consequence  of  his  youth  the  punishment  might  be  com- 
muted to  transportation  for  life, — 'this  conviction  rendered 
unnecessary  the  further  consideration  of  the  question  as  to 
the  conviction  of  assault  on  the  first  indictment. 


Clarkgon,  for  the  prosecution. 

(a)  See  the  cases  of    Reg.  v.  (b)  These  cases,  owing  to  the 

Walter*^  Vol.  7  of  these  Reports,  time  occupied  hy  Reg.Y,  Frott,  &c., 

p.  267 ;  and    Reg,  v.   Wilkinson^  have  not  as  yet,  we  understand, 

VoL  8,  p.  662.  been  considered  by  the  Judges. 
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DECEMBER   SESSION. 

BEFORE    MR.    JUSTICE    PATTESON^   AND   MR.    BARON    ROLFE. 


Regina  V.  Box. 

Dee.  I9th.      ^ 
Where  a  person   XHE  prisoner  was  indicted  for  stealing  a  ruby  pin^  the 

for^thcTpurpoM*  goods  of  John  Howell  and  others^  in  their  dwelling-honse. 
of  purcharing  a      Pfom  the  evidence  of  a  witness  named  Webster,  who 

ruby  pin,  and  ' 

after  Miecting  was  employed  in  the  jewellery  department  of  the  proaecn- 
put'into  a  box,  tor's  housc^  it  appeared  that  on  the  17th  of  October  the 
^^Vhowas"*  prisoner  came  there  with  a  lady,  and  asked  to  look  at 
serving  him  was  gome  diamond  pins,  and  was  shewn  a  tray  oontaininff  pins, 

absent  for  a  ^      '  J  &  r— i 

minute,  took  it  and  among  them  a  ruby  pin  of  the  value  of  eleven  guineas, 

^d  put  it  into  which  he  selected,  and  it  was  put  into  a  box  for  him ;  that 

afterwirds'went  ^®  *^^^  selected  a  siguct-riug,  and  desired  that  it  might  be 

into  the  shawl  engraved  by  the  following  day.     After  this,  wishing  to 

the  shop  to  look  at  somc  scarfs,  he  was  shewn  to  the  shawl  depart- 

^cicsrsaying  nicut ;   but,  bcforc  he  went,  he  desired  the  witness  to 

that  he  would  make  out  the  bill  for  the  whole,  and  he  would  return  to 

return  and  pay        ^  ' 

for  both  toge-  him.     He,  however,  did  not  return ;  and  the  witness  went 

allowed  to  go  out,  and  saw  him  about  to  get  on  his  horse,  and  assisted 

rM^dry  ^being  ^*™  *^  mouut.    At  this  time  the  witness  had  not  missed 

made  as  to  the  pin  :  but  the  next  day  he  sent  to  the  house  of  the 

whether  he  had       .  -  . 

paid  in  the  prisoner's  father  a  bill,  which  included  the  price  of  the 
mcnt,  andTabiii,  pui-  The  witucss  stated  that  Mr.  Sedgwick,  one  of  the 
*^ce*offhc^pin  Partners,  was  in  the  house  at  the  time  he  missed  the  pin, 
was  sent  the       feut  he  did  not  mention  the  fact  to  him. 

next  day  to  the 

house  where  he  A  witness,  named  Arrow,  stated  that  he  saw  the  prisoner 
SJJ*on  thV"  **^e  ^^^  Pi^  o^*  of  the  box,  and  place  it  in  his  stock ;  but 
trial  of  the        ^^  ^^^  tell  Webster  that  he  had  seen  it.     This  witness 

prisoner  for 

stealing  the  pin, 

that,  under  these  circumstances,  it  was  for  the  jury  to  say  whether  there  was  any  intention  to  steal 

the  pin,  and  whether  there  was  or  was  not  credit  given  for  it,  and  also  that  the  proseciitora 

ought  to  have  called  the  person  who  served  in  the  shawl  department,  and  that  their  not  doing 

so  was  a  circumstance  which  would  justify  the  jury  in  looking  with  some  suspicion  at  the 
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admitted  that  he  saw  the  prisoner  the  next  day  in  Dnke         ig^p. 
Street^  Manchester  Square^  but  added  that  his  presence  of 
mind  did  not  lead  him  to  take  the  prisoner  into  custody ;  ». 

but  when  he  saw  him  at  the  Opera,  some  days  after^  he 
had  him  apprehended. 

The  person  who  served  the  prisoner  in  the  shawl  depart- 
ment was  not  called  as  a  witness  for  the  prosecution. 

Clarkstm,  for  the  prisoner,  asked  his  Lordship  if  he 
thought  any  larceny  had  been  proved? 

Patteson,  J. — I  think  it  is  a  question  for  the  jury. 

Clarkson  then  addressed  the  jury,  and  contended  that 
the  case  was  much  more  like  an  improvident  contract 
entered  into  by  the  young  man  than  a  felony.  There  is 
no  evidence  that  at  the  time  he  so  openly  took  the  pin 
from  the  box  and  stuck  it  in  his  breast,  he  intended  to 
steal  it,  and  his  going  to  the  shawl  department  and  saying 
that  he  would  return  and  give  a  check,  and  not  doing  so^ 
will  not  alter  the  case.  Webster  may  have  imprudently  let 
the  young  man  take  away  the  pin.  As  to  the  witness 
Arrow^s  statement,  it  has  every  appearance  of  a  credit 
transaction.  The  prisoner's  conduct  also  negatives  any 
felonious  intent, — ^he  does  not  run  away.  Webster's  con- 
duct, also,  in  sending  a  bill  to  the  house,  and  not  going 
after  the  prisoner,  and  not  communicating  the  fact  to  Mr. 
Sedgwick,  also  tends  to  shew  that  there  was  a  contract, 
and  that  no  felony  had  been  committed. 

Patteson,  J.,  (in  summing  up). — ^There  is  no  doubt  that 
the  pin  was  taken  by  the  prisoner,  and  that  it  was  taken 
firom  the  dwelling-house  of  Messrs.  Howell  &  James ;  but 
the  question  is,  whether,  at  the  time  the  prisoner  took  the 
ruby  pin  out  of  the  box,  he  intended  to  steal  it.  It  is  not 
because  a  person  pretends  to  purchase  that  the  taking  of 


128  CAS£S  AT  THE 

1839.  ^^  article  will  not  be  a  felony^  if  it  was  a  pretended  pur- 
chase. Gtenerally^  we  find  that  parties  pretend  to  purchase 
one  things  and  take  the  opportunity^  while  attention  is 
diverted  £rom  them,  to  stefl  another.  But  this  is  a  very 
different  case.  It  is  a  very  peculiar  one;  and  I  do  not 
recollect  having  met  with  a  similar  case  before.  I  must 
say  I  think  that  this  case  has  not  been  presented  to  you 
by  the  prosecutors  precisely  in  the  way  in  which  it  ought. 
I  think  that  the  person  who  sold  the  shawls  and  scarfe 
should  have  been  produced  before  you.  The  prosecutors 
coidd  have  done  this,  and  they  ought :  and  I  think,  as 
they  have  not,  you  ought  to  look  at  this  case  with  more 
suspicion  than  you  otherwise  would.  It  seems  extraordi- 
nary that  Webster  should  let  the  prisoner,  after  he  had 
said  he  would  come  back  and  pay  for  the  whole,  go  away 
without  making  any  inquiry  as  to  whether  he  had  paid 
for  the  things  purchased  in  the  other  part  of  the  premises. 
It  seems  to  me,  I  confess,  that  that  requires  a  great  deal 
of  explanation.  The  parties  who  are  able  to  give  that  ex- 
planation are  the  prosecutors ;  and  for  what  good  reason, 
in  the  administration  of  justice,  that  explanation  is  kept 
back,  I  cannot  conceive.  The  including  the  pin  in  the  bill 
sent  the  next  day  Tvill  not  cure  the  felony  committed  pre- 
viously, if  the  prisoner  intended  to  steal  the  pin  when  he 
took  it  from  the  counter.  But  it  is  a  circumstance  for 
you  to  take  into  accoimt,  when  you  are  considering  whe- 
ther you  can  say  you  are  satisfied  that  no  credit  was  given, 
and  that  the  prisoner  intended  to  steal  the  pin.  K  the 
prisoner  had  reason  to  conclude  that  Webster  had  given 
him  credit,  then  it  will  not  be  a  felony ;  though  Webster 
did  not,  in  terms,  give  him  that  credit. 


Verdict — ^Not  guilty. 


Doane,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 
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BEFORE    LORD    CHIEF   JUSTICE  TINDAL^    MR.  BARON  PARK£> 

AND    MR.  JUSTICE    WILLIAMS. 


Ti 


Regina  v.  Frost  and  Eleven  Others.  2)ec.  nth. 


HE  special  commission^  which  was   a  commission  of  To  constitute 
Oyer  and  Terminer  as  to  all  treasons,  misprisions  of  trea-  levying  war 
sons,  insurrections,  &c.,  in  the  usual  form,  was  directed  to  jgesty  wkhin 
Lord  Chief  Justice  Tindal,  Mr.  Baron  Parke,  and  Mr.  Jus-  ^^«  ^«**"'  ^!>«'« 

■  must  be  an  m- 

tice  Williams,  and  the  indictment  for  high  treason  on  surrection,  there 
which  Frost,  Zephaniah  Williams,  and  William  Jones,  were  accompanying 
tried,  included   also  the  names   of  nine  other  persons.  Jj^*' 'JJJ^  u*^' 
The  Ist  count  charged  that  all  the  twelve  persons  in-  must  be  for  an 

object  of  a 

eluded  in  it  traitorously  did  levy  and  make  war  against  oiur  general  nature  ; 
Lady  the  Queen  within  the  realm,  and  being  armed  did  ^^  g^  the  feader 
march  in  a  warlike  manner  throuch  divers  towns,  &c.,  and  Z^f^  »"ned 

°  '         ^  body  who  enter 

did  with  2,000  and  more  with  offensive  weapons  beset  a  town,  and 

houses  and  force  persons  to  march  with  them,  and  did  neither  to  take 

seize  arms  further  to  arm  themselves  to  destroy  the  soldiers  attock^the"miii- 

of  the  Queen,  and  to  levy  war  against  the  Queen  within  tary,  but  merely 

'  J  ^^  to  make  a  de- 

the  realm,  and  thereby  subvert  the  government  and  alter  monstration  to 
the  laws  by  force,  and  did  march  into  the  town  of  Newport  onhe^ftrengOi 
and  make  a  warlike  attack  upon  a  certain  dwelling-house,  ll^^^^U^^ 
did  fire  upon  the  magistrates,  soldiers,  and  constables  there  cure  the  Uber- 

ation  of  certain 

assembled,  and  did  attempt  and  m  a  warlike  manner  to  prisoners  con- 
subvert  and  destroy  the  constitution  and  government  of  ponucaUffence, 
this  reahn  as  by  law  established  (a).  f  to  procure 

•^  ^  '  for  those  pri- 

soners some 
mitigation  of  their  punishment,  this,  though  an  aggravated  misdemeanor,  is  not  high  treason. 

In  a  case  of  high  treason  the  prisoner  is  not  bound  of  necessity  to  shew  what  was  the  object  or 
meaning  of  the  acts  done.  The  offence  charged  roust  be  made  out  by  those  who  make  the  charge. 

(a)  In  this  count  the  marching,  charged  in  the  first  count  of  the 

&c.,  were  not  charged  as  overt  acts  indictment  in  Brandreth^t  case,  32 

of  treason,  but  were  charged  in  the  St.  Tr.  758. 
tame    way  as  the  marching  was 

VOL.  IX.  K  N.  P. 
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1839.  Second  count  (in  a  concise  fonn) — ^That  they  did  traitor- 

onsly  levy  and  make  war  against  our  Lady  the  Queen 
within  her  realm. 

Third  count — ^That  they  traitorously  *'  did  compass^  ima- 
gine, invent,  devise,  and  intend  to  deprive  and  depose  our 
said  Lady  the  Queen  of  and  from  the  style,  honour^  and 
kingly  name  of  the  imperial  crown  of  this  realm.''  In  tins 
count  seven  overt  acts  were  charged — ^viz.  1st,  that  the  pri- 
soners arranged  plans  to  subvert  the  government^  and  to 
alter  the  laws  by  force ;  2nd,  that  they  conspired  to  take 
possession  by  force  of  the  town  of  Newport,  and  to  cut  off 
all  communication  between  that  and  other  parts  of  the 
kingdom' by  mails,  post,  or  otherwise;  3rd,  that  they  did 
conspire  to  fight  with  the  soldiers  of  the  Queen,  and  attack 
the  magistrates  and  justices  of  the  peace  and  levy  war 
against  the  Queen  within  the  realm,  and  subvert  the  go- 
vernment and  change  the  laws  by  force ;  4th,  that  they  did 
provide  arms  and  ammunition  to  destroy  the  soldiers  and 
subjects  of  the  Queen,  and  to  levy  war;  5th,  that  they  did 
with  2,000  and  more  march  armed  in  a  warlike  manner 
along  highways,  towns,  &c.,  and  force  persons  to  mardi 
with  them  and  join  them,  and  did  seize  arms  to  arm  them- 
selves ;  6th,  that  they  did  with  the  2,000  march  into  the 
town  of  Newport,  and  attack  a  dweUing-house,  and  did 
fire  upon  the  magistrates,  soldiers,  and  constables  therein; 
and  7th,  that  they  did  prepare,  levy,  and  make  public  war 
against  the  Queen  within  the  realm. 

Fourth  coimt — ^That  the  prisoners  traitorously  ''  did 
compass,  imagine,  invent,  devise,  and  intend  to  levy  war 
against  our  said  Lady  the  Queen  within  the  realm,  in  or- 
der by  force  and  constraint  to  compel  her  to  change  her 
measures  and  counsels,^^  and  in  this  count  were  overt  acts 
similar  to  those  in  the  third  count. 

The  Grand  Jury  having  returned  a  true  bill  against  John 
Frost  and  eleven  others  for  high  treason^  the  twelve  pri- 
soners were  placed  at  the  bar. 
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TiNDAL^  C.  J. — Prisoners^  you  have  been  called  into  ig39. 
Court  at  this  time  for  the  purpose  of  being  informed  that 
the  Grand  Jury  have  foimd  a  true  bill  against  each  of  you 
for  high  treason.  You  will  have  copies  of  the  indictments^ 
and  a  copy  of  the  panel  from  which  the  jury  will  be  taken^ 
delivered  to  you  in  due  time;  the  Court  wishes  to  know  if 
you  have  any  coimsel  or  wish  to  have  any  one  assigned  to 
you  as  counsel^  and  whether  you  have  any  attomies;  but 
if  you  are  not  now  prepared  to  answer^  you  will  only  have 
to  express  your  wish  between  this  time  and  the  time  of 
your  trials  which  will  not  take  place  until  the  31st  of  this 
months  and  it  shall  be  attended  to. 

fViffhiman,  for  the  Crown. — My  Lords^  I  am  instructed 
by  the  Crown  to  apply  to  the  sheriff  to  famish  a  copy  of 
the  panel. 

Mr.  Owen,  (an  attorney) — My  Lord,  I  appear  for  one  or  The  Conrt  wUi 
two  of  the  prisoners,  and  I  wish  to  make  an  application  to  ^q^L  ^^en 
have  the  money  which  was  taken  fix)m  them  returned  to  ^™™  t  priioner 

•^  charged  with 

them.     I  appear  for  Zephaniah  Williams.  high  treason  be 

reilored  to  him, 
unless  it  be 

TiNDAL,  C.  J.,  (addressing  Zephaniah  Williams).— Do  ^fco'iS^T 
you  wish  to  have  this  gentleman  as  your  attorney  ?  *«  money 

forms  no  part  of 
the  proof 

Zephaniah  Williams. — I  do,  my  Lord.     10/.  was  taken  "S**"'*  **"^ 
firom  me. 

TiNDAL,  C.  J. — Before  we  can  grant  your  application, 
Mr.  Owen,  we  must  know  if  the  money  forms  any  part  of 
the  proof. 

Wightman, — ^My  Lords,  on  the  part  of  the  Crown  we 
have  no  objection  to  give  up  the  money. 

TiNDAL,  C.  J.— Then  let  it  be  so. 

k2 
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Counsel  may 
be  assigned  for 
a  prisoner 
charged  with 
high  treason 
upon  an  appli* 
cation  made  to 
the  clerk  of  the 
Crown  during 
an  acyoumment 
of  the  Commis« 
sion  between 
the  finding  of 
the  indictment 
and  the  arraign- 
ment, or  the 
prisoner  will  be 
allowed,  if  he 
wishes  it,  to 
delay  naming 
his  counsel  till 
he  is  brought 
up  to  be  tried. 

Prisoners 
charged  with 
high  treason 
will  be  allowed 
copies  of  the 
depositions 
against  them  on 
the  terms  pre- 
scribed by  the 
sUt  6  &  7 
Wilt  4,  c  114, 
s.  8. 


Mr.  Owen. — ^May  I  presume  to  ask^  my  Lords^  if  we 
may  not  apply  to  have  counsel  assigned  at  a  future  period 
between  this  and  the  trial? 

TiNDAL^  C.  J. — Certainly^  upon  your  making  application 
to  Mr.  Bellamy^  the  clerk  of  the  Crown. 

Mr.  Bellamy. — You  can  make  the  application  to  me 
yourself,  or  by  your  agent  in  town  (a.) 

Mr.  Owen. — ^I  now  beg,  my  Lords,  to  make  application 
that  copies  of  the  depositions  may  be  furnished  to  the 
prisoners. 

TiNDAL,  C.  J. — The  depositions  having  been  returned  to 
the  officers  of  the  Court,  you  may  have  them  on  the  terms 
mentioned  in  the  act  (i.) 

Mr.  Owen. — My  Lords,  Mr.  Greach  defends  some  of  the 
prisoners ;  may  I  make  application  also  on  his  behalf? 

TiNDAL,  C.  J. — No,  but  the  prisoners  may  apply  them- 
selves. 

The  prisoner  Charles  Waters. — I  beg  leave,  my  Lords, 
to  make  application  for  the  depositions  in  my  caae. 


A  person 
charged  with 
high  treason 
cannot  be  al- 
lowed by  the 


TiNDAL,  C.  J. — Certainly. 

Mr.  Owen. — I  am  instructed,  my  Lords,  on  the  paxt  of 
Mr.  Frost,  to  make  application  that  I  may  be,  together 
with  Mr.  Greach,  assigned  as  his  solicitor. 


(a)  Sec  post,  p.  134.  p.  32,  and  see  the  case  of  £x  parte 

(b)  The  Stat   6  &  7  Will.  4,       Greenacre,  lb. 
c.  114,  S.3,  set  forth  ante,  Vol.  8, 
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TiNDAL,  C.  J. — Are  you  partners?  1839^ 

_,       -.  __  _       _  Regina 

Mr.  Owen. — ^No,  my  Lord.  ». 

Frost. 
Court  before 

TiNDAL^  C.  J, — ^Which  gentleman  do  you  wish  to  have,  which  he  is 

Mr.  i?Y08t  f  two  attomiei 

nnlen  they  be 
partners. 

The  prisoner  Frost. — I  want  the  two,  my  Lord. 

TiNDAL,  C.  J. — But  the  act  only  gives  a  power  to  have  one 
attorney.  If  there  was  a  partnership  it  might  be  other- 
wise, but  without  that  we  have  no  authority  to  allow  two 
persons  to  act  as  attomies  for  one  prisoner;  any  person 
you  may  choose  to  employ  will  have  free  access  to  you  at 
all  reasonable  times. 


The  prisoner  Frost. — My  Lord,  a  number  of  papers  The  Court 

were  taken  from  my  house,  which  I  understand  are  to  be  prisoner  is™ 

used  against  me.    I  therefore  apply  either  for  the  originals  ^^^^^^^ 

or  copies  of  those  papers.  ^^^  not  order 

that  papers 
taken  from  his 

TiNDAL,  C.  J.— We  have  no  authority  to  grant  that.        ^r^f^, 

neither  will 
they  order  that 

Some  of  the  prisoners  applied  to  be  frumished  with  copies  ^e  shall  be 
of  the  depositions,  and  their  request  was  acceded  to  upon  copies  of  them, 
their  paying  for  them  according  to  the  terms  of  the  stat. 
6  &  7  Will.  4,  c.  114,  s.  8,  and  they  were  directed  to  in- 
form the  clerk  of  the  Crown  which  of  the  great  number  of 
depositions  they  should  reqtdre. 

TiNDAL,  C.  J. — For  the  present  take  back  the  prisoners 
to  the  place  fix)m  whence  they  were  brought. 

Adjourned  to  the  31st  of  December. 
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On  the  31st  of  December  the  Court  again  sat^  when  the 
prisoners  were  all  arraigned,  and  each  pleaded  not  guilty. 

Campbell,  A.G.,  asked  that  the  prisoner's  counsel  might 
state  whether  they  intended  to  sever  in  their  challenges. 


Sir  F.  Pollock,  and  Kelly,  stated  that  they  appeared 
for  John  Frost  only,  and  they  should  challenge  separately. 

Thomas. — I  shall  appear  for  some  of  the  other  prisoners, 
but  have  to  pray  that  they  may  not  be  called  on  to  name 
counsel  till  they  are  brought  up  for  triaL 

TiNDAL,  C.  J. — Let  it  be  so. 


The  only  conn- 
Mi  in  t  caie  of 


Each  prisoner  was  separately  asked  if  he  wished  to  have 
counsel,  and  each  answered,  that  he  wished  to  postpone 
naming  his  counsel  till  he  was  brought  up  for  trial. 

Thomas. — I  am  also  assistant  counsel  for  Mr.  Frost  (a). 


{a)  On  the  trial  of  the  case  of 
Rex  V.  Home  Tooke  for  high  trea- 
son, tried  in  1794,  (25St.Tr.4), 
the  two  counsel  assigned  hy  the 
Court  were  Mr.  Erskine,  (after- 
wards Lord  Ersldne),  and  Mr. 
Gihbs,  (afterwards  Lord  Chief  Jus- 
tice Gihhs)  ;  the  assistant  counsel 
heing  Mr.  Dampier,  (afterwards 
Mr.  Justice  Dampier),  Mr.  Felix 
Vaughan,  and  Mr.  Gumey,  (now 
Mr.  Baron  Gumey). 

In  the  case  of  Rex  v.  «S'/one,  for 
high  treason,  tried' in  1796,  (25 
St.  Tr.  1155),  the  two  counsel  as- 
signed were  Mr.  Serjt  Adair  and 
Mr.  Erskine,  (afterwards  Lord  Ers- 
kine), the  assistantcounsel heing  Mr. 
Gihbs,  (afterwards  Lord  C.  Justice 


Gihbs),  Mr.  Adam,  (afterwards 
Lord  C  C.  Adam),  Mr.  Hoboyd, 
(afterwards  Mr.  Justice  Holroyd), 
and  Mr.  C.  F.  Ward ;  and  in  the  case 
of  Rex  V.  Croetfield,  for  high  tr«i- 
son,  tried  in  1796,  (26  St  Tr.  8), 
the  two  counsel  assigned  were  Mr. 
Adam,  (afterwards  Lord  C.  C 
Adam),  and  Mr.  Gumey,  (now  Mr. 
Baron  Gumey),  the  assistant  ooon- 
sel  being  Mr.  Moore  and  Mr.  Macin- 
tosh, (afterwards  Sir  J.  Macintosh). 
We  believe  that  in  each  of  these 
instances  the  whole  of  the  defence 
in  Court  was  conducted  by  the  two 
coimsel  who  were  assigned  by  the 
Cdirt,  and  we  believe  that  the 
eminent  persons  who  acted  as  as- 
sistant counsel  did  not  in  any  in- 
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TiNDAL,  C.  J. — The  Court  can  take  no  notice  of  that.  1939, 


Campbell,  A.  G. — I  intend  to  proceed  first  with  the  trial 
of  John  Frost. 

high  treason 
who  are  recog- 

The    entire   jury  panel  was  called  over  to  ascertain  court  we  the 
which  of  the  persons  appeared^  and  which  were  exempt^  or  JJJ,o  j°"°^! 

to  be  excused.  signed  by  the 

Court,  and  the 
Court  will  not 

Mr.  Samuel  Babington  claimed  exemption  as  a  town  ^ny  assistant 
councillor  of  Monmouth.  counsel 

The  objection  was  allowed  (a). 

Richard  Hillier  was  called. — ^The  juror  summoned  stated 
his  name  to  be  Joseph  Hillier.  The  name  was  struck  out 
of  the  panel,  and^  the  list  haying  been  gone  through^  sixty 
of  the  jury  were  excused,  and  twenty-two  fined. 

Mr.  Bellamy^  the  clerk  of  the  Crown^  then  began  to  call  In  a  case  of 

j.\.  i»  x-i       •  •!_  J    •     Ai-  J        treason  where 

over  the  names  of  the  jurors  who  appeared^  m  the  order  the  prisoner's 
in  which  the  names  were  placed  on  the  panel,  which  was  ^^""^e^Mi^ 
alphabetical.  of  the  jurors 

should  be  taken 
from  a  ballot- 

Sir  F.  PoUock.—l  must  object  to  the  calling  of  the  ^fngT^llfd^^ 
jurors  in  alphabetical  order.     I  wish  to  have  the  names  ®^*'  *?  **** ,  ^ 

•  *  order  in  which 

taken  by  ballot.  they  stood  in 

the  panel,  which 
was  alphabet!- 

KeUy.—U  they  are  taken  alphabetically,  the  sheriflF  ^o'pJ^^Hon  was 
might  select  persons  of  particular  opinions,  and  the  pri-  acquiesced  in 
soners^  challenges  be  exhausted  in  the  first  few  letters.         ney-Oenerai, 

the  Court  al« 
lowed  the 

Campbell,  A.  G. — I  am  perfectly  ready  to  acquiesce  in  »•"«»  ®'  *>>• 
the  course  proposed,  if  the  Court  think  it  right  to  accede  taken  from  a 

stance  take  any  part  whatever  in  (a)  Under  sect.  122  of  the  stat. 

the  public  proceedings  in  Court,  5  &  6  Will.  4,  c.  76,  (the  Municipal 

either  by  examining,  cross-ezamin-  Corporations  Act), 
ing,  arguing,  or  otherwise. 
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1839.        to  it.     The  present  course  has  been  uniformly  punned 

^^^^^^      since  the  reign  of  King  William  the  Third.     I  think  the 

t>.  alphabetical  arrangement  is  the  strongest  proof  that  the 

ballot-box  •  bnt  ^*™®®  ^^  particular  persons  are  not  selected  to  be  placed 

if  the  Attorney-    at  the  top  of  the  Ust. 
General  had 
objected,  the 

h.Te'^JIiSl^"'"      Sir  F.  Pollock.— I  beUeve  there  has  not  been  tiU  now 
the  »ppUation.  an  alphabetical  arrangement. 

Farke^  B. — I  believe  that  the  list  at  the  Central 
Criminal  Court  is  alphabetical  (a). 

Sir  F.  Pollock, — ^A  greater  burden  is  thrown  on  the 
earlier  letters^  which  is  xmfair  towards  the  jurors. 

TiNDAL,  C.  J. — li  the  application  had  been  objected  to, 
I  should  not  have  yielded  to  it.  As  the  Attomey>General 
does  not  object^  the  names  may  be  called  firom  the  bal- 
lot-box. 

The  names  of  the  jurors  were  taken  fix>m  the  ballot- 
box. 

Each  juror  was  sworn  on  the  voire  dire,  as  to  his  qualifi- 
cation, before  he  was  sworn  to  try. 

Mr.  Edward  Davies,  of  Tintem-parva,  had  been  sworn 
on  the  voire  dire  as  to  his  qualification. 

The  pronsioni        Campbell,  A.  O.,  challenged  him  for  the  Crown. 

of  the  Stat  6 
Geo.  4,  c.  50, 

8. 29,  with  re-         Sir  F.  Polhck,  and  Kelly,  objected,  Ist,  that  the  Crown 

spect  to  chal-  ,  •  i  ■■       i 

len^ngofjurori  has  no  right  to  challenge  peremptorily;  and,  2nd,  that 
i/amere'i^n-  the  juror  had  taken  the  book  into  his  hand  to  be  sworn  to 

(a)  We    believe    that  the  jury  order  from  the  top.     On  the  Nisi 

panels  on  the  Crown  side  on  the  Prius  side  they  are  taken  from  m 

Oxford  Circuit  are  alphabetical,  and  ballot-box. 
tliat  they  are  called  over  in  regular 
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try;  and  that^  therefore^  the  challenge  came  too  late.  On  the         ig39^ 
first  pointy  they  cited  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  29. 

TiNDAL,  C.  J. — ^We  have  no  doubt  as  to  the  first  point. 

actment  of  the 
law  on  this  suIh 

Campbell,  A.  G. — In  Brandreth's  case  (a),  it  was  held  that  before  thrjIiM- 
the  officer  of  the  Court  should  be  asked  whether  he  had  wgofthatiu- 

tutc. 
directed  the  juror  to  take  the  book.  The  chal- 

lenge of  a  jar«r| 
either  by  the 

TiNDAL,  C.  J.,  caUed  on  Mr.  Bellamy  (the  clerk  of  the  Jrf^er'mJlS* 
Crown)  to  state  whether  he  had  directed  the  juror  to  take  ^*  ^^^^  ^^^ 

"  Mthis  com- 

the  book.  menced.     The 

moment  the 
•ath  haa  begun 

Mr.  Bellamy  said  that  he  had  not.  Jjj*  ^}^}^' 

*'  The  oath  is 

begun  by  the 

TiNDAL,  C.  J. — The  rule  is  that  challenges  must  be  made  booic,  having 
as  the  jurors  come  to  the  book,  and  before  they  are  sworn.  by*3ie  officer 
The  moment  the  oath  is  be^un  it  is  too  late,  and  the  oath  °^**  F****f!  t* 

^  '  do  so;  but  if  th# 

is  h<  gun  by  the  juror  taking  the  book,  having  been  di-  juror  takes  tho 
rected  by  the  officer  of  the  Court  to  do  so.     If  the  juror  authority, 
takes  the  book  without  authority,  neither  party  wishing  wtlhing  to^al- 
to  challenge  is  to  be  prejudiced  thereby.    As  to  the  first  ^«ng«  >»  to  be 
point  we  are  called  upon  to  deviate  from  a  practice  of  long  thereby, 
standing.     I  think  it  is  not  a  correct  inference  firom  the 
words  of  the  statute  that  the  Crown  is  deprived  of  its 
right  to  challenges,  except  for  cause  assigned.     The  29th 
section  of  the  stat.  6  Geo.  4,  c.  50,  is  a  mere  re-enactment 
of  the  stat.  33  Edw.  1,  st.  4. 

Farke,  B. — As  to  the  time  of  making  the  challenge,  I 
am  of  opinion  that  the  prisoner  or  the  Crown  must  chal- 
lenge before  the  oath  is  commenced,  and  the  delivery  of 
the  book  to  the  witness  is  the  commencement  of  the  oath. 
With  respect  to  the  other  point,  the  recent  statute  is  a 

(a)  32  St.  Tr.  770.  In  that  case  juror  must  be  challenged  "  before 
Mr.  Justice  Hokoyd  says,  that  the      the  book  is  presented  to  him." 
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mere  re-enactment  of  the  old  law  on  the  subject.  The 
words  are  remarkable ;  the  challenge  is  not  to  be  void^  but 
only  the  inquisition  is  not  to  be  postponed  by  reason  of 
it^  which  seems  to  sanction  the  construction  which  has 
been  put  on  it. 


In  charging  a 
jury  with  a 
prisoner  in  a 
case  of  high 
treason,  it  is 
not  necessary  to 
read  the  whole 
of  the  indict- 
ment at  length 
to  the  Jury 
unless  the  pri- 
soner or  his 
counsel  wish  it; 
it  is  sufficient 
for  the  clerk  of 
the  Crown  to 
state  the  sub- 
stance of  it. 


Willi  AMs^  J. — If  the  facts  had  been  different  with  respect 
to  the  taking  of  the  book^  I  should  have  had  great  diffi- 
culty in  distinguishing  this  from  Brandreth's  case ;  for  I 
think  the  taking  of  the  book  is  as  much  a  conunenoement 
of  the  taking  of  the  oath  as  if  the  first  two  or  three  words 
of  the  oath  had  been  uttered. 

The  challenge  was  allowed. 

A  full  jury  having  been  swom^  Mr.  Bellamy^  the  derk 
of  the  Crown^  proceeded  to  give  the  prisoner  Frost  in 
charge^  and  had  read  the  first  count  of  the  indictment  to 
them  at  length. 

TiNDAL,  C.  J. — Sir  F.  Pollock,  do  you  wish  the  indict- 
ment read  at  length  ?     If  you  do,  it  shall  be. 

Sir  F.  Pollock. — ^By  no  means.  I  think  it  would  be  better 
understood  by  stating  the  substance  only. 

Mr.  Bellamy  stated  the  substance  of  the  other  three 
counts  to  the  jury,  and  concluded  the  giving  of  the  pri- 
soner in  charge  in  the  usual  manner. 


During  a  trial 
for  high  treason, 
which  was  ex- 
pected to  last 
several  days, 
the  Court  or- 
dered that  the 
prisoner's  attor- 


Sir  F.  Pollock  asked  that  the  prisoner's  attorney  might 
see  him  daily  after  the  Court  broke  up,  and  before  it  sat 
in  the  morning. 

TiNDAL,  C.  J. — ^Let  the  counsel  and  attorney  have  access 


^M  to  him''*  to  **^®  prisoner  at  any  reasonable  hour. 
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Kelly. — Perhaps  your  Lordships  will  say  till  9  or  10  at         ig^^ 
night.  "^ — V — ^ 

Reoima 
«. 

The  governor  of  the  prison  stated  that  the  debtors  were        ^*®«T' 

"^  every  dmy  after 

locked  up  at  9.  the  niingof  the 

Court  till  10 
p.  m.,  and  before 

TiNDAL,  C.  J.— I  do  not  think  10  an  unreasonable  hour.  !J*  S"'"*^^^ 

'  the  Court  from 

Let  them  have  access  till  that  time.  7  a.m.,  although 

it  was  stated  by 
the  governor  of 

i&%.— At  what  hour  in  the  morning?    At  7?  S'Jri"!!^' 

not  open  for 
any  other  pur* 

The  Grovemor. — ^The  bell  is  not  rung  till  half-past  7.        pose  un  half. 

past  7  a.m.,  and 
was  shut  for  the 

TiNDAL,  C.  J.— At  any  time  after  7.  '^^^^^  tt» p.  m. 


Talbot  opened  the  indictment.  1840. 

January  \iL 

Sir  F,  Pollock  wished  now  to  object,  that  no  list  of  wit- 
nesses had  been  delivered  to  the  prisoner  in  pursuance  of 
the  statute,  and  wished  to  be  heard  on  this  point  before 
the  case  was  opened  by  the  Attomey-Greneral. 

TiNDAL,  C.  J. — ^We  cannot  interpose  without  the  con- 
sent of  the  Attorney-General. 

Campbell,  A.  6.,  opened  the  case  for  the  Crown,  and  in 
his  opening  said : — ^This  indictment  against  John  Frost 
consists  of  four  counts.  There  are  two  for  levying  war 
against  her  Majesty,  in  her  realm ;  the  third  is  for  com- 
passing to  depose  the  Queen  firom  her  royal  throne ;  and 
the  fourth  is  for  compassing  to  levy  war  against  the  Queen, 
with  intent  to  compel  her  to  change  her  measures.  It  is 
probable  that  your  attention  may  be  chiefly  directed  to 
the  two  first  counts  of  the  indictment,  for  levying  war 
against  the  Queen  in  her  realm.  These  two  counts  are 
framed  upon  an  act  of  Parliament  passed  in  the  25th  Ed- 
ward the  Third, — a  statute  which,  if  properly  enforced,  is 
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1840.  ^  ^^  considered  a  safeguard  of  the  public  peace  and  of  the 
tranquillity  of  society;  it  is  a  statute  neither  to  be  strained 
nor  evaded.  There  had  been^  in  the  reign  of  Edward  the 
Thirds  complaints  that  the  law  of  treason  was  vague  imd 
unknown ;  and,  to  secure  the  country  from  that  miserable 
state^  this  statute  was  passed.  It  is  intitled,  ^'  A  Declara- 
tion which  offences  shall  be  a4judged  Treaaon ;''  and  it 
thus  begins : — "  Item^  whereas  divers  opinions  have  been 
before  this  time^  in  what  case  treason  shall  be  said,  and  in 
what  not.  The  King,  at  the  request  of  the  Lords  and  of 
the  Commons,  hath  made  a  declaration  in  the  manner  as 
hereinafter  followeth;  that  is  to  say'' — ^now  these  things 
that  follow  are  to  be  declared  treason — ''When  a  man 
doth  compass  or  imagine  the  death  of  our  Lord  the  King/' 
'^  or  if  a  man  do  levy  war  against  our  Lord  the  King  in  his 
realm,  or  be  adherent  to  the  Jiang's  enemies  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm,  and  thereof 
be  probably  attainted  of  open  deed  by  the  people  of  their 
condition."  It  is  therefore  hereby  declared  to  be  substan- 
tive treason  to  levy  war  against  the  King  in  his  realm,  and 
that  is  to  be  proved  by  acts  that  are  done,  and  it  must 
be  proved  clearly  and  satisfactorily.  But  then,  it  is  not 
every  breach  of  the  public  peace,  even  with  an  armed 
force,  that  makes  out  the  crime  of  treason;  it  must  be  by 
some  public  and  premeditated  plan,  and  this  is  guarded  by 
the  statute  itself,  for  the  statute  goes  on  with  an  enact- 
ment— ^*  And  if  percase  any  man  of  this  realm  ride  armed, 
covertly  or  secretly,  with  men  of  arms  against  any  other, 
to  slay  him,  or  rob  him,  or  take  him,  or  retain  him,  till  he 
hath  made  fine  or  ransom  for  to  have  his  deliverance,  it  is 
not  the  mind  of  the  King  or  his  council  that  in  such  case 
it  shall  be  judged  treason,  but  it  shall  be  judged  felony  or 
trespass,  according  to  the  laws  of  the  land  of  old  time 
used,  and  according  as  the  case  requireth."  Therefore, 
you  have  the  line  drawn  by  the  statute  itself,  for  it  is 
not  to  be  held  treason  to  ride  armed  to  slay  a  person,  or 
to  rob  him,  or  to  take  him,  or  retain  him  till  he  hath 
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made  fine  or  ransom  to  Iiaye  his  deliyerance.  Whenever  i^^^ 
there  is  a  private  wrong  only  to  be  complained  of^  a  pri- 
vate grievance  to  be  redressed^  or  a  private  object  to  be 
attained^  although  force  may  be  used^  and  although  this  is 
an  offence  against  the  law^  it  does  not  amount  to  the  crime 
of  treason ;  but  where  you  have  an  armed  force  setting  the 
law  at  defiance  for  a  general  object^  that  is  an  offence  com- 
prehended by  that  act  of  Parliament.  Levying  war  against 
the  King  does  not  mean  merely  heading  a  force  by  a  pre- 
tender to  the  Crown^  as  in  the  wars  between  the  houses  of 
Yoric  and  Lancaster^  or  in  1745^  but  it  is  where  there  is 
an  armed  force  seeking  to  supersede  the  law  and  to  gain 
some  public  object.  I  will  state  to  you  upon  this  subject 
the  authority  of  one  of  the  most  eminent  and  most  consti- 
tutional of  judges  that  ever  adorned  the  English  bench — ^I 
mean  Sir  Michael  Foster.  He  has  defined  the  ofience 
that  this  statute  comprehends^  and^  iiter  pointing  out  that 
it  is  not  to  apply  to  private  cases^  he  says  (p.  210) : — ''  The 
case  of  the  Earls  of  Gloucester  and  Hereford^  and  many 
other  cases  cited  by  Hale^  some  before  the  Statute  of 
Treasons,  and  others  after  it.  Those  assemblies^  though 
attended  mimy  of  them  with  bloodshed,  and  with  the 
ordinary  apparatus  of  war,  were  not  held  to  be  treason- 
able assemblies,  for  they  were  not  in  construction  of  law 
raised  against  the  King  or  his  royal  Majesty,  but  for  pur- 
poses of  a  private  personal  nature.  Upon  the  same  prin- 
ciple, and  within  the  reason  and  equity  of  the  statute, 
risings  to  maintain  a  private  claim  of  right,  or  to  destroy 
particular  enclosures,  or  to  remove  nuisances  which  affected, 
or  were  thought  to  affect,  in  point  of  interest,  the  parties 
assembled  for  those  purposes,  or  to  break  prisons  in  order 
to  release  particular  persons,  without  any  other  acts,  have 
not  been  holden  to  be  a  levying  of  war  within  the  statute; 
and,  upon  the  same  principle,  I  think,  it  was  very  rightly 
held  by  five  of  the  judges,  that  the  rising  of  the  weavers 
about  London  did  not  amount  to  a  levying  war,  though 
great  outrages  were  committed  on  that  occasion,  not  only  in 
London,  but  in  the  adjacent  country  /'  ''  for  those  judges 
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^g^^  considered  the  whole  affair  merely  as  a  private  quarrel  to 
prevent  the  use  of  a  particular  engine/'  "  Five  of  the  judges 
were  of  a  different  opinion^  but  the  Attomey-Oenerd 
thought  proper  to  proceed  for  a  riot  only/'  These  are  the 
instances  in  which  he  says  the  statute  does  not  apply;  but 
every  insurrection  intended  against  the  person  of  the  King 
to  dethrone  him^  or  to  compel  him  to  alter  his  govern- 
ment, amounts  to  levying  war  within  the  statute,  and  ewerj 
conspiracy  to  levy  war  with  an  overt  act  for  these  pur- 
poses cannot  be  effected  by  numbers  without  manifest 
danger.  Then  follows  this  passage : — *'  Insurrections,  in 
order  to  throw  down  all  enclosures,  to  alter  the  established 
law  or  change  religion,  or  open  all  prisons,  all  risings  in 
order  to  effect  these  innovations  of  a  public  and  general 
concern  by  an  armed  force,  are  high  treason  within  the 
clause  of  levying  war ;  for  though  they  are  not  levelled  at 
the  person  of  the  King,  they  are  against  his  royal  Majesty, 
and  have  a  direct  tendency  to  dissolve  aU  the  bonds  of 
society,  and  destroy  all  property  and  government  by  an 
armed  force;  insurrection  for  redressing  national  griev- 
ances, or  for  reforming  real  or  imaginary  evils  of  a  public 
nature,  and  in  which  the  insurgents  have  no  special  interest^ 
risings  of  this  kind  are,  by  construction  of  laWj  within  the 
clause  of  levying  war,  for  they  are  levelled  at  the  King's 
crown  and  royal  dignity/'  It  will  not  be  said,  I  hope, 
that  we  are  resorting  to  constructive  treason;  we  seek 
to  bring  our  case  within  the  specific  offence  defined  by 
the  act  of  Parliament,  as  that  law  has  always  been  en- 
forced. K  these  avowed  insurrections  were  not  to  be  con- 
sidered as  treason,  and  to  be  punished  with  great  severify, 
what  safety  would  there  be  for  society?  There  are  many 
temptations  of  revenge,  of  wrong-headed  zeal,  which  mMj 
lead  indiriduals  to  attempt  to  bring  about  a  revolution  in 
the  government  and  change  the  existing  state  of  affairs. 
Such  attempts,  if  made  by  one,  may  be  m  ade  by  many, 
and  the  consequence  would  be  a  general  dissolution  of  so- 
ciety, confusion,  and  disorder.  There  is  another  passage 
in  Mr.  Justice  Foster's  work,  which  foUows  soon  after. 
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in  section  10 : — "  Attacking  the  King's  forces,  in  oppo-         1340, 
sition  to  his  authority,  upon  a  march,  is  levying  war  against 
the  King : "  "  but  if  upon  a  sudden  quarrel,  from  some 
affiront  given  or  taken,   the   neighbourhood  should  rise 
and  drive  the  forces  out  of  their  quarters,  that  would  be 
a  great  misdemeanor,  and  if  death  should  ensue  it  may 
be  felony  in  the  assailants ;  but  it  will  not  be  treason,  be- 
cause there  was  no  intention  against  the  King's  person 
or  government/'     You  have  it  here  again  laid  down  that 
attacking  the  Eang^s  forces,  in  opposition  to  his  authority, 
is  levying  war  against  the  King.     If  it  should  be  upon 
some   sudden  provocation,   or  without  premeditation,   it 
would  not  be  a  levying  of  war ;  but  where  it  is  an  attack 
upon  the  King's  troops  by  premeditation  and  design,  that  is 
a  substantive  offence  within  the  act  of  Parliament.     By 
the  stat.  36  Greo.  3,  c.  7,  the  law  of  treason  is  clearly  de- 
fined j  it  is  enacted  ''  that  if  any  person  or  persons  what- 
ever shall  within  the  realm,  or  without,  compass,  imagine, 
invent,  devise,  or  intend  death  or  destruction,  or  any  bodily 
harm  tending  to  death  or  destruction,  maim  or  wounding, 
imprisonment  or  restraint,  of  the  person  of  our  Sovereign 
Lord  the  King,  his  heirs  and  successors,  or  to  deprive 
or  depose  him  or  them  from  the  style,  honour,  or  kingly 
name  of  the  Imperial  Crown  of  this  realm,  or  of  any  other 
of  his  Majesty^s  dominions  or  countries,  or  to  levy  war 
against  his  Majesty,  his  heirs  and  successors,  within  this 
realm,  in  order  by  force  or  constraint  to  compel  him  or 
them  to  change  his  or  their  measures  or  counsels,  or  in 
order  to  put  any  force  or  constraint  upon  or  to  intimidate 
or  overawe  both  houses  or  either  house  of  Parliament,  or  to 
move  or  stir  any  foreigner  or  stranger  with  force  to  invade 
this  realm  or  any  other  his  Majesty^s  dominions  or  coua- 
tries  under  the  obeisance  of  his  Majesty,  his  heirs  and  suc- 
cessors, and  such  compassings,  imaginations,  inventions, 
devices,  or  intentions,  or  any  of  them,  shall  express,  utter, 
or  declare,  by  publishing  any  printing  or  writing,  or  by  any 
overt  act  or  deed,  being  legally  convicted  thereof,  upon  the 
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1840.  oaths  of  two  lawful  and  credible  witnesses  npon  trial,  or 
otherwise  convicted  or  attainted  by  due  course  of  law,  Hhea 
every  such  person  and  persons  so  as  aforesaid  ofifending 
shall  be  deemed^  declared^  and  adjudged  to  be  a  traitor  and 
traitors/'  The  third  count  of  this  indictment  chaises  the 
prisoner  at  the  bar  with  compassing  or  imagining  to  de- 
throne our  Sovereign  Lady  the  Queen,  and  to  depose  her 
from  her  royal  state  and  kingly  dignity ;  and  in  order  to 
prove  this  it  will  be  necessary  to  shew  you  that  certain  overt 
acts  were  done,  and  it  will  appear  that  there  was  an  armed 
insurrection  of  a  public  nature  raised  and  made  within  the 
realm  with  the  intention  of  superseding  and  destroying 
the  authority  of  the  Crown.  This,  then,  if  proved  by  the 
oaths  of  two  credible  witnesses,  as  I  am  instructed  it  will 
be,  and  these  overt  acts  being  so  proved,  I  will  say,  under 
the  direction  of  my  Lords  who  preside  here,  amount  to  tbe 
crime  of  high  treason.  The  last  count  o£  the  indictment 
charges  the  prisoners,  with  others,  with  endeavouring  to 
compel  her  Majesty,  by  force,  to  change  her  measures,  and 
this  charge  also  must  be  proved  by  overt  acts,  and  if  it 
be  so  proved  there  is  a  clear  treason  within  the  mean- 
ing of  this  statute.  Before  I  conclude  these  few  and  brief 
observations  upon  the  law  of  treason,  I  will  refer  yoa  to 
the  latest  authority  upon  the  law  of  treason.  The  author- 
ity of  my  Lord  Tenterden,  in  the  trial  of  Arthur  Thistle- 
wood  and  others,  and  from  which  it  will  be  seen  that,  from 
the  time  of  Sir  Michael  Foster  down  to  the  present.  Sir 
M.  Foster's  views  of  the  law  of  treason  had  been  univer- 
sally adopted.  In  the  33rd  volume  of  the  State  Trials,  p. 
684,  are  these  words  of  the  Lord  Chief  Justice  Tenterden : — 
*'  Before  the  passing  of  the  late  statute  it  had  been  settled 
by  several  cases  actually  adjudged,  and  by  the  opinions  of 
the  text  writers  on  this  branch  of  the  law,  that  all  atten^its 
to  depose  the  King  from  his  royal  state  and  title,  to  restrain 
his  person,  or  to  levy  war  against  him,  and  all  conspiracies, 
consultations,  and  agreements  for  the  accompUahment  of 
these  objects,  were  overt  acts  of  compassing  and  imagining 
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the  death  of  the  King.  By  this  statute  the  compassing  or  ]g4Q 
intending  to  commit  these  acts^  that  is^  to  depose  his  Majesty^ 
to  restrain  his  person^  or  to  levy  war  against  him,  for  such 
purposes,  is  a  substantive  treason,  and  thereby  the  law  is 
rendered  more  clear  and  plain,both  to  those  who  are  bound 
to  obey  it  and  those  who  are  engaged  in  the  administration 
of  it.  It  may  be  proper  for  me  to  add,  that  it  has  been 
established  in  the  like  manner  that  the  pomp  and  circum- 
stances of  military  array,  such  as  usuaUy  attend  regular 
war£eure,  are  by  no  means  necessary  to  constitute  an  actual 
levying  of  war  within  the  true  meaning  of  the  ancient  sta- 
tute.^'  And  this  you  will  particularly  observe  to  be  the 
case,  for  the  learned  Judge  whom  I  have  been  quoting 
continues : — "  Insurrections  and  risings  for  the  purpose  of 
effecting  by  force  and  numbers — ^however  ill-arranged, 
provided,  or  oi^anized — ^any  innovation  of  a  public  na- 
ture, for  redress  of  supposed  public  grievances,  in  which 
the  parties  had  no  special  or  particular  interest  or  concern^ 
have  been  deemed  instances  of  the  actual  levying  of  war^ 
and  consequently  to  compass  or  imagine  such  an  insurrec- 
tion, in  order,  by  force  and  numbers,  to  compel  his  Majesty 
to  alter  his  measures  or  counsels,  will  be  to  compass  or 
imagine  the  levying  of  war  against  his  Majesty  for  that 
purpose,  within  the  just  meaning  of  the  modem  statute. 
Rebellion  at  its  first  commencement  is  rarely  found  in  mi- 
litary discipline  or  array,  although  a  little  success  may 
soon  enable  its  actors  to  assume  them.^^  Thus,  then,  we 
find  the  learned  Judge,  who  presided  upon  this  not  very 
distant  occasion,  bearing  out  fully  the  same  view  of  the  law 
of  treason  which  had  been  taken  by  Sir  M.  Foster;  and, 
ther^ore,  all  insurrections  of  a  public  nature  in  which 
the  parties  have  no  special  or  particular  interest  or  con- 
cern^ have  been  deemed  treasons  and  levyings  of  war^ 
within  the  meaning  of  the  statute. 

At  the  conclusion  of  the  opening  Samuel  Simmonds  was 
called  as  a  witness. 

VOL.  IX.  L  N.  p. 
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Sir  F.  Pollock  objected  that  the  prisoner  bad  not  been 
properly  served  with  a  list  of  witnesses. 

It  was  proved  that  the  copy  of  the  indictment  aad  the 
list  of  jurors  were  served  on  the  13th  of  DecenoLber,  183% 
and  that  on  the  17th  of  December  the  list  of  witnesses 
was  served. 


Sir  F.  Pollock  and  KeUy  submitted  that  by  the  ttat.  7 
Anne,  c.  21,  and  the  Jury  Act,  6  G^o.  4,  c.  50,  a.  21,  the  list 
of  witnesses  must  be  served  at  the  same  time  aa  the  list  cf 
jurors,  simul  et  semel,  and  that  this  was  the  proper  time  for 
taking  the  objection. 

Campbell,  A.  G.,  argued,  first,  that  the  objection  waa  not 
well  founded;  and,  secondly,  that  if  made  at  all,  it  abonld 
have  been  made  at  the  time  of  arraignment,  and  was  now 
too  late.    He  was  arguing  his  second  point,  when, 

TiNDAL,  C.  J.,  said,  that  the  Court  would  allonr  Hbe  txid 
to  proceed,  and  take  the  opinion  of  her  Majesty's  Judges 
on  the  points,  provided  that  such  a  proceeding  dioull 
become  necessary  (a). 


January  2nd.        At  the  sitting  of  the  Court, 

Sir  F.  Pollock  asked  whether,  in  the  event  of  the  objeo- 
tion  taken  by  him  as  to  the  list  of  witnesses  being  decided 
in  favour  of  the  prisoner,  the  situation  of  the  pariaoiier 
would  be  the  same  as  if  this  Court  had  decided  in  Ui 
favour  on  the  objection  being  taken. 

TiNDAL,  C.  J. — Jf  on  consideration  the  Judges  tbink 


(a)  As  the  case  was  afterwards 
•o  fblly  arg:aed  on  these  points 
before  the  fifteen  Judges,  we  have 


omitted  the  arguments  at  Mon« 
mouth  on  this  part  of  tiis 
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that  the  objection  ought  to  prevail^  the  prisoner  will  have        x840. 
the  advantage  of  it. 

Campbell^  A.  G. — ^The  situation  of  things  will  be  pre- 
dsely  the  same  as  in  all  other  cases  where  the  Judges 
have  reserved  a  point  for  the  consideration  of  their  learned 
brethren  in  Westminster-Hall.  No  special  course  can  be 
adopted. 

Parke^  B. — Certainly  not.  Tf  the  Judges  should  be  of 
opinion  that  the  objection  ought  to  prevail^  and  a  convic- 
tion has  taken  place,  a  pardon  will  be  issued  as  a  matter 
of  course  by  the  Secretary  of  State. 

The  witness  Samuel  Simmonds  was  described  in  the  list  inacateofhigh 
as  "  Samuel  Simmonds,  of  the  parish  of  Saint  WooUos,  in  neuwu  de^" 
the  borough  of  Newport,  in  the  county  of  Monmouth,  {^t*of^iitnMm 
labours."  "  "  s.  s.,  of 

the  parish  of 

It  appeared  that  Saint  Woollos  is  a  large  parish,  which  st  w.,  in  the 
includes  the  borough  of  Newport  and  a  considerable  quan-  in'th?county  of 
tity  of  land  besides.  ]^'  labourer." 

■^  N.  was  a  place 

with  6,000  in- 

Sir  F,  Pollock  and  Kelly  objected  that  this  was  a  mis-  formed  only  a 
description:  Ist.  Because  it  did  not  state  the  witness  to  S[ri,JofSt.w 
be  of  "that  part  of  the  parish  of  Saint  Woollos  which  is  J'^^ich  was  a 

large  parish  ex- 

in  the  borough  of  Newport  r  and  2nd,  that  the  descnp-  tending  beyond 
tion  was  too  vague,  as  Newport  was  a  place  having  5,000  N.^t— JieS,  ^ 
OT  6,000  inhabitants.  !J!^t*"^'  "* 

'  tnat  It  was 

neither  a  mis- 
description nor 

Parke,  B. — ^I  think  there  is  a  case  in  which  the  parish  too  general 
of  Lambeth  was  held  to  be  sufficient. 


Kelly. — ^There  was  a  case  in  which  an  attorney  described 
himself  to  be  of  ''  New  Inn,  London,^'  New  Inn  being  in 
Westminster,  and  that  was  held  to  be  bad  (a.) 

(a)  The  fMoiSUer  t.  Smithy  6  Esp.  138. 

l2 


148  MONMOUTH  SPECIAL  COMMISSION,  3  VICT. 

1840.  Pabke^  B. — ^That  was  a  mis-description. 

TiNDAL^  C.  J. — This  objection  shapes  itself  in  a  douUe 
form :  first,  it  is  said  to  be  amis-description;  and  aecondlYj 
that  there  is  a  want  of  certainty.  The  description  given 
in  the  list  is  this : — '^  Samuel  Simmonds,  of  the  parish  of 
St.  Woollos^  in  the  borough  of  Newport,  in  the  county  of 
Monmouth.'^  It  appears  to  me  that  this  is  true  in  ewery 
particular.  He  was  a  resident  of  the  parish  of  Saint 
Woollos, — ^in  the  borough  of  Newport, — ^in  the  counfy  of 
Monmouth.  There  was  no  intention  to  enter  into  a  detail 
astohowmuchof  the  borough  of  Newport  was  in  the  parish 
of  Saint  Woollos.  The  statute  says  the  prisoner  shall  be 
furnished  with  the  name,  profession,  and  place  of  abode  of 
the  witness.  Then  the  next  question  is,  whether  this  is  t 
bad  description,  on  the  ground  that  it  is  too  general.  In 
the  first  place,  it  is  said  that  the  parish  of  Saint  Woollos  is 
larger  than  the  borough  of  Newport,  but  as  he  is  shewn 
to  ha¥e  resided  in  that  part  of  the  parish  of  Saint  Wodlos 
which  is  in  the  borough  of  Newport,  you  may  reject  such  part 
of  the  parish  as  is  out  of  the  borough.  It  is  observable 
that  the  statute  which  first  gave  to  the  prisoner  the  advan- 
tage of  having  the  names  of  the  witnesses,  and  their  pro- 
fession and  place  of  abode,  coupled  in  the  same  sentence 
the  names,  profession,  and  place  of  abode  of  both  wit- 
nesses and  jurors.  Upon  looking  at  the  panel  of  the  juiy^ 
I  find  each  juror  is  returned  not  of  any  particular  street 
but  only  of  the  town  or  the  parish  in  which  he  lives.  To 
decide  in  favour  of  the  objection,  would  be  to  assume  not 
merely  that  th^e  has  been  a  void  description  of  this  wit- 
ness, but  also  a  void  description  of  almost  every  juror.  The 
witness  and  the  juror  are  placed  in  the  same  predicament, 
and  I  am  of  opinion  that  the  statute  has  been  complied 
with. 

Pabkb,  B. — I  am  of  the  same  opinion.  With  respect  ts 
the  mis-description,  it  is  entirely  out  of  the  question;  the 
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description  is  perfectly  accurate ;  the  witness  did  live  in  the        ].g4o. 
parish  of  Saint  WooUos^  and  in  the  borough  of  Newport. 


^ — /- 


Reqina 

9, 

Frost. 


Williams^  J. — ^I  think  that  this  is  a  more  favourable 
description  than  if  the  parish  had  been  generally  given, 
because  it  is  in  effect  that  part  of  the  parish  which  is 
within  the  borough  of  Newport,  and,  consequently,  that 
limits  and  confines  the  inquiry  to  a  smaller  space  than  if 
the  parish  was  given  generally.  With  regard  to  the  other 
point,  if  it  had  appeared  that  the  house  in  which  the  wit- 
ness lived  had  been  known  by  any  particular  name,  there 
might  have  been  a  ground  for  contending  that  it  was  too 
general  a  description;  but  nothing  of  this  sort  appears 
here.  It  seems  to  me  that  the  description  is  such  as  is 
constantly  given,  and  that  it  is  a  sufficient  description. 

The  witness  was  examined. 


Matthew  Williams  was  called  to  prove  that  he  was  with  in  a  ease  of 
a  party  at  a  Chartists'  lodge  at  Argoed  on  the  2nd  of  No-  co^spiracy'dir 
vember,  when  a  person  named  Reed  gave  them  directions  e'^provrSe 
to  go  to  Newport  on  the  following  night.  The  witness  did  conspiracy 

.  ^         ^T  which  tenders 

not  see  the  prisoner  till  he  was  on  his  march  to  Newport  the  acu  of  the 
on  the  4th.  '.rSirf^" 

evidence,  or  he 
may  prove  the 

LudknOy  Serjt.,  for  the  Crown,  proposed  to  ask  the  wit-  »cu  of  the  dif- 
ness,  what  Heed  said  as  to  the  purpose  for  which  they  were  and  thus  prove 
to  go  to  Newport.  't^'^^' 

case  of  high 
treason,  where 

Sir  jP.  Pollock, — I  submit  that  directions  given  in  the  it  appeared  that 
absence  of  the  prisoner  cannot  be  evidence  against  him.       which^ras ' 

joined  by  the 
prisoner  on  the 

KeUy, — We  do  not  object  to  evidence  of  the  acts  of  next  day.  the 

counsel  for  the 

Frost  after  their  meeting;  the  object  here  is  to  shew  an  prosecution  was 
intent  in  Frost  by  things  done  in  his  absence,  and  anterior  wh^T  dirwti*on» 
to  his  meetine  these  parties.     As  Beed  is  not  indicted,  he  ®°*  of  the  party 

^  *  '  gave  on  the  day 

is  not  even  a  co-conspirator.  of  their  meeting 
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1840.  TiNDAL^  C.  J. — I  tbink  that  this  evidence  is  admiwdbh; 

'^"""'^      the  effect  of  it  may  be  quite  another  thing.     A  conspinu^ 

0-  may  be  shewn  by  antecedent  acts ;  but  that  is  not  Ae 

utowhere'they  ^^7  mode.  It  may  also  be  shewn  by  acta  done  after- 
were  to  go,  and  ^ards  what  the  common  design  was. 

for  what  pur- 
pose. 

Parke,  B. — On  indictments  for  treason  and  conapinMT; 
there  are  two  modes  in  which  evidence  is  rendered  admis- 
sible. The  one  is,  first  to  prove  a  conspiracy,  then  fhs 
acts  of  the  other  conspirators  are  admissible ;  the  other  ii^ 
to  prove  the  acts  of  the  parties,  and  thus  prove  the  con- 
spiracy, and  that  the  party  charged  adopted  thoee  ads. 
This  evidence  comes  under  the  second  class. 

Williams,  J. — I  am  of  the  same  opinion.  The  matter 
is  not  without  difficulty ;  but,  according  to  the  cases,  it  is 
impossible  to  exclude  the  evidence.  This  case  comes 
within  the  case  of  Rex  v.  Hunt  (a),  which  came  before  tiie 
Court  of  Queen's  Bench,  on  the  question,  how  fiir  Mr. 
Hunt  could  be  affected  by  the  conduct  of  other  paities 
two  days  before  the  meeting  at  Manchester?  Mr.  Hunt 
first  made  his  appearance  at  the  meeting.  But  it  was 
held,  that  evidence  of  drilling  at  a  different  place  two  days 
before,  and  hissing  an  obnoxious  person,  was  receivable. 

The  evidence  was  received. 

Jmuofy  4th.  John  Phillips  was  called :  he  was  described  in  the  list  of 
high  treason'a  witnesses  as  "  of  Cross-y-Cylog,  in  the  parish  of  Uan- 
T*^"T[f..    vrechva.^' 

described  in  the 

list  of  witnesses  The  witness  said  that  he  lived  near  Cross-y-Cylog;  that 
Cyiog,  in  the  there  were  two  public-houses,  each  called  Cross-y-Cylog 
Thttitoe«  (^l^ch  means  Cross  of  the  Cock) ;  that  he  did  not  live  at 
suted  that  he     either  of  the  public-houses,  but  lived  at  a  house  between 

lived  near 

Cross-y-Cyiogi   both,  and  about  sixty  yards  firom  each. 


(c)  3  B.&  A.566. 
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It  was  proved  by  Mr.  Brongli^  that  there  was  a  cluster         1840, 
of  houses  at  the  place,  and  that  he  had  sent  invoices  to      ^    ^    ^ 
one  of  them^  (neither  of  the  public-houses)^  and  directed  v. 

them  "  Cross-y-Cylog/'  and  that  letters  would  be  so  di-  ,  J^""""' 

•^      ■'     "  (which  meant 

rected.  Crom-of-the 

Cock),  and  that 
there  were  two 

TiNDAL,  C.  J.— We  think  that  the  description  is  so  J^" w^^lS 
doubtful^  that  the  witness  ought  not  to  be  examined.  »"*  **>*^  ^^* 

house  was  be* 
tween  them  and 

The  witness  was  not  examined.  cac?.^it  was 

also  proved  that 
there  was  a 

Morgan  James  was  called.     In  the  list  of  witnesses^  cluster  of 
he  was  described^  "  of  Pillgwenlly,  in  the  parish  of  Saint  pUce,  and  that 
Woollos,  in  the  county  of  Monmouth,  collier,  sometimes  Jire^Tin^ 
abiding  at  the  house  of  his  son,  John  James,  in  the  parish  \®*<=«»  ^  <>»«  «*" 

°  '  '  *^  themasCross- 

of  Bedwelty,  in  the  said  county,  collier.'*  y-Cyiog:— 

It  appeared  that  the  house  of  the  witness's  son  was  in  wUness  was  not 
the  parish  of  Monythusloyne,  and  not  in  the  parish  of  JIJ^E*^.^  ^*" 
Bedwelty ;  and  that  the  witness  had  for  eleven  years  occu-  j^  ^  ^^^  ^^ 
pied  a  house  at  Pillgwenlly,  at  which  his  wife  resided;  high  treason  a 

o  .^  witness  was 

but  he  himself  used  to  work  with  his  son,  returning  to  his  described  in  the 
house  about  three  days  in  every  two  months.  ^  "\f .T^ofF* 

in  the  parish  of 
St  W.,  in  the 

Sir  F,  Pollock  objected,  that  this  was  a  mis-description,    county  of  m., 

sometimes 
abiding  at  the 

Wilde,  S.  G.— The  first  part  of  the  description  is  correct,  ^^^^  "f  \^^^ 
and  is  quite  sufficient.  parish  of  b.,  in 

the  said  coun- 
ty."    The  wit- 

CampbeU,  A,  G.— It  would  in  future  be  most  unfortu-  "  hii^'K 

nate  for  prisoners,  if  it  should  be  held  that  any  addition  *"i  *J'*  Pf^?** 
^  .    .  -^  .       of  St  w.,  in 

to  a  correct  description,  the  object  of  which  is  to  furnish  which  his  wife 
the  prisoner  with  all  the  information  that  can  be  given  of  going  to  work 
the  witnesses,  should,  through  some  verbal  inaccuracy,  Tnd'rcturnin  to 
vitiate  what  is  admitted,  per  se,  to  be  a  good  description.     !">  ^^^^  •^  P* 

about  three  days 
in  every  two 

TiNDAL,  C.  J. — Perhi^,  giving  either  of  two  residences  ^^  iJ^„^  ^„ 
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1840.        Bright  be  sufficient ;  but  if  you  give  both,  and  one  of  them 
be  faulty,  does  not  that  vitiate  the  whole? 


Campbelly  A.  G. — I  assume  that  the  first  part  of  the 
M.  and  not  in  description  is  coiTect,  and  was  alone  a  sufficient  com- 
-^Htid,  that  iV  pUancc  with  the  statute.  The  addition  arose  firom  an 
h!^^M^  *n^ety  to  give  the  prisoner  the  benefit  of  further  in- 
as  of  P.,  in  the    formation.     The  place  of  abode  of  the  witness  was  oor- 

parishof  St.W.,  .  ^  . 

that  would  have  rcctly  given  in  the  first  instance ;  but  he  also  resided  with 
hutlhat,  aTuie  ^  ^^^)  whosc  place  ot  abodo  happened  to  be  not  in  the 
toS'^^n  w^*  parish  described,  but  in  an  adjoining  parish :  I  submit^ 
incorrect,  it       that  the  description  is  sufficient 

vitiated  the 
whole. 

TiNDAL,  C.  J. — K  the  case  had  rested  upon  the  first 
part  of  the  description  alone,  I  should  have  considered  it 
a  sufficient  description  within  the  meaning  of  the  act; 
otherwise  parties  would  be  put  to  endless  difficulty  when 
persons  possess  more  than  one  residence,  or  reside  during 
any  period  of  the  year  at  another  place,  or  at  a  distance 
from  what  is  considered  their  regular  abode.  This  would 
often  occur, — in  the  case,  for  instance,  of  a  fisherman,  a 
commercial  traveller,  or  a  merchant  who  goes  abroad  per- 
haps every  year.  If  you  wanted  to  describe  such  a  one  by 
his  place  of  abode,  that  place  where  he  had  his  house  and 
family  must  be  considered  a  proper  and  sufficient  descrip- 
tion. It  appears,  however,  that  more  was  intended;  it 
seems  to  have  been  doubted  whether,  with  propriety,  the 
description  could  be  limited  to  Pillgwenlly,  and  it  was 
thought  better  to  describe  him  as  sometimes  residing  with 
his  son  in  another  place.  The  whole  must  be  taken  to- 
gether. K  all  be  true,  well ;  but  it  is  true  only  in  the 
first  part ;  and,  although  he  resided  with  his  son,  the  paridi 
where  his  son  resided  is  incorrectly  given;  and,  although 
the  addition  of  his  occasional  residence  with  his  son  must 
have  arisen  from  an  anxiety  to  afford  every  information, 
my  opinion,  looking  to  the  act  of  Parliament,  is,  that  the 
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description  as  a  whole  is  inaccurate,  and  the  witness  cannot         1340. 
be  examined. 


Pabk£,  B. — ^If  a  witness  has  two  domiciles,  both  need 
not  be  named.  All  that  the  act  of  Parliament  requires  is, 
that  the  place  of  abode  should  be  given.  The  first  part 
alone  would  have  been  sufficient,  but  the  latter  part  is 
inaccurate,  and  apt  to  mislead.  It  might  subject  the  pri- 
soner to  hardship  in  spending  time  and  making  inquiries 
about  the  witness  in  a  place  where,  it  is  admitted,  he 
could  not  be  found. 

Williams,  J. — ^The  question  really  is,  whether  the  whole 
is  to  be  considered  as  the  description  of  the  abode.  There 
has  been  an  endeavour  to  give  a  more  complete  description 
of  the  place  of  abode,  and  the  latter  part  is  included  in  the 
description.  The  latter  part  is  not  correct, — it  gives  a 
wrong  parish;  the  whole  description  is,  therefore,  vitiated. 

The  witness  was  not  examined. 

On  the  part  of  the  Crown,  a  great  number  of  witnesses 
were  called ;  and,  from  their  evidence,  it  appeared  that 
the  prisoner  John  Frost  had  been  for  many  years  a  linen- 
draper,  and  was  also  for  a  short  time  one  of  the  magis- 
trates of  the  borough  of  Newport;  and  it  further  appeared, 
that,  in  the  week  previous  to  the  rising  which  took  place, 
there  was  a  general  plan  of  insurrection,  and  that  con- 
sultations and  meetings  took  place,  at  which  it  was  sug- 
gested that  the  plans  were  discussed.  There  was  one  of 
these  meetings  held  at  Blackwood,  upon  the  Friday  pre- 
ceding the  day  of  the  insurrection;  at  which  meeting  the 
prisoner  and  various  deputies  attended ;  and  it  was  sought 
to  be  inferred  that  there  the  plan  was  laid  for  the  scheme 
which  was  afterwards  carried  into  effect:  it  being  sug- 
gested that  it  was  there  arranged  that  the  different  parties 
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1840.  ^^  ^^^  insurgents  should  all  assemble  on  the  night  of 
Sunday^  the  3rd  of  November^  in  three  principal  divisions. 
The  first  division^  under  the  command  of  the  prisoner 
John  Frost  himself^  to  assemble  at  Blackwood;  another 
division,  to  be  under  the  command  of  Zephaniah  Williams, 
who  kept  a  beer-shop  at  a  place  called  Coalbrook  Vale;,  and 
who  was  to  lead  the  men  from  Nant-y-Glo,  and  that  neigh- 
bourhood; while  the  third  division  was  to  be  placed  under  the 
control  of  a  person  named  William  Jones,  a  watchmaker, 
residing  at  Pontypool,  and  who  was  to  collect  all  the  moi 
from  the  neighbourhood  of  Pontypool,  and  from  the  north 
and  the  west ;  and  they  were  to  meet  the  others  at  Bisca, 
or  the  Cefn,  about  midnight  on  the  Sunday,  and,  having 
there  aU  assembled  together,  they  were  to  march  upon  the 
town  of  Newport,  at  which  town  it  was  intended  they 
should  arrive  at  about  2  o^clock  on  the  morning  of  Monday, 
the  4th.  Upon  arriving  there,  they  were  first  to  attadL 
the  troops,  and  then  break  down  the  bridge  which  crossci 
the  river  Usk,  and,  thus  stopping  her  Majesty's  mail,  signal 
rockets  were  to  be  thrown  up  upon  the  hills,  and  the  stop- 
ping of  the  mail  was  to  be  a  signal  (by  its  non-arrival  for  an 
hour  and  a  half  after  its  usual  time)  at  Birmingham,  to  those 
who  were  said  to  be  there  connected  with  these  designs, 
for  a  rising  at  Birmingham,  and  a  general  rising  through- 
out  the  north  of  England.  It  further  appeared,  that,  in 
pursuance  of  these  intentions,  the  division  under  the  com- 
mand of  Mr.  Frost  did  assemble  much  earlier  than  the 
other  divisions ;  and,  being  so  assembled,  the  prisoner 
gave  them  the  word  of  command,  and  he  marched  with 
them  down  by  the  way  of  Bisca  to  the  Welch  Oak,  wheie 
the  junction  was  to  take  place ;  but,  from  the  difficulties 
which  the  weather  threw  in  the  way  of  the  march  of  the 
men  from  the  upper  districts,  they  did  not  arrive  for  a  veiy 
long  time  after  the  hour  at  which  it  was  arranged  that 
they  should  be  there.  Zephaniah  Williams  did  not  arrive 
with  his  men  from  Nant-y-Glo  until  daylight,  andWillii 
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Jones,  of  Pontypool,  with  liis  men,  did  not  arrive  there ;  1340. 
but  a  party,  whicli  lie  sent  forward  under  the  command  of 
a  man  named  Britton,  did  arrive ;  the  main  body  of  the 
men  from  the  Pontypool  district,  under  Jones,  arriving 
after  the  attack.  Frost  remained  with  the  body  under  his 
command  until  daylight,  waiting  the  arrival  of  the  other 
bodies.  As,  however,  they  had  not  then  arrived,  he  mus- 
tered the  forces  which  he  then  had  there  under  his  com- 
mand, and  marched  on  with  them  upon  Newport.  There 
were  then  with  him,  according  to  the  best  calculations 
which  could  be  made,  at  least  5,000  men,  the  most  of 
whom  were  armed,  some  with  guns,  others  with  swords,  a 
large  number  with  pikes,  and  some  with  mandrils,  an  in- 
strument with  which  they  cut  coal  (a  kind  of  pick-axe) ; 
and  others  were  armed  with  scythes  fixed  on  sticks,  and 
those  who  could  not  get  arms  of  this  kind  were  armed 
with  sticks  and  bludgeons  of  various  kinds.  The  prisoner 
Frost  took  the  command,  gave  the  order  to  march,  and 
they  did  so ;  they  marched  in  a  sort  of  military  array ; 
and  they  proceeded  through  Tredegar  Park,  the  seat 
of  Sir  Charles  Morgan,  where  they  halted  for  a  time. 
They  then  marched  on  till  they  came  to  within  about 
half  a  mile  from  Newport.  It  further  appeared,  that  on 
the  Sunday  intelligence  was  brought  to  Newport  of  these 
movements  in  the  hill  country.  Mr.  Phillips,  the  then 
Mayor  of  Newport,  caused  the  special  constables,  who 
had  been  sworn  in,  to  be  stationed  at  the  most  important 
points.  These  were  the  three  principal  inns  at  Newport,  the 
Westgate  Inn,  the  King's  Head,  and  the  Parrot ;  and  the 
Mayor  went  to  the  Westgate  Inn,  with  other  magistrates, 
and  sat  up  during  the  whole  night  in  that  inn,  sending 
out  scouts  for  information,  and  making  the  best  prepara- 
tion they  could  to  preserve  peace  and  defend  the  town. 
When  day  had  dawned,  intelligence  was  brought  that  the  in- 
surgents were  advancing,  and  in  the  neighbourhood  of  New- 
port.   A  person  of  the  name  of  Walker  was  sent  out  to  gain 
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Ig40.  information.  That  person  was  shot  at,  and  returned  dan- 
gerously wounded.  The  mayor  then  sent  for  military  assist- 
ance. There  was  in  Newport  only  one  company  of  the  45th 
Regiment,  under  the  command  of  Capt.  Stack.  They  were 
stationed  in  the  workhouse,  which  had  been  converted  into 
a  temporary  barrrack.  Captain  Stack  sent  thirty  men  to 
the  assistance  of  the  mayor,  under  the  command  of  Liea- 
tenant  Gray  and  two  sergeants.  Lieutenant  Gray  brought 
his  men  to  the  Westgate  Inn,  and  they  were  stationed  in 
a  room  in  that  inn;  that  inn  being  in  the  Westgate 
Street,  fronting  the  north — ^there  being  on  the  east  side 
a  room  with  a  bay  window,  looking  towards  the  street, 
in  which  the  military  were  stationed,  and  a  corresponding 
room  on  the  western  side  of  the  Westgate  Inn,  where  the 
magistrates  had  been  assembled.  Between  these  two 
rooms  there  was  a  corridor,  or  passage.  The  special  con- 
stables remained  before  the  door  of  the  inn,  where  thqr 
had  been  placed.  The  military  had  not  loaded,  and  thqr 
did  not  load  their  arms  until  they  had  been  fired  upon. 
This  was  the  state  of  things  in  Newport  as  the  insur- 
gents were  approaching.  Frost  was  at  the  head  of  that 
body,  and  giving  the  word  of  command,  when  they  reached 
the  weighing-machine  of  Court-y-bella,  where  he  inquired 
respecting  the  military.  He  was  told  by  two  boys,  whom 
he  met,  that  a  number  of  the  military  had  been  sent 
towards  the  Westgate  Inn.  Upon  hearing  that,  the  in- 
surgents divided;  part  of  them  turned  to  the  left,  and 
went  up  a  [hill  to  St.  WooUos^  church ;  part  kept  on  to 
the  right,  and  went  down  to  the  town  of  Newport,  through 
Commercial  Street.  This  last  division  afterwards  came  up 
and  joined  the  others ;  those  who  had  gone  up  to  St.  Wool- 
los'  church  proceeded  down  Stowe  Hill,  which  leads  to 
the  Westgate  Inn,  where  Frost  had  been  told  the  militaiy 
were.  He  still  walked  at  their  head.  He  passed  the 
Catholic  Chapel,  close  at  the  back  of  the  Westgate  Inn; 
and  the  insurgents  then  tried  to  gain  admission  into  the 
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Westgate  Inn  by  a  carriage  entrance  which  leads  into  1340. 
the  court-yard  behind  the  premises.  They  failed  in  effect- 
ing their  object.  They  then  wheeled  round  in  front  of 
the  Westgate  Inn,  Mr.  Frost  being  still  with  them.  The 
constables  were  before  the  door.  The  insurgents  asked 
them  to  surrender;  some  one  said,  ''No,  never ;^^  upon 
which  the  word  of  command,  ''  Fire ! ''  was  given;  and 
the  insurgents  did  fire  upon  the  bay  window  of  the  room 
in  which  the  military  were  stationed ;  and  then  attempted 
to  break  in  at  the  front  door,  through  the  porch  into  the 
interior  of  the  house.  They  made  use  of  their  pikes  for  the 
purpose  of  forcing  the  door.  They  succeeded,  and  got  into 
the  hall,  and  thence  into  the  passage  leading  from  the  ma- 
gistrates' room  to  that  where  the  military  were  stationed. 
The  window-shutters  were  closed.  The  glass  had  been 
broken  by  the  shots  which  had  been  discharged,  but  while 
the  window-shutters  were  closed,  the  soldiers  could  not 
make  use  of  their  guns  and  fire  upon  the  insurgents.  Lieut. 
Gray  went  to  open  the  shutters  of  one  part  of  the  window, 
the  mayor  of  another,  and  Sergeant  Daly  of  another ;  and, 
as  the  mayor  was  opening  the  shutters,  he  received  two 
wounds, — one  about  the  shoulder,  and  another  in  the  hip. 
Sergeant  Daly  was  severely  wounded  in  the  head  by  slugs 
that  were  fired  from  without,  and  a  gun  he  held  in  his 
hand  had  the  lock  knocked  off  by  a  ball  from  the  insur- 
gents. The  soldiers  were  then  ordered  to  fire.  At  this  time 
the  insurgents  had  gained  admission  into  the  house ;  they 
were  in  the  passage  leading  to  the  room  in  which  the 
military  were  assembled;  and  it  was  alleged  that  if  the 
order  to  fire  had  not  then  been  given,  there  was  every 
reason  to  believe  that  the  military  must  all  have  been 
killed.  The  insurgents  in  the  passage  were  first  fired  upon 
by  the  soldiers,  and  several  fell  and  were  killed.  The 
shutters  being  removed,  the  soldiers  then  directed  their  fire 
from  the  window,  and  thus  they  had  a  complete  command 
of  the  space  in  which  the  insurgents  had  been  drawn  up. 
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lglQ^  They  fired  into  the  street^  and  seyeral  were  there  wonBded, 
and  felL  There  was  a  speedy  dispersion ;  the  insurgents 
all  fled  in  every  direction.  Frost  was  not  seen  after  the 
time  when  the  firing  first  began.  Zephaniah  'Williaiiui 
was  about  ten  minutes  too  late.  He^  however,  did  arrive 
with  his  men  from  Nantiglo ;  a  party  nearly  as  numerous 
as  that  led  on  by  Frost  himself.  William  Jones,  bom 
Pontypool^  did  not  get  nearer  than  the  neighbourhood 
of  Malpas^  when  he  heard  of  what  had  happened  at  New- 
port. He  was  proceeding  down  a  lane  to  meet  the  other 
party,  when  he  heard  of  the  defeat  that  had  taken  place 
of  his  associates  at  Newport,  and  he  likewise  fled,  and 
his  men  dispersed.  It  was  proved,  that  all  these  three 
parties,  as  they  came  down,  pressed  into  their  service 
various  persons  who  were  unwilling  to  attend  them,  but 
were  compelled  by  them  to  march,  and  also  seized  all  the 
arms  they  could  find,  and  broke  into  several  houses  tor 
these  purposes.  Frost  himself  was  seen  retreating  in  Com- 
mercial Street,  and  on  the  road  leading  towards  Tredegar 
Park,  after  the  firing  was  over.  He  was  seen  soon  after 
in  Tredegar  Park,  about  two  miles  firom  Newport,  making 
his  escape  into  a  wood;  and  he  was  apprehended  in  the 
town  of  Newport  on  the  Monday  evening,  at  the  house  of 
a  person  named  Partridge,  with  pistols  and  powder  upon 
him. 

Sir  F.  Pollock  addressed  the  jury  for  the  prisoner,  and 
submitted,  that  the  object  of  the  insurgents  was  to  procoie 
the  liberation  of  certain  prisoners  who  were  in  custody 
at  the  Westgate  Inn,  and  to  obtain  better  treatment  fiir 
a  person  named  Vincent,  who  was  imprisoned  at  Mon- 
mouth (a),  and  that  the  designs  of  the  parties  were  not  of 
a  treasonable  nature.  He  also  commented  on  the  fact  of  the 
prisoner  being  a  person  of  good  character,  whose 
was  in  the  town  of  Newport  at  the  time  in  question. 

(a)  See  the  case  of  Reg.  v.  Vincent,  ante,  p.  91. 
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On  the  part  of  the  prisoner^  it  was  stated  by  Mr.  Henry         |g4o. 
Williams,  that  when  the  insurgents  came  to  the  Westgate      ^"^v^ 

'  °  .  °  Reoina 

Hotels  the  first  man  who  came  up  said  to  the  witness  and  «. 

others,  who  were  there  as  special  constables.  ''  Surrender  ^  *  .  ^ 

'  ^  ^  In  a  case  of  high 

up  your  prisoners.^^  treaaon  evi- 

dence had  been 
given  for  the 

Before  Kelly,  for  the  prisoners,  addressed  the  jury,  SL'*I^e'd"i^* 
Wilde,  S.  G.,  proposed  to  call  Edward  Hopkins  as  a  wit-  attacked  the  w. 

hotely  in  which 

ness  in  reply,  to  contradict  the  last  witness.  He  proposed  the  magistrates 
to  ask  him,  whether,  when  the  insurgents  came  to  the  inn  g^tion^'  To* 
door,  a  special  constable  asked  of  them  what  they  wanted,  f**«^  ^.'"'^  *J«^ 

^  ^  ''  intention  of  the 

and  whether  or  not  one  of  them  replied,  ^'  Surrender  up  party  was  not 

«. ,,  treasonable,  but 

your  prisoners  r  was  merely  to 

procure  the 
release  of  cer- 

Sir  F,  Pollock  and  Kelly  objected,  that  Edward  Hopkins  t«n  prisoners,  a 

,  witness  was 

had  been  already  called  and  examined  as  a  witness,  and  called  to  prove 
that  this  was,  in  reality,  (if  it  occurred  at  all),  a  part  of  the  party  arrivingat 
transaction.  Jj*  ^^^  »*^' 

they  were 
asked  by  a  spe- 
cial constable 

Campbell,  A.  O. — There  is  no  doubt  that  I  cannot  ex-  what  they 
amine  him,  except  as  to  some  matter  which  is  evidence  in  ^l^them*^ 
reply.  "^""^'^i 

*•  •'  "  Surrender  up 

your  prisoners." 

TiNDAL,  C.  J. — ^There  can  be  no  doubt    about    the  to«!iieWdenM 
general  rule,  that  where  the  Crown  begins  a  case,  (as  it  is  ISat^that Vm*'' 
with  an  ordinary  plaintiff),  they  bring  forward  their  evi-  "©^  »*>d  at  the 
dence,  and  cannot  afterwards  support  their  case  by  calling  Held,  that  this 
fresh  witnesses,  because  there  may  be  evidence  in  the  de-  J^denceln^ 
fence  to  contradict  it.     But  if  any  matter  arises  ex  impro-  '^P'^r- 
viso,  which  the  Crown  could  not  foresee,  supposing  it  to 
be  entirely  new  matter,  which  they  may  be  able  to  answer 
only  by  contradictory  evidence,  they  may  give  evidence  in 
reply.     In  this  instance,  there  appears  to  me  to  be  a 
necessity  for  asking  this  question,  and,  therefore,  that  it  is 
reasonable  for  the  Crown  to  call  this  witness  back. 

Parke,  B. — K  the  Crown  could  have  foreseen  the  ne- 
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1840.  cessity  of  giving  this  evidence,  it  ought  to  have  been  given 
in  chief;  but  as  it  appears  to  have  arisen  entirely  ex  im- 
proviso,  and  as  the  fact  is  entirely  new,  the  Crown  has  a 
right  to  call  this  witness  back. 

Williams,  J. — I  am  of  the  same  opinion;  but,  of 
course,  the  examination  is  to  be  confined  to  this  matter 
only. 

The  evidence  was  received  (a). 


Ins  case  ofkigh  Sir  F.  PoUock, — In  common  cases,  botii  criminal  and 
l;^^wn'^.e  civil,  I  Should  havc  a  right  to  comment  on  this  evidence; 
*r**  Arw^tneis  ^^^  ^  *^^  ^^*  do  SO  in  this  instance,  as  my  learned  friend 
in  reply  was       Jias  to  sum  up  the  wholc  case  for  the  defence.     I  mentifm 

called  before  the  '^ 

second  counsel    this  bccause  I  am  not  aware  of  any  case  of  the  kind  that 

for  the  prisoner    ,  j  i^  /• 

addressed  the     ^^^  occurred  beiore. 

jury,  and  the 
leading  counsel 

for  the  prisoner  TiNDAL,  C.  J. — It  is  rather  a  questiou  of  convenienoe 
the  eTidence  in  than  anything  else,  that  the  learned  counsel  in  anmniiiig 
[he* L»nd*^^"  up  should  take  this  as  part  of  the  case. 

counsel  for  the 
prisoner  ad- 
dressed the  Sir  F.  Pollock. — ^Though  I  do  not  mean  to  tise  my  privi- 


jury. 


lege,  yet  I  am  anxious  that  no  right  to  which  the  prisoner 
is  entitled,  or  which  is  by  law  enjoined,  should  be  sunen- 
dered.  I  have  but  a  few  words  to  say,  and  those  are  for 
the  sole  purpose  of  proving  the  right  of  every  prisoner  in 
respect  of  evidence  called  in  reply.  My  learned  friend 
will,  I  am  sure,  do  justice  to  all  parts  of  the  case,  and  I 
shall,  therefore,  thank  you  for  the  attention  with  whidi 
you  heard  me  yesterday,  and  only  ask  you  to  consider  well 
the  value  of  the  evidence  which  has  been  given  before 
you. 

Kelly  addressed  the  Jury  for  the  prisoner,  and  ai^ned 

(a)  See  the   cases  of  Rex   v.      and  Rex  y.  Frndon^  ante,  VoL  d, 
Slimpion,  ante,  Vol.  2,  p.  415,  Rex      p.  132. 
V.  HUditchf  ante«  Vol.  5,  p.  299, 
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that  the  question,  as  far  as  the  prisoner  was  eoneerned,  1940, 
was  one  of  intention,  and  that  although  they  might  be 
of  opinion  that  the  acts  of  outrage  had  been  clearly  proved, 
and  that  the  prisoner  had  participated  in  them,  yet  they 
could  not  find  him  guilty  of  high  treason  unless  they  were 
satisfied  that  he  had  the  intentions  and  designs  attributed 
to  him  in  the  indictment;  as^  without  that,  the  offence 
would  be  no  more  than  an  aggravated  misdemeanor.  He 
referred,  in  the  course  of  his  address,  to  Haters  Pleas  of 
the  Crown  (a) ;  Rot.  Pari.  5  Hen.  4,  12 ;  and  Lord  George 
Gordon's  case  {b). 

At  the  conclusion  of  Kelly's  address  to  the  jury,  the 
prisoner  was  asked  by  the  Court  whether  he  wished  to 
say  anything  in  addition  to  what  had  been  urged  by  his 
counsel,  and  he  replied  that  he  did  not. 

Wilde,  S.  G.,  in  reply,  contended,  that  the  intention  of 
the  prisoner  was  to  take  possession  of  the  town  of  Newport 
by  surprise,  by  terror,  or  by  force,  and  to  use  that  pos- 
session as  a  mode  of  raising  a  rebellion ;  and  that  whether 
or  not  he  incidentally  intended  to  procure  the  release  of 
Vincent,  would  not  make  any  difference.  He  referred  to 
BrandretVs  case,  and  Lord  Tenterden^s  charge  to  the 
Grand  Jury  in  the  case  of  Thistlewood. 

TiNDAL,  C.  J.,  in  summing  up,  (after  citing  the  stat. 
25  Edw.  3,  St.  5,  36  Qeo,  3,  c.  7,  and  the  works  of  Mr. 
Justice  Foster  and  Sir  M.  Hale),  told  the  jury  that  it  was 
essential  to  the  making  out  of  the  charge  against  the  pri- 
soner that  there  must  be  an  insurrection,  that  there  must 
be  force  accompanying  such  insurrection,  and  the  object 
of  it  must  be  of  a  general  nature ;  and  his  Lordship  also 
laid  down  that  it  was  not  incumbent  on  the  prisoner  to 
shew  what  was  the  object  and  meaning  of  the  acts  donOj, 

(a)  Pages,  130,  135,  136.  (I)  21  St.Tr.  485. 

VOL.  IX.  H  N.  r^. 
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but  tliat  it  was  the  duty  of  the  prosecutora  to  make  oat 
their  case  against  the  prisoner. 

Verdict— Guilty  (a). 

Counsel  for  the  Crown — Campbell,  A.  G.,  fVilde,  S.  G., 
Ludlow  and  Talfourd,  Serjts.,  Wightman  and  Talbot. 

Counsel  for  the  Prisoner— Sir  J^.  Pollock  and  KeOif. 

Assistant  Counsel — Thomas. 

[[Attorniea — MauU  and  GmcA.] 

(a)  For  the  report  of  the  points      tothekindnetsof  one  of  the  leaned 
decided  in  this  case  we  are  indebted      counsel  engaged  in  it. 


On  a  trial  for 
high  trt ason  it 
was  objected, 
after  the  Jury 
had  been 
charged  with 
the  prisoner,  but 
before  the  first 
witness  was  ex- 
amined, that  the 
prisoner  had 
had  no  Hit  of 
witnesses  deli- 
vered to  him 
under  the  stat 
7  Anne,  c.2l. 
It  appeared  that 
the  indictment 
was  found  on 
the  llthof 
December,  and 
that  on  the  1 2th 
of  December  a 
copy  of  it  and 
of  the  panet 
of  the  jurors  in- 
tended to  be 
returned  by  the 
sheriff,  were 
delivered  to  the 
prisoner,  and 
that  on  the  17th 
of  December 
the  lilt  of  wit- 
neises  was  de- 
livered to  him. 
The  prisoner 
was  arraigned 
on  the  Slit  of 


The  Case  stated  for  the  opinion  of  the  fifteen  Judges 
was  as  follows : — 

TTie  Queen  v.  John  Frost,  and  eleven  Others. 

The  prisoners  were  indicted  for  high  treason^  the  indict- 
ment containing  two  counts  upon  the  statute  25  £dw.  S, 
for  levying  war  against  the  Queen  in  her  realm. 

The  several  prisoners  were  arraigned  on  this  indictment 
upon  Tuesday^  3l8t  of  December^  1839^  and  pleaded  thereto 
not  guilty ;  and^  having  declared  their  intention  of  8eTO^ 
ing  in  their  challenges^  the  Attorney-Greneral^  on  the  part 
of  the  Crown^  applied  to  the  Courts  that  John  Frost  might 
be  first  put  upon  his  trials  which  application  was  granted. 

The  jury  were  thereupon  called^  and^  after  challengei 
made  on  the  part  of  the  prisoner  and  the  Crown^  a  juiy 
was  sworn,  and  charged  with  the  prisoner  upon  the  said 
indictment. 

Upon  the  first  witness  being  called,  and  before  he  was 
sworn,  the  prisoner's  counsel  objected,  that  neither  that 
witness  nor  any  other  could  be  examined,  as  the  hat  of 
the  witnesses  had  not  been  delivered  according  to  the 
statute  7  Anne,  c.  21,  s.  11. 

By  that  section  it  is  enacted,  that,  after  the  period  of 
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time  therein  mentioned^  (which  has  long  expired),  "  when        i^q 

any  person  is  indicted  for  high  treason,  or  misprision  of      ^ — ^^ — ' 
-  ,.         -  ,         .  1         1    11  1  11  Reqina 

treason,  a  list  of  the  witnesses  that  shall  be  produced  on  r. 

the  trial  for  proving  the  said  indictment,  and  of  the  jury,  ^      *^*^* 

^  ^  '  J     />   December.  The 

mentioning  the  names,  profession,  and  place  of  abode  of  objection  to  the 
the  said  witnesses  and  jurors,  be  also  given  at  the  same  uat  of  witnessed 
time  that  the  copy  oftJie  indictment  is  delivered  to  the  party  ^*^y*onhe^in- 
indicted,  and  that  copies  of  all  indictments  for  the  offences  dictment  and 

^  the  lilts  of 

aforesaid,  with  such  lists,  shall  be  delivered  to  the  party  jurors  and  wit- 
indicted  ten  days  before  the   trial,    and  in   presence  of  have  been  ail 
two  or  more  credible  witnesses,  any  law  or  statute  to  the  ^«^>^";«d  at  tht 
contrary  notwithstanding.^'  et  *«»«/.— 

At  the  time  of  passing  the  statute  above  referred  to,  the  jonty  of  the 
law  which  required  the  delivery  of  a  copy  of  the  indict-  the  delivery  of 
ment  and  of  the  panel  of  the  jurors  returned  for  their  the  list  of  wit- 

''  *'  n  esses  was  not 

trial,  stood  upon  the  statute  7  Will.  3,  c.  3,  by  the  first  a  good  delivery 

section  whereof,  it  was  enacted,  ''  that  from  and  after  the  but^that  Uie*^' 

25th  of  March,  1696,  all  and  every  person  and  persons  Sdi>ti^"onhe* 

whatsoever  that  shall  be  accused  and  indicted  for  high  *»«t  of  witnesses 

.  was  not  made 

treason,  whereby  any  corruption  of  blood  may  or  shall  be  in  due  time,  and 
made  to  any  such  offender  or  offenders,  or  to  any  the  heir  or  agreed  thVt  if 
heirs  of  any  such  offender  or  offenders,  or  for  misprision  of  [** *  objection 

•^  '  r  had  been  made 

such  treason,  shall  have  a  true  copy  of  thewhole  indictment,  in  due  time, 

-  1  i»i.ii.  1  1  the  eflTect  of  it 

but  not  the  names  of  the  witnesses,  delivered  unto  them  or  would  have 
any  of  them  five  days,  at  the  least,  before  he  or  they  shall  poncmenrofthe 
be  tried  for  the  same,  whereby  to  enable  them  and  any  of  ^^}^^  i?  o''def  'o 

,  ,  g»ve  time  for  a 

them  respectively  to  advise  with  counsel  thereupon  to  proper  delivery 

plead  and  make  their  defence,  his  or  their  attorney  or 

attomies,  agent  or  agents,  or  any  of  them  requiring  the 

same,  and  paying^'  as  therein  mentioned.     And  by  section 

7,  the  same  persons  indicted  "  shall  have  copies  of  the 

panel  of  the  jurors,  who  are  to  try  them,  duly  returned 

by  the  sheriff,  and  delivered  unto  them  and  every  of  them 

so  accused  and  indicted  respectively,  two  days,  at  the  least, 

before  he  or  they  shall  be  tried  for  the  same.^^ 

The  only  legislative  provision  which  has  taken  place 
since  the  statute  of  7  Anne,  as  to  the  delivery  of  the 

M  2 
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jury  panel,  is  the  6  Qeo.  4,  c.  50^  s.  21^  by  which  it  is 
enacted,  ''  that  when  any  person  is  indicted  for  hi^ 
treason  or  misprision  of  treason  in  any  Court  other  than 
the  Court  of  Kin^s  Bench,  a  list  of  the  petty  juiy^  men- 
tioning the  names^  j^ofession^  and  place  of  abode  of  the 
jurors,  shall  be  given  at  the  tame  time  that  the  copy  ot 
the  indictment  is  delivered  to  the  party  indicted,  which 
shall  be  ten  days  before  the  arraignment,  and  in  the 
presence  of  two  or  more  credible  witnesses ;  and  when  any 
person  is  indicted  for  high  treason  or  misprision  of  treason 
in  the  Court  of  King's  Bench,  a  copy  of  the  indictment 
shall  be  delivered  within  the  time  and  in  the   mannur 
aforesaid,  but  the  list  of  the  petty  jury,  made  out  as  afore- 
said, may  be  delivered  to  the  party  indicted  at  amg  tmt 
after  the  arraignment,  so  as  the  same  be  delivered  toi 
days  before  the  day  of  trial;  Provided  always,  that  nothing 
herein  contained   shall  anyways    extend    to  any  indict- 
ment for  high  treason  in  compassing  and  imagining  the 
death  of  the  King,  or  for  misprision  of  such  treason  where 
the    overt    act   or    overt  acts  of  such    treason   allied 
in  the  indictment   shall  be  assassination   or  killing  of 
the   King,   or  any  direct  attempt    against  his   lifc^   or 
any  direct  attempt  against  his  person,  whereby  his  fife 
may  be  endangered,  or  his  person  may  suffer  bodily  harm, 
or  to  any  indictment  of  high  treason  for  counterfeiting  his 
Majesty's  coin,  the  great  or  privy  seal,  his  sign  m^nnd^ 
or  privy  signet,  or  to  any  indictment  of  high  treason,  or 
to  any  proceedings  thereupon  against  any  oflEender  or 
offenders  who  by  any  act  or  acts  now  in  force  is  and  are  to 
be  indicted,  arraigned,  tried,  and  convicted  by  such  like 
evidence,  and  in  such  manner  as  is  used  and  allowed  against 
offienders  for  counterfeiting  his  Majesty's  coin.''     And 
amongst  the  statutes  and  parts  of  statutes  repealed  by  the 
62nd  sect,  of  the  said  last-mentioned  act,  is  ''  so  much" 
of  the  7  Anne,  c.  21,  s.  1 1,  '^  as  relates  to  giving  a  fist 
of  the  jury  to  the  party  indicted  of  high  treason  or  mis- 
prision of  treason." 
The  bill  of  indictment  was  found  by  the  Orand  Jury  on 
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the  llth  of  December,  1839.     On  the  12th,  a  copy  of  the         1840. 
indictment  and  of  the  panel  of  the  jury  intended  to  be  re- 
tnmed  by  the  sheriff  was  served  on  each  of  the  prisoners 
personally,  in  the  presence  of  two  witnesses. 

And  on  the  17th  of  December,  a  Ust  of  the  witnesses  in- 
tended to  be  produced  on  the  trial,  mentioning  their 
names,  professions,  and  places  of  abode,  was  served  in  the 
same  manner  on  each  of  the  prisoners. 

Upon  these  facts  it  was  contended  on  the  part  of  the 
Crown — ^first,  that  the  service  of  the  list  of  witnesses  was 
a  good  service  under  the  statute  of  7  Anne,  c.  21.  And 
secondly,  that  at  all  events  the  application  came  too  late. 

This  point  is  reserved  for  the  consideration  of  her  Ma- 
jesty's Judges. 

(Signed)         N.  C.  Tindal. 


BEFORE  LORD  DENMAN,  C.  J. ;  TINDAL,  C.  J.;  LORD  ABINGER, 

C.B.;  LITTLEDALE,  J.;  PARKE,B.;  BOSANQUET,  J.;  ALDERSON, 

B.;  PATTE80N,  J.;  GURNET,  B.;  WILLIAMS,  J.; COLERIDGE,  J.; 

COLTMAN,J.j  ERSKINE,J.;  MAULE,  J.j  AND  R0L7E,  B. 

Janmtrtf  25tk, 

CAMPBELL,  A.  G.,  (with  whom  were  Wilde,  S.  G.,  if,  in  a  caie  of 
Ludlow  and  Tal/ourd,  Seijts.  Starkie,  Wightman  and  Talbot)  p^nt  be^"*  * 
suggested  that  some  arrangement  should  be  made  as  to  what  '^^i^/of  oT 
counsel  should  address  the  Court  and  in  what  order,  and  fift««n  Judges, 

.  their  Lordships, 

whether  one  counsel  for  each  prisoner  or  two  counsel  for  if  the  point  be 
each  (as  it  was  a  case  of  treason)  should  be  heard.  M^\earone 

counsel  on  each 
side ;  and  at 

Sir  F.  Pollock  stated  that  he  was  counsel  for  Frost,  Mr.  the  counsel  are 
Kelly  for  Zephaniah  Williams,  and  Sir  W.  Follett  for  Jones,  amid  curi«, 

their  Lordships 
will  bear  coun- 

Lord  Denman,  C.  J. — Sir  F.  Pollock  called  on  me,  and  •«*  ""^^  '»•'• 

not  assigned  at 

I  then  thought  that  we  were  not  bound  to  hear  more  than  the  trial 
one  counsel  on  a  side  in  each  case,  but  that  we  must  reserved  for  two 
hear  one  counsel  in  each  case,  unless  some  other  arrange-  fi?!!!"*'  ^i' 

'  o       toners  on  the 

ment  was  made  by  consent.  •*«»•  po«n»»  »nd 

both  arc  argued. 
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1840.  Gurnet^  B. — The  counsel  here  are  in  the  nature  of 

amici  curiae. 


the  Jud  ei  will       TiNDAL,  C.  J. — H  that  Were  not  80,  we  could  not  heir 


hear  each  case    Sir  fF.  Folktt,  as  he  was  uot  assigned  as  counsel  for  Jones, 

quite  separately  , 

unless  the  coun-  uor  could  WO  hear  Mr.  Kelly  in  the  case  of  Zephaniah  Vnl- 

•el  consent  to       i-  r      ax. 

some  other        hams,  for  the  same  reason. 

arrangement 

Kelly, — I  submit  that  Williams  and  Jones  are  each  en- 
titled to  a  reply  on  the  whole  case,  independently  of  whit 
is  urged  in  reply  for  Frost. 

Lord  Denman,  C.  J. — As  you  ask  a  separate  reply  for 
Williams  and  Jones,  we  think  that  each  case  must  be 
heard  quite  separately. 

Sir  F,  Pollock,  for  the  prisoner  Frost. — ^In  this  case  two 
great  questions  arise : — first,  whether  the  delivery  of  a  hat 
of  witnesses  ten  days  before  the  trial,  but  five  days  after 
the  delivery  of  the  copy  of  the  indictment  and  list  of  the 
jurors,  is  sufficient  ? — and  secondly,  whether  it  was  com- 
petent to  take  this  objection  at  the  time  at  which  it  was 
taken,  namely,  when  the  first  witness  was  called?  I  pro- 
pose, in  the  first  place,  to  consider  the  construction  of  the 
statute  7  Anne,  c.  21,  together  with  the  other  statutes, 
and,  secondly,  those  authorities  that  throw  any  light  on 
the  construction  that  ought  to  be  put  on  acts  of  Par- 
liament;  and,  thirdly,  the  authorities  of  the  Scotch  law, 
with  respect  to  the  list  of  witnesses,  as  by  the  stat.  7  Anne, 
c.  21,  the  English  law  of  treason  was  introduced  into 
Scotland,  and  by  the  same  statute  the  law  of  Scotland  wai 
imported  into  England,  as  to  the  delivery  of  a  list  of  wit- 
nesses, but  not  as  to  the  period  of  ten  days.  As  to  the 
first  point,  by  the  stat.  7  Will.  3,  c.  3,  persons  accused  of 
treason  were  to  have  a  copy  of  the  indictment^  but  not 
the  names  of  the  witnesses,  (which  in  this  statute  meant 
not  a  list  of  the  witnesses  to  be  called,  but  a  copy  of  the 
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names  on  the  back  of  the  indictment)^  and  this  copy  of  |g4o. 
the  indictment  was  to  be  delivered  five  days  before  the 
trial,  on  the  conditions  of  the  attorney  requiring  and  pay 
ing  for  it;  and  by  sect.  7  of  the  same  statute  there  is  a 
positive  direction  to  deliver  a  list  of  the  jury  two  days  be- 
fore the  trials  and  free  of  expense.  By  the  stat.  7  Anne, 
c.  21,  sect.  11,  it  is  enacted,  that  when  any  person  is  in- 
dicted for  treason  or  misprision  of  treason,  a  list  of  the 
witnesses  to  be  produced  on  the  trial,  and  of  the  jury, 
mentioning  the  names  &c.,  of  both,  "  be  also  given  at  the 
same  time  that  the  copy  of  the  indictment  is  delivered  to 
the  party  indicted,  and  that  the  copies  of  all  indictments 
for  the  offences  aforesaid  tvith  such  lists^^  shall  be  delivered 
to  him  ten  days  before  the  trial,  in  the  presence  of  two 
or  more  credible  witnesses.  The  first  question  is,  whether 
the  words,  "  at  the  same  time"  have  a  clear  meaning?— I 
should  say  that  they  had — and  as  the  Legislature  have 
added  the  words  **  with  such  lists/'  I  should  submit  that 
no  doubt  whatever  can  exist.  The  next  enactment  is  the 
Jury  Act,  6  Greo.  4,  c.  50,  s.  21.  That  act  provides  that 
the  list  of  jurors  and  indictment  shall  be  delivered  ten 
days  before  the  arraignment,  but  it  leaves  the  list  of  wit- 
nesses as  it  stood  on  the  statute  of  Anne,  and  I  submit  that 
the  statute  of  Anne,  is  not,  so  far  as  it  regards  the  list  of 
witnesses  at  all  affected  by  the  stat.  6  Geo.  4,  c.  50,  s.  21 ; 
but  that  statute  makes  one  alteration,  which  is,  that  the 
words  ten  "  days  before  arraignment"  as  to  the  list  of  jurors 
and  the  delivery  of  the  indictment,  are  substituted  for  "  ten 
days  before  trial"  which  are  the  words  of  the  statute  of 
Anne,  but  that  was  merely  adopting  the  true  construction  of 
the  statute  of  Will,  3,  because  it  had  been  decided  in  that 
statute,  that  the  word  trial  meant  arraignment.  It  is  so 
laid  down  by  Mr.  Justice  Foster  {a),  and  Mr.  Justice 
Blackstone{b)  cites  Mr.  Justice  Foster,  and  adopts  what  he 
says.  The  first  case  which  occurred  on  the  statute  of  Anne, 
was  that  of  Lord  George  Gordon  (c),  and  there  the  Attor- 

(a)  Foster.  Law,  230.  (c)  21  St  Tr.  648;    Doug.  569, 

(6)  4  Com.  Ch.  27.  Itt  ed.,  and  591,  2nd  ed. 


i 
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1840.  ney-G^neral  applied  ''for  a  rule  upon  the  sheriff  to  delirer 
to  the  prosecutor  a  list  of  the  jurymen  he  intended  to  re- 
tum  on  the  panel,  in  order  that  the  prosecutor  might  be 
enabled  to  deliver  such  hst  to  the  prisoner^  according  to 
the  provisions  of  the  statute  of  Queen  Anne  at  the  same  time 
with  the  copy  of  the  indictment/'  This  was  granted,  and 
the  form  of  the  rule  is  given  in  a  note  both  in  the  repent 
in  Douglas^  and  in  the  State  Trials. 

TiNBAL,  C«  J. — That  was  not  the  list  of  witnesses. 

Sir  F.  Pollock. — The  Attomey-Greneral  had  got  that; 
and  I  only  cite  the  case  to  shew  that  the  copy  of  the  in- 
dictment and  the  lists  are  to  be  delivered  at  the  same  tiwue 
and  not  at  the  same  vfUervaL  Since  the  trial  of  Lord 
George  Gordon,  the  copy  of  the  indictment  and  the  list 
of  jurors  and  the  list  of  witnesses  have  always  been  deli- 
vered all  together,  and  at  the  same  time.  Hiis  was  so  in 
the  case  of  Hardy  v.  Home  Tooke  in  1794  (a);  in  CW»»- 
field^s  case  in  1796  [b) ;  in  M^Leavls  case,  tried  at  Quebec 
in  1797  (c);  in  O'Coigley's  case,  tried  in  1798  (rf) ;  in  Wat- 
son's case,  tried  in  1817  {e) ;  in  BrandretVs  case,  in  the 
same  year  (/);  and  Thistlewoo(Ps  case,  in  1820  {g)i  and  in 
Col.  Despard's  case,  in  1803  (A) :  in  all  these  the  deliveiy 
was  simultaneous.  It  has  been  said  that  we  can  produce 
no  authority  to  shew  that  a  delivery  of  the  lists  at  different 
times  was  bad,  but  the  reason  is  that  no  one  before  now 
has  thought  that  the  words  ''  at  the  same  time  ^'  meant,  aft 
a  different  time.  There  may  be  important  points  in  which 
a  prisoner  may  be  injured  by  the  lists  and  the  copy  of  the 
indictment  not  being  delivered  together.  The  list  of  the 
witnesses  delivered  in  this  case  was  headed  ''  A  list  of  wit- 
nesses to  be  produced  on  the  trial  of  John  Frost,  upon  an 

(a)  24  St.  Tr.  199.  (e)  32  Id.  1. 

(6)  26  Id.  1.  (/)  lb.  755. 

(c)  lb.  721.  (ff)  33  Id.  68. 

(<0  lb.  1191.  (A)  28  Id.  345. 
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indictment  found  against  him  and  others  for  high  treason^         ig4o. 
for  proving  the  said  indictment/'    There  might  be  two 
indictments^  and  there  is  nothing  to  shew  which  indict- 
ment this  list  might  refer  to. 

Alderson^  B. — Can  the  inconvenience  alter  the  con- 
struction of  the  act  of  Parhament  ?  Are  not  all  acts  of 
Parliament  to  be  construed  according  to  the  exact  mean- 
ing of  their  words^  unless  that  construction  would  lead  to 
some  manifest  absurdity  ? 

Sir  F.  Pollock. — If  a  statute  prescribes  a  state  of  things 
for  the  benefit  of  a  prisoner^  no  one  can  deprive  him  of  it. 
Two  witnesses  are  required  as  to  the  delivery  of  the  list  of 
witnesses :  would  the  evidence  of  one  witness  be  sufficient^ 
coupled  with  finding  the  Ust  on  the  prisoner,  with  an  in- 
dorsement in  his  handwriting,  that  he  had  received  it  ten 
days  before  the  trial?  I  should  say  that  it  would  not,  the 
words  of  the  statute  being  express.  I  come  now  to  the  second 
head  of  my  argument,  as  to  the  construction  to  be  put  on 
acts  of  Parliament,  and  from  the  cases  it  appears,  that  where 
a  statute  has  directed  a  particular  mode  of  proceeding,  or  a 
particular  form  to  be  observed,  that  mode  of  proceeding, 
and  that  form  must  be  observed,  and  no  other  will  be  suf- 
ficient. [In  support  of  this  part  of  his  argument  Sir  F. 
Pollock  cited  the  cases  of  Lovelace  v.  Curry  (a),  Taylor  v. 
Fenwick  (A),  Vaux  v.  Vollans  (c),  Rex  v.  Harvey  (d),  Spears 
V.  Smith  {e),  Eickey.  Nokes  (/),  fVadsworthy.  Marshall  (g), 
StunneUy.  Tower  (A),  Akeheady.  Stocks  (t).]  From  the  case 
of  Jones  V.  Lake  (J),  it  appears,  that  under  the  Statute  of 
Frauds,  29  Cha.  2,  c.  3,  it  was  not  necessary  that  all  the 
three  witnesses  to  a  will  of  lands  should  have  been  pre- 

(a)  7  T.  R.  631.  (^)  3  Tyr.  228. 

(6)  3  B.  &.  P.  553  n.  (A)  4  Tyr.  862. 

(c)  1  N.  &.  M.  307.  (i)    1  M.  &  P.  346. 

(d)  1  Wils.  1 64.  U)  2  Atk.  i  76  (n),  and  6  CnuM 
{e)  6  E«p.  138.  Dig.  69. 
if)  I  M.&M.303. 


170  MONMOUTH  SPECIAL  COMMISSION,  3  VICT. 

1840.         Bent  at  the  same  time ;  but  now  by  the  stat.  1  Vict,  c  26^ 
^^""^^     '      it  is  necessary  that  the  two  witnesses  to  a  will  must  be 


V.  present  '^  together  J'     [Sir  F.  Pollock  also  dted  the 

of  Gos8  y.  Jackson  {a),  Rex  v.  Rickets  {b),  Jones  t.  Smart  [e), 
Rex  V.  Inhabitants  of  Barham  {d),  Notley  v.  Buck  {e).  Brand' 
ling  V.  Barrington  (f ),  Vaux  y.  Ansell  (g),  Boies  ▼.  Pillmg  [k), 
Wagget  y.  Shaw  {i),  Richards  y.  Stuart  (j),  Smiih  y. 
Crump  {k),  Rex  y.  Justices  of  Kent  {I),  Rex  y.  Justices  <f 
Cambridgeshire  (m),  and  in  the  matter  of  FUnmders  (n).] 
I  now  come  to  the  authorities  on  the  law  of  Scotland^  from 
which  it  appears^  that  in  that  country  the  law  respecting 
the  list  of  witnesses  and  the  copy  of  the  indictment  is,  at 
least,  as  old  as  the  reign  of  Charles  the  Second^  as  by  an 
act  of  the  Scottish  Parliament,  passed  in  the  year  1679, 
regulations  were  made  on  this  subject.  Baron  Hume,  in 
his  work  on  Crimes  (o),  says,  ''  In  addition  to  the  copy  ti 
the  libel  {p),  the  statute  of  Charles  the  Second  orders  that 
the  panel  {q)  be  at  the  same  time  senred  with  a  copy  of  the 
list  of  the  witnesses  to  be  called  against  him,  and  of  the  pe^ 
sons  of  assize  (r)  who  are  to  be  cited  for  his  trial.'^  These 
yery  expressions  are  copied  into  the  statute  of  Anne^  with 
the  addition  of  ten  days,  and  the  words  being  copied  from 
the  one  statute  into  the  other  they  must  haye  the  same 
meaning  in  both ;  and  in  the  Scottish  act  the  words  ^^  at  the 
same  time'^  can  bear  no  other  meaning  than  that  which  I 
contend  for,  as  in  that  act  no  number  of  days  is  men- 
tioned. In  Scotland  the  period  of  seryice  of  these  docu- 
ments was  not  specified  in  the  statute  of  Charles^  but  was 

(a)  3  Esp.  198.  (k)  1  Dowl.  P.  C.  519. 

(6)  A.  &  £.  537 ;  and  1   N.  &  (/)  3  B.  &  Ad.  250. 

P.  680.  (m)  lb.  887. 

(c)  1T.R.44.  (fi)  4  Id.  865. 

\d)  8  B.  &  C.  99.  (o)  Ch.  8  of  the  3rd  cd.,  pub- 

(0  Id.  160,  &  2  M.  &  R.  68.  lished  in  1829. 

(/)  6  B.  &  C.  467.  ip)  The  libel  is  the  accuaatioii. 

ig)  1  B.  &  P.  224.  iq)  The  panel  is    the   accused 

(A)4Tyr.231.  party. 

(i)  S  Camp.  316.  (r)  The  persons  of  assise  are  tbt 

(j)  10  Bing.  319,  and  3  M.  &  S*      jurors. 
774. 
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regulated  by  an  act  of  adjournal^  which  is  an  order  of  1340. 
court  similar  to  the  acts  of  sederunt  in  civil  cases^  and  to 
the  recent  general  rules  of  practice  in  this  country.  They 
were  equivalent  to  law^  but  would  not  contravene  an  act  of 
Parliament.  [He  cited  several  cases  from  the  same  chap- 
ter of  Hume  on  Crimes^  in  which  for  informalities  in 
the  list  of  witnesses  the  public  prosecutor  ''  deserted  the 
diet. "] 

Aldekson^  B.  —  Is  not  deserting  the  diet  something 
similar  to  quashing  the  indictment? 

Campbell,  A.  G. — I  am  speaking  in  the  presence  of  the 
Lord  Advocate  and  Sir  William  Rae ;  and  I  believe  I  am 
correct  in  sayings  that  if  the  public  prosecutor  deserts  the 
diet^  loco  et  tempore^  he  may  begin  again  and  commence 
another  prosecution  for  the  same  offence^  but^  if  he  de- 
serts it  simpliciter^  he  cannot. 

Sir  F.  Pollock,  —  There  are  several  cases  referred  to 
by  Baron  Hume.  [He  cited  from  the  same  chapter  of 
Baron  Hume^s  work^  the  cases  of  David  Stogeld^  Philip 
Mackenzie^  Gabriel  Hyatt^  and  Margaret  Buckstone ;  but 
in  all  these  cases^  except  that  of  Hyatt^  the  objection 
was  taken  before  the  jury  were  sworn.  In  Hyatfs  case, 
the  objection  was^  that  the  list  of  witnesses  was  not 
signed  by  the  public  prosecutor.  The  objection  was 
taken  after  the  jury  were  sworn,  and  it  prevailed.]  In 
Alison's  Practice  most  of  these  cases  will  be  found,  and 
it  is  there  stated  that  ''statutory  provisions  cannot  be 
supplied  by  equipollents.'^  I  am  far  from  making  an 
admission  that  the  objection  to  the  delivery  of  the  copy 
of  the  indictment  cannot  be  made  after  plea.  The  case 
of  Eookwood  (a)  does  not  go  to  that  extent,  it  merely 
decides  that  a  prisoner  charged  with  high  treason  could 
not,  under  the  statute  of  Will.  3,  demand  a  copy  of  the 

(a)  13  St  Tr.  154. 
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Ig40.  indictment  during  his  trials  but^  under  that  statute,  he  was 
only  entitled  to  it  if  he  demanded  it^  and  on  paying  finr 
it.  The  good  sense  of  the  matter  certainly  seems  to  b^ 
that  the  prisoner  should  object  to  the  non-delivery  of  the 
copy  of  the  indictment  when  he  is  called  on  to  plead— to 
the  non-delivery  of  the  list  of  the  jurors  when  the  jmy 
is  about  to  be  called,  and  to  the  non-delivery  of  the  list 
of  witnesses  when  the  first  witness  is  called.  A  prisoner 
is  not  an  actor  in  any  of  these  proceedings,  and  is  he  to 
be  called  upon  to  decide^  and  to  decide  against  himseli^ 
a  thing  so  difficult  that  learned  Judges  have  adjourned  it 
firom  Monmouth  to  London? 

Lord  Abingek^  C.  B. — You  are  in  the  same  situation 
as  if  the  prisoner  had  just  pleaded,  and  the  jury  had  just 
been  charged. 

Sir  F.  Pollock. — ^There  was  a  work  published  in  1709, 
which  Mr.  Justice  Foster  says  (a)  was  published  by  order 
of  the  House  of  Lords,  and  which  was  referred  to  by 
Mr.  Baron  Gumey  in  Brandreth^s  case  {b).  This  work  is 
"  A  form  and  method  of  Trial  of  Commoners  in  cases 
of  high  treason  and  misprision  of  treason  /^  (it  has  bound 
up  with  it  a  collection  of  statutes  relating  to  high 
treason)^  and  it  is  there  laid  down  (c),  that  the  clerk  of 
arraigns  '^  must  call  to  the  keeper  of  the  prison  to  bring 
such  prisoner  for  high  treason  to  the  bar  of  the  Court, 
and  the  clerk  of  arraignments,  to  distinguish  his  person, 
must  bid  him  hold  up  his  hand,'^  &;c.,  ''  and  tell  him,  if  he 
require  a  copy  of  the  indictment  (paying  for  it)  he  shall 
have  it  delivered  to  him  five  days  at  least  before  he 
be  tried  for  the  same,  to  advise  with  counsel  to  plead  for 
him  and  make  his  defence;''  and  at  another  part  of  the 
same  book  (d)  there  is  the  following  direction  to  the  clerk 


(a)  Post.  Cr.  Law,  230.  (c)  At  p.  17. 

ih)  S2  St.  Tr.  778.  {d)  At  p.  29. 


MONMOUTH  SPECIAL  COMMISSION,  3  VICT. 


178 


of  arraigns : — '^  Ask  the  Court  which  prisoner  they  intend 
shall  be  tried  firsts  and  the  keeper  to  set  him  to  the  bar 
and  call  to  know  if  the  witnesses  against  him  are  all  ready, 
and  take  away  the  other  prisoners  from  the  bar.  Ask 
him  who  is  to  be  tried  if  he  have  had  a  copy  of  the 
panel  of  the  jury  delivered  to  him  two  days  (or  more) 
since  ?  K  he  should  deny  it^  some  witness  for  the  Queen, 
who  delivered  the  copy  to  him,  must  prove  the  delivery 
thereof'  (a). 


1840. 


TiNDAL,  C.  J. — The  book  from  which  you  are  citing 
was  published  by  order  of  the  House  of  Lords  (A). 


Sir  F.  Pollock. — ^This  furnishes  a  powerful  argument 
that  the  time  for  objecting  to  the  indictment  is  at  the 
time  of  pleading,  and  that,  therefore,  the  time  for  object- 


(a)  In  this  work,  at  p.  20,  will  be 
found  the  following  note : — **  A  cap- 
tion of  an  indictment  for  high  trea- 
ion  or  mifprision  of  treason,  with 
the  true  copy  of  the  indictment 
itself  as  incident  thereto,  to  be  deli- 
vered to  the  party  indicted  five  days 
at  least  before  he  plead,  and  a  wit- 
ness must  attend  the  Court  at  the 
time  of  the  prisoner's  pleading  to 
prove  the  delivery  of  the  copy  of 
the  indictment  to  the  prisoner  if 
there  should  be  occasion."  The 
entire  caption,  and  so  much  of  the 
indictment  as  is  set  out,  are  in  the 
Latin  language,  with  abbreviations. 

(6)  At  the  commencement  of  the 
collection  of  statutes  is  the  follow- 
ing order  of  the  House  of  Lords: — 

"  Die  Mercurii,  20  Aprilis,  1709. 
It  is  ordered  by  the  Lords  spiritual 
and  temporal  in  Parliament  assem- 
bled, that  when  the  several  tran- 
scripts or  collections  of  the  statutes 
now  in  force  relating  to  high  trea- 
son and  mispriaion  of  treason,  and 


the  methods  of  trial  for  those  crimes 
shall  be  subscribed  by  all  the 
Judges,  they  shall  be  forthwith 
printed  and  published  by  her  Ma- 
jesty's printers  for  the  better  infor- 
mation of  the  people  of  Great 
Britain  in  relation  to  those  laws. 

"  Matt.  Johnson, 
Cler.  Parliamentor." 
And  at  the  beginning  of  the  forms 
to  be  observed  on  the  trials  is  an 
approval  in  the  following  form : — 
<*  We  do  approve  of  this  method 
of  trials : 

•*  J.  Holt 

"  Thos.  Trevor. 

"  Edw.  Ward. 

"  John  Powell. 

**  Littleton  Powys. 

"  Jo.  Blencowe. 

"  H.  Goulde. 

"  R.  Tracy. 

"  Thos.  Bury. 

"  Ro.  Price. 

"  Robert  Dormer. 

"  S.  Lovell." 
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1840.  i^g  ^o  the  list  of  witnesses  is  when  the  first  witness  is 
called.  Indeed  where  is  the  distinction  between  object- 
ing  to  a  single  witness  or  to  the  whole  list.  The  pri- 
soner (as  is  conceded)  might  object  to  the  want  of  addi- 
tion to  the  name  of  a  single  witness,  and  his  objection 
is  to  an  incorrect  compliance  with  the  statute^  being  in 
effect  no  compliance  at  alL 

Alderson,  B. — You  will  not  suppose  that  I  wish  jxm 
to  admit  that  the  objection  to  the  non-deliFery  of  the 
indictment  must  be  taken  before  plea,  but  if  that  be  so, 
and  the  copy  and  the  lists  must  be  delivered  together, 
would  not  the  waiving  of  that  objection  by  pleading 
also  waive  it  as  to  the  lists,  as  being  an  admission  that 
the  copy  of  the  indictment  was  duly  delivered  with  the 
lists  of  jurors  and  witnesses? 

Parke,  B.  —  The  answer  to  that  question  given  at 
Monmouth  was  that,  by  pleading,  the  prisoner  waived  the 
objection  so  far  as  it  related  to  the  copy  of  the  indict- 
ment ;  and  that  he  waived  the  objection  so  far  as  it  related 
to  the  list  of  jurors,  by  not  objecting  to  the  swearing  of 
the  jury ;  but  that  he  still  might  object  to  a  want  of  a  dne 
delivery  of  the  list  of  witnesses,  when  the  first  witness  was 
called :  whether  that  is  a  good  answer  is  another  question. 

Sir  F.  Pollock.  —  Upon  what  principle  of  law  is  it  to  be 
said,  that  a  prisoner,  by  pleading  to  an  indictment^  admits 
the  jury  list  to  be  correct.  K  in  the  list  of  witnesses  the 
principal  witness  is  mis-described,  and  notwithstanding 
that  the  prisoner  found  him  out,  would  it  be  enough  to 
say  that  you  found  the  witness  and  pleaded  to  the  indict- 
ment? The  law  has  said,  that  the  prisoner  shall  have  a 
correct  list  of  witnesses,  and  he  is  entitled  to  it.  If  no 
list  of  witnesses  is  delivered,  the  prisoner  may  conclude 
that  the  Crown  intends  either  to  enter  a  nolle  prosequi,  or 
that  he  is  to  be  admitted  as  a  witness.    Is  the  prisoner 


\ 
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who  is  to  be  fired  at,  to  be  bound  to  inquire  whether  the  |g^Q^ 
guns  are  loaded  with  powder  only,  or  with  powder 
and  ball  ?  Is  he  to  send  to  the  other  party  to  know  what 
their  intentions  are?  I  say  that  it  is  the  duty  of  the 
persons  who  conduct  the  prosecution  to  attend  to  these 
things;  and  if  there  had  been  no  list  at  all  delivered, 
could  the  Crown  have  said,  "  We  are  free  to  do  as  we 
please,  because  you  have  pleaded  to  the  indictment  ?'' 

TiNDAL,  C.  J. — If  there  had  been  no  list  at  all,  they 
could  have  called  no  witnesses. 

Sir  F.  Pollock. — A  list  not  according  to  the  act  is,  in 
effect,  no  list  at  all.    We  had,  in  fact,  three  lists. 

TiNDAL,  C.  J. — An  irregular  list  may  be  different  firom 
no  list  at  all. 

Sir  F.  Pollock. — If  a  list  were  delivered  only  three  days 
before  the  trial,  would  that  irregularity  be  waived  by  the 
plea?  If  the  list  was  delivered  the  night  before  the  trial, 
could  it  be  said  that  the  prisoner  submitted  to  be  tried, 
and  had  thereby  waived  the  objection  ?  How  far  is  the 
life  of  a  prisoner  to  be  sported  with  by  the  blunders  of 
the  prosecutors  ?  If  the  list  had  been  delivered  less  than 
ten  days,  I  should  not  now  have  been  arguing  this  case. 
I  have  beefi  more  than  thirty  years  at  the  bar,  and  during 
the  proceedings  I  have  considered  hour  by  hour  when  I 
ought  to  take  the  objection;  and  yet,  the  Attorney- 
General  knowing  that  the  objection  was  to  be  taken,  plays 
off  a  sort  of  Nisi-Prius  advantage  over  me,  to  get  rid  of  it. 
I  submit  that  the  objection  was  taken  at  the  proper  time, 
and  that  the  list  of  witnesses  not  being  delivered  accord- 
ing to  the  statute,  the  prisoner  is  in  the  same  situation  as 
if  no  list  had  been  delivered  at  all. 

Campbell,  A.  G. — No  one  can  doubt  that  Sir  F.  Pollock 
did  well  to  keep  back  this  objection  till  the  jury  were 
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1840.        charged  with  the  prisoner.     He  might  have  made  it  when 
the  prisoner  was  brought  up  to  pleads  or  when  I  moved 
that  Mr.  Frost  should  be  first  tried ;  but  if  the  objectioii 
had  been  taken  at  either  of  those  times,  the  only  effect  of 
it,  if  it  had  prevailed,  would  have  been  to  have  caused  the 
trial  to  be  postponed  for  a  few  days.     And  whatever  may 
be  the  result  of  this  argument  Mr.  Frost  has  ahready  had 
an  advantage,  as  he  has  had  a  longer  opportunity  of  pre- 
paring for  his  trial  than  he  was  entitled  to,  and  any  ine- 
gularity  that  may  have  occurred  was  out  of  favour  and 
indulgence  to  him.     With  respect  to  the  construing  of 
statutes,  your  Lordships  are,  as  I  apprehend,  to  ascertain 
the  meaning  of  the  Legislature,  and  having  ascertained 
that  you  are  bound  by  it ;  and  if  a  form  of  proceeding  is 
prescribed  by  the  Legislature  it  must  be  followed,  and  the 
doctrine  of  equivalents  and  of  equipollents  must  be  en« 
tirely  dismissed :  but  in  ascertaining  what  is  the  meaning 
of  the  Legislature  it  may  be  material  to  see  what  was  their 
intention,  and  in  that  view  it  may  be  important  to  con- 
sider what  would  or  what  would  not  be  of  advantage  to  the 
prisoner  as  one  way  of  arriving  at  their  meaning.     What 
was  the  object  of  the  statutes  of  William  3  &  Queen  Anne? 
Was  it  for  a  prisoner  to  lie  by  and  defeat  the   ends 
of  justice  ?     No : — ^to  enable  him  to  meet  the  charge,  and 
to  know  who  were  to  be  the  jurors  to  try  him  and  the 
witnesses  to  be   called  against  him.     The  two  statutes 
being  in  pari  materia  must  be  construed  together,  and  the 
preamble  of  the  statute  of  Will.  3,  recites,  that  nothing  is 
more  reasonable  than  that  persons  prosecuted  for  high 
treason  and  misprision  of  treason  ''  should  be  justly  and 
equally  tried,  and  that  persons  accused  as  offenders  therein 
should  not  be  debarred  of  all  just  and  equal  means  fisr 
defence  of  their  innocencies  in  such  cases.^'    The  Scottish 
statute  of  1672  requires   simultaneous  service,  but  the 
statute  of  Anne  is  framed  in  a  different  manner;  and,  as 
I  submit  the  words  of  it  admit  of  two  constructions — your 
Lordships  will  say  which  is  the  right.     One  construction 
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k  that  the  seirices  must  be  simultaneous ;  but  if  I  shew  iq^^ 
that  that  construction  is  calculated  to  defeat  the  ends  of  jus* 
tice^  and  that  the  other  construction  is  calculated  to  carry 
into  effect  the  intention  of  the  Legislature^  your  Lordships 
will  not  hesitate  as  to  which  construction  you  should 
adopt.  By  the  statute  of  Anne  it  is  enacted  that  when 
any  person  is  indicted  for  high  treason^  '*  a  list  of  the  wit- 
that  shall  be  produced  on  the  trial  for  proving  th9 
indictment  and  of  the  jury^  mentioning  the  names, 
profession,  and  place  of  abode  of  the  said  jurors  and 
witnessess,  be  also  given  al  t?ie  same  time  that  the  copy 
of  the  indictment  is  delivered.'^  Sir  F.  Pollock  wishes  to 
stop  there,  but  it  proceeds,  "  and  that  copies  of  all  indict-* 
ments  for  the  offences  aforesaid,  tvith  such  lists,  shall  be  de- 
livered to  the  party  indicted  ten  days  before  the  trial "  in  the 
presence  of  two  credible  witnesses.  This  gives  the  time, 
ten  daysj  and  the  words,  '^  at  the  same  time,"  may  mean  at 
the  same  instant  of  time,  or  they  may  mean  at  the  same 
interval  of  time ;  and  if  the  latter  be  the  meaning,  these 
words  would  designate  that  the  same  period  of  time  should 
Itpply  to  the  one  and  to  the  other,  and  would  import  that 
the  delivery  was  not  to  be  at  the  same  instant  of  time,  but 
at  the  same  interval  of  time.  If  the  words  admit  of  two 
eonstructions,  your  Lordships  will  put  on  them  that  con- 
struction which  carries  the  intention  of  the  liCgislature 
into  effect.  There  is  no  advantage  in  having  all  the  three 
piftpers  delivered  together,  and  it  is  plain  that  the  Legis- 
lature thought  so,  as  by  the  stat.  6  Geo.  4,  c.  50,  they  are 
dissevered.  Indeed,  it  is  manifest,  that  it  is  better  for  the 
pfiaoner  to  have  the  copy  of  the  indictment  first,  then  the 
jury  Ibt,  and  then  the  list  of  witnesses,  the  last  being  ten 
days  before  the  trial,  than  to  have  the  whole  of  them 
together,  only  ten  days  before  his  trial ;  and  if  there  can 
be  no  good  service  except  it  be  simultaneous,  prisoners  will 
be  pfovented  from  having  information  which  could  other-^ 
wise  be  given  to  them,  and  in  the  present  case  Mr.  Frost 
would  have  lost  five  days,  which  he  had  to  consult  coun- 

TOL.  IX«  N  N.  P. 


178  MONMOUTH  SPECIAL  COMMfSSfON,  3  VICT. 


1840.  ^^1  ^^  ^^^  indictment,  and  five  days  for  his  agents  to 
make  inquiries  as  to  the  jurors,  and  his  present  objectioii, 
therefore,  resolves  itself  into  this — ^that  he  was  alloired 
too  much  time  to  make  his  defence — ^and  a  decision  in  his 
favour  on  this  point  would  injure  every  person  that  is 
tried  for  high  treason  hereafter.  Upon  the  statute  of 
Anne,  I  submit,  that  the  word  ''  with,^'  is  used  cumula- 
tively. I  may  say  A.  and  B.,  loUh  C.  and  D.  and  other  letter^ 
form  the  alphabet ;  the  word  taithy  there,  merely  meaning 
that  one  is  added  to  the  other. 

Lord  Abinoek,  C.  B. — '^  With''  may  mean  no  mois 
than  ''  and." 

Campbell,  A.  6. — The  word  ''  but ''  sometimes  mesBs 
''  without '' — of  which  the  saying,  ''  Touch  not  a  cat  M 
a  glove '' — meaning  without  a  glove — ^is  an  example*  Sup- 
pose that  your  Lordships  decided  that  the  services  mast  be 
simultaneous,  justice  would  be  defeated  in  many  cases. 
Mr.  Justice  Foster  (a)  gives  instances  where  the  challenges 
by  the  prisoners,  both  peremptory  and  for  cause,  exhausted 
the  jury  panel ;  and  the  Court  in  each  instance  ordered  a 
new  panel,  and  adjourned  for  the  firesh  jurors  to  be  som- 
moned.  K  that  were  to  occur  ^ow,  and  the  service  of  the 
copy  of  the  jury  list  must  be  simultaneous  with  the  copy  of 
the  indictment,  justice  would  be  defeated,  as  the  JQiy  are 
not  called  till  after  the  prisoner  has  pleaded  to  the  indict- 
ment. 

Parke,  B. — That  would  be  so,  unless  the  plea  were 
struck  out. 

Campbell,  A.  O. — On  the  construction  I  contend  toot, 
nothing  would  be  required  but  a  postponement  of  the 
trial  to  give  time  to  serve  a  copy  of  the  new  list  of  jmorB. 

(a)  Foftt  Cr.  L.  63. 
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With  respect  to  the  construing  of  acts  of  Parliament,  I  1340. 
respectfully  bow  to  the  canon  of  construction  laid  down 
by  one  of  your  Lordships ;  but  I  would  add  that  that  does 
not  apply  to  cases  where  the  words  admit  of  two  construc- 
tions. K  the  statute  of  Anne  were  to  be  construed  lite- 
rally, it  might  be  said,  that  if  one  witnesses  name  or  abode, 
or  one  juror's  name  or  abode,  were  without  an  addition,  it 
would  vitiate  the  whole  list,  because  the  list  is  to  be  a  list 
0f  aU,  with  abodes  and  additions;  but  it  is  well  settled 
that  an  objection  of  that  sort  goes  to  the  poll,  and  not  to 
the  array.  The  words  of  the  statute  of  Anne  are  '*  ten  days." 
It  might  be  plausibly  argued,  that  the  service  was  bad  if  it 
was  made  fifteen  days  before  trial,  instead  of  ten ;  and  the 
statute  of  Will.  3  might  be  called  in  aid,  because  the 
words  there  are  '^  five  days,  al  the  least/*  and  '^  two  days, 
a/  the  least/*  which  words  do  not  occur  in  the  statute  of 
Anne ;  and  it  might  be  argued,  that  from  this,  it  appeared 
that  the  Legislature  meant  ten  days  exactly.  So  the  sta- 
tute of  Anne  says,  '^  ten  days  before  the  trial.''  On  the 
mere  words,  the  prisoner  might  be  called  on  to  plead  to 
the  indictment  on  the  next  day  after  that  on  which  he 
received  it ;  but  it  has  been  held,  that,  on  the  correct  con- 
struction of  this  act,  the  word  ''  trial "  means  arraignment. 
In  Easfs  P.  C.  (a),  it  is  said,  that,  '^  though  the  words  of 
the  statute  of  Will,  are,  '^  that  the  prisoner  shall  have 
a  copy  of  the  panel  duly  returned  by  the  sheriff;  yet 
if  the  copy  be  delivered  before  the  return  of  the  precept 
it  will  be  sufficient,  within  the  words  and  intent  of  the 
act,  if  the  prisoner  have  the  advantage  of  it  in  the 
time  allowed  by  law  before  his  trial,  the  intent  of 
which  was  to  give  him  an  opportunity  of  preparing  his 
challenges;"  and  for  this,  Rookwood's  case  (A),  and 
Gregfs  case  (c),  are  dted.     So  it  might  be  said,  that  a 

(a)  P.  113.  too  late  to  object  either  to  the  waiit 

(6)  13  State  Trials,  154.  of  a  copy  of  the  indictment  or  to 

'    (e)  1  £att^  P.  C«  1  VS.  It  ia  there  any  insufficiency,  for  that  admits  it 

laid  down  that,  after  pleading,  it  is  to  be  sufficient 

.    n2 


180  MONMOUTH  SPECIAL  COMMnSION,  S  VICT. 

1840.  ^P7  ^^  ^^^  ^^^  ^^  juron  could  not  be  given  till  they  were 
summoned ;  and  so  in  East's  P.  C.  (a)  it  is  said,  that 
certain  formal  objections^  such  as  miswriting  and  &lse 
Latin^  must  be  taken  before  plea;  '^  and  in  the  cases  of 
Vaughan,  Sullivan,  and  Layer,  the  Court  refused  to  hear 
such  objections  after  plea,  though  it  is  still  open  to  ths 
prisoner  afterwards  to  move  in  arrest  of  judgmeot" 
These  are  the  various  instances  in  which  the  Courtay  to 
effectuate  the  real  intentions  of  the  Legislature,  have  put  a 
construction  different  from  the  mere  literal  eonatmction 
of  the  clauses  of  acts  of  Parliament.  Mr.  Justice  Foiter, 
Mr.  Justice  Blackstone,  and  Mr.  Serjeant  Stephen,  all  sqr 
that  the  copy  of  the  indictment  and  the  two  lists  must  be 
sensed  ten  days  before  the  trial,  but  do  not  say  that  the 
service  must  be  simultaneous.  The  cases  of  Locetaeef. 
Curry,  Vaux  v.  Vollans,  and  many  other  cases«  have  been 
cited  as  to  the  construction  of  statutes.  I  do  not  im- 
pugn those  decisions,  or  the  doctrines  contained  is 
them;  neither  do  I  dispute  the  cases  which  decide  that 
service  of  an  original  subpoena  at  a  different  time  is  not 
a  service  at  the  same  time,  for,  if  in  this  case  the  senrioe 
of  the  copy  of  the  indictment  and  the  two  lists  must 
be  simultaneous,  cadet  questio ;  but  I  am  contending  that 
the  other  is  the  correct  meaning  of  the  statute.  It  if 
also  said  that  your  Lordships  must  construe  the  sta* 
tute  of  Anne  according  to  the  Scotch  Act  of  Charles  the 
Second,  but  on  that  I  will  observe,  that  the  forms  of  the 
Scotch  law  are  very  different  from  ours.  In  Scotland 
there  is  a  public  prosecutor  and  no  Grand  Jury.  The 
libel  is  prepared  by  the  public  prosecutor.  The  accused, 
if  not  in  custody,  must  be  cited,  and  there  must  be  fifteen 
days  between  the  citation  and  the  trial.  In  cases  of  high 
treason  the  English  law  was  by  the  statute  of  Anne  intro- 
duced into  Scotland,  and  not  the  Scotch  law  into  England. 
In  cases  of  treason  in  Scotland  there  is  by  that  statute  a 
Grand  Jury,  and  the  accused  are  tried  under  a  royal  com- 

(a)  P.  no. 
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mission,  in  the  same  way  as  in  England  (a) ;  and  this  being  1940. 
so,  it  is  supposed  that  •the  bar  of  both  countries  might 
attend  and  plead  there.  If  it  had  been  intetided  to  have 
introduced  the  Scotch  law  into  England^  the  act  of 
a4]0umal  would  have  been  introduced,  by  which  it  is 
ordained  that  the  list  of  the  witnesses  shall  be  indorsed 
on  the  copy  of  the  indictment.  The  Jury  Act  (6  Geo.  4, 
c.  50,  s.  21)  leaves  the  list  of  witnesses  as  it  stood  on  the 
statute  of  Anne,  and,  on  trials  for  treason  in  the  Court  of 
King's  Bench,  it  points  out  different  times  for  the  delivery 
of  the  list  of  the  jurors  and  the  copy  of  the  indictment. 
Was  it  intended  that  a  person  tried  in  the  Court  of  King's 
Sench  should  be  in  a  worse  situation  than  if  he  were  tried 
elsewhere?  and  yet  in  the  King's  Bench  the  list  of  witnesses 
stands  on  the  statute  of  Anne,  the  copy  of  the  indictment 
is  to  be  delivered  ten  days  before  the  arraignment,  and 
the  list  of  witnesses  ten  days  before  the  trial.  I  now  come 
to  the  second  point,  which  is  tliat  the  objection  came  too 
Iste.  It  is  not  to  be  assumed  that  there  was  no  list  at  all. 
A  list  de  facto  was  served  on  the  17th  of  December,  and 
was  bon&  fide  served  in  pursuance  of  the  statute,  the 
only  objection  being,  that  it  was  not  served  at  the  same 
time  as  the  copy  of  the  indictment.  Is  that  more  than 
irregularity  ?  Is  that  a  nullity?  I  am  now  assuming  that 
simultaneous  service  is  directed  by  the  act;  and  the 
question  is,  whether,  if  it  was  irregularity  only,  it  is  an 
objection  that  can  be  brought  forward  as  a  substantive 
defence,  even  after  all  the  evidence  is  gone  through.  The 
objection  might  have  been  taken  before  plea.  When  Mr.  ' 
Frost  was  arraigned,  why  did  he  not  take  the  objection  ? 
Why  not  before  the  jury  were  charged  with  him?  and  can 
he  afterwards  make  an  objection  to  an  irregularity  which 
he  might  have  made  before  ?  The  objection  might  have 
been  made  earlier,  and  public  justice  required  that  it 
should  be.    It  is  a  general  rule,  both  in  civil  and  criminal 

(a)  This  it  proTided  by  the  ttat  7  Anne,  c  21,  sa.  1  x  3. 
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proceedings^  that  any  objection  to  an  irregularity  mnat  lie 
taken  in  the  earliest  stage  in  which  it  can  be  taken^  or  it 
is  waived.  In  this  very  case,  an  objection  was  taken  in 
arrest  of  judgment  by  Mr.  Geach  (Mr.  Froef  a  attorney) 
after  the  counsel  were  gone,  that  one  of  the  jurors  was  ids* 
described,  and  the  objection  was  overraled,  as  being  too  late. 


Aldekson,  B. — ^If  by  the  statute  certain  things  are  to 
be  done  before  trial,  and  the  party  is  tried  and  does  nol 
object,  can  he  object  to  them  afterwards  ?  he  might  hsTe 
prevented  the  trial  if  he  had  chosen,  but  he  did  not  do 

so  (a). 

Campbell,  A.  O. — Mr.  Justice  Foster  (d)  gives  the  fol- 
lowing heads  : — "  what  privileges  the  prisoner  is  entitled 
to ; — ^what  is  incumbent  on  himpreviaus  to  his  trial ; — ^what 
during  the  trial ;" — ^and  I  take  it  to  be  a  weU-estaUisbed 
principle,  that,  if  a  party  by  plea  or  otherwise  waives  an 
objection  that  he  might  have  taken,  he  cannot  take  it 
afterwards.  After  plea  a  defendant  cannot  move  to  quash 
the  indictment;  a  prisoner  could  not,  even  before  the 
statute  7  &  8  Geo.  4,  c.  28,  plead  misnomer  after  plead- 
ing in  bar.  Where  a  prisoner  challenges  for  canse,  he 
must  shew  all  his  causes  together  (c).  If  a  witness  an- 
swer that  which  may  criminate  himself,  he  must  answer 
throughout.  In  the  case  of  Rex  v.  Stone  {d)  it  was  held, 
that  the  presence  of  a  party  at  the  time  of  a  proceeding 
dispensed  with  a  simimons.  So  in  the  case  of  JBer  v. 
Watson  (e)  for  high  treason,  a  witness  was  examined  who 


(a)  If  an  indictment  for  felony 
be  removed  into  the  Queen's  Bench, 
and  be  tried  as  a  nisi  prius  record, 
and  the  record  be  brought  down  by 
the  prosecutor,  the  accused  party 
would  be  entitled  to  notice  of  trial. 
But  if,  when  the  case  comes  on 
at  Nisi  Prius,  the  accused  party 
appear   by  coimsel   and  call  wit- 


nesses, it  would  seem  that  if  con- 
victed he  would  not  be  entitled  to 
set  aside  the  verdict,  "because  the 
notice  of  trial  was  given  too  late^ 
even  if  such  were  the  fact. 
(6)  Post  Cr.  L.  227. 

(c)  2  H.  P.  C.  274. 

(d)  1  East,  649. 

(e)  2  Stark.  N.  P.  C.  158. 
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.was^  in  the  list  of  witnesses^  called  He}rward.     He  was 
examined  without  objection.     It  was  afterwards  disco- 
vered that  his  name  was  Heywood^  and  it  was  sought 
to  strike  out  his  evidence^  but  the  Court  held^  that  the  ob- 
jection came  too  late^  and  ought  to  have  been  taken  in  the 
first  instance.     So  in  the  case  of  BrunskiU  v.  Giles  {a),  the 
Court  would  not  grant  a  new  trial  because  the  jury  had  been 
summoned  by  the  partner  of  the  plaintiflF's  attorney,  be- 
cause the  proper  time  for  taking  this  objection  was  when 
the  jury  came  to  the  book  to  be  sworn.     So  in  the  case  of 
mil  V.  Yates  (4),  where  the  son  of  a  juryman  answered  for, 
and  served  instead  of,  his  father,  and  the  cases  there  cited 
of  persons  serving  on  juries  under  wrong  names,   the 
Courts  have  uniformly  held,  that  if  the  objection  is  not 
made  before  the  jury  are  sworn,  it  cannot  be  made  after- 
wards.    And  with  respect  to  witnesses  in  cases  of  high  On  a  triti  for 
treason,  the  judges  at  Monmouth  laid  down  this  rule,  that  any  objection  to 
any  objection  to  the  description  of  any  particular  witness  of*the  wUntw 
must  be  taken  on  the  voire  dire,  and  that  it  comes  too  »«».  *«  list  of 

witnesses  must 

late  after  the  witness  is  sworn  in  chief;  and  if  this  objec-  be  taken  on  the 
tion  to  the  list  of  witnesses  might  be  taken  when  the  first  l^^^  too*  late 
witness  is  called,  it  might  equally  be  taken  when  the  fft«'t*>«  fitness 

>  ^  ^        '^  ia  sworn  in 

tenth  was  called,  or  might  be  set  up  as  a  substantive  chief. 
defence;  and  so  might  the  objection,  that  one  of  the 
persons  in  whose  presence  the  list  was  delivered  was  not 
a  credible  witness.  I  say,  therefore,  that  if  there  is  such 
an  objection  to  be  taken  at  all,  it  should  be  taken  at  such 
a  time  as  to  give  the  prisoner  a  postponement  of  the  trial 
if  he  wishes  it,  but  not  go  to  an  acquittal. 

GuBNEY,  B. — In  the  case  of  Rex  v.  (yCoigly  and 
others  (c),  the  prisoner's  counsel  before  the  arraignment 
objected  that  there  were  several  variations  in  the  copies 
of  the  indictments  which  had  been  delivered  to  the  pri- 


(fl)  9Bing.  13.  (h)  12  Y^\^l,Z20. 

••"(c)  26SuTr.  11^8.     ' 
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1840.  toners^  and  stated  that  they  made  the  objection  wifih  a 
view  to  postpone  the  trials,  bat  the  Attomey-Gheneral  con* 
senting  to  a  postponement  of  the  trials,  the  objeetions  were 
waived. 

Campbell,  A.  O. — I  will  now  draw  yonr  Lordship's  at^ 
tention  to  the  Scotch  law. 

Lord  Dbnman,  C.  J. — I  now  state  the  opinions  of  my 
learned  brothers,  that  your  observations  on  the  Scotch 
law  ought  to  be  brought  into  a  very  narrow  compass^  its 
bearing  on  the  present  caee  being  so  very  remote. 

Campbell^  A.  G.^^I  will  only  observe,  that,  in  all  the 
cases  cited  by  Baron  Hume,  except  HyaWs,  the  objection 
was  taken  before  the  jury  were  sworn,  and  that  the  jko^ 
thority  of  that  case  is  a  little  doubtful,  as  Baron  Hume 
appears  to  disapprove  of  it.  There,  indeed,  there  was  no 
authenticated  list,  as  it  was  unsigned,  and  all  the  other 
cases,  which  are  those  of  lists  irregularly  served,  go  to 
shew  that  the  objection  must  be  taken  before  the  jury  are 
sworn. 

Parke,  B. — If  the  prisoner  says  that  he  has  had  no  list 
at  all,  at  what  time  do  you  say  the  Crown  must  prove  the 
delivery  of  the  list? 

Campbell,  A.  G. — The  Crown  might  be  called  on  to 
prove  it  when  the  prisoner  was  tried. 

TiNDAL,  C.  J.— The  book  of  1709  (a)  says,  that  the  wit- 
ness  is  to  be  called  to  prove  tlie  service,  under  the  statute 
of  Will.  3,  before  the  trial  begins. 

Alderson,  B. — If  the  prisoner  by  pleading  admits  a 

(a)  Referred  to  ante,  p.  183. 
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ienrice  of  a  cotemporaneous  list,  how  do  you  shew  that 
your  list  ii  the  same  as  that  which  he  must  be  taken  to 
have  admitted  by  his  plea? 

Campbell,  A.  G.-^I  put  it  that  pleading  admits  the  deli^ 
very  of  a  regular  list,  and  the  Crown  must  identify  their 
list  as  the  one  served.  We  shew  the  list  that  we  served, 
and  the  plea  admits  that  it  was  well  served. 

Sir  F,  Pollock,  in  reply. — ^With  respect  to  the  construc- 
tion of  statutes,  I  submit  that  your  Lordships  must  look  at 
what  the  statute  has  said ;  and  I  have  cited  cases  to  shew 
what  have,  in  modem  times,  been  the  views  of  the  Judges 
in  construing  acts  of  Parliament,  and  there  has  evidently 
been  a  feeling  on  the  Bench  that  too  loose  a  construction 
should  not  creep  in;  and  I  put  it  that  even  on  the  stat. 
6  Geo.  4,  c.  50,  s.  21,  the  delivery  of  the  copy  of  the  indict- 
ment and  the  lists  of  jurors  and  witnesses  must  be  simul  et 
semel,  in  all  cases  of  treason  where  the  trial  is  not  in  the 
Court  of  Queen's  Bench,  although  where  the  trial  is  in 
that  Court  it  is  otherwise  under  the  provisions  of  that  sta- 
tute.    Mr.  Petjrt,  in  his  Jus  Parliamentarium  (a),  gives 


1840. 


(a)  P.  66.  The  piusage  ii  as  fol- 
lows:—<<  The  Lord  Chancellor  El- 
letmere's  rule,  laid  down  for  con- 
struction of  words  in  that  grand 
case  of  the  post  nati  of  Scotland  in 
King  James  the  First's  time,  is  this : 
*  Words  are  to  be  taken  and  om- 
struedy  saith  he — 1.  Sometimes  by 
extension;  2.  Sometimes  by  re- 
striction; 3.  Sometimes  by  implica- 
tion; 4.  Sometimes  a  dbjunctive  for 
a  copulative ;  5*  A  copulative  for  a 
di^unctive;  6.  The  present  tense 
for  the  future ;  7.  The  fbture  for 
the  prisant ;  8.  Sometimes  by  equity 
oat  of  the  reach  of  the  words ;  9. 


Sometimes  words  taken  in  a  con*> 
trary  sense;  10.  Sometimes  figunir 
tively,  as  continens  pro  content^; 
11.  And  many  other  like.'  And  of 
all  these,  he  says,  examples  be  infi- 
nite as  well  in  the  civil  law  as  com- 
mon law.  Now  any  one  that  reads 
this  will  easily  judge  what  the  scope 
and  consequence  of  the  Chancel- 
lor's rule  may  be,  and  he  may  as 
easily  discern  how  far  it  is  capable 
of  improving,  to  baffle  and  elude 
any  law  whatsoever,  and  wrest  it 
fh>m  its  genuine  and  native  sense 
to  what  you  please." 
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1840.  some  rules  of  construction  which  are  laid  down  by  Lord 
Ellesmere,  who  says  that  words  are  taken  and  construed 
sometimes  by  extension,  sometimes  by  restriction,  some- 
times a  disjunctive  for  a  copulative,  and  the  like ;  upon 
which  it  is  observed,  how  easy  it  is  to  baffle  and  elnde  any 
law,  and  wrest  it  from  its  genuine  and  native  aenae. 

Lord  Abinger,  C.  B. — ^I  do  not  know  whether  you  cite 
Lord  Ellesmere  as  a  reflection  upon  the  Judges  who  con- 
strued the  statutes,  or  on  the  legislators  who  made  them* 
It  is  a  very  common  error  to  blame  Judges  for  their  con- 
struing of  statutes,  but  some  of  the  blame  belongs  to  the 
fiamers  of  them.  You  say  that  we  now  construe  them  more 
literally  than  Judges  did  formerly,  and  perhaps  that  is  so; 
but  still  some  of  them,  if  construed  Hterally,  would  lead  to 
much  absurdity. 

Sir  F.  Pollock. — ^I  only  say  that  Judges  do  not  now  take 
those  liberties  with  acts  of  Parliament  which  they  did  mofe 
than  a  hundred  years  ago. 

Lord  Abinoer,  C.  B. — One  reason  for  that  is,  that  more 
than  a  hundred  years  ago  acts  of  Parliament  were  very 
short,  and  were  to  be  applied  to  a  variety  of  cases ;  but  now 
they  are  very  long,  and  some  of  them  are  framed  with  all 
the  beauties  of  style  to  be  gathered  frt)m  the  office  of  the 
special  pleader,  and  the  office  of  the  conveyancer  also. 

Sir  F.  Pollock. — ^The  prisoner's  being  willing  to  plead 
has  nothing  to  do  with  the  list  of  the  jury  or  the  list  of 
witnesses.  In  the  book  of  1709  there  is  a  direction  to 
have  the  prisoner  asked,  if  he  has  had  the  copy  of  the  in- 
dictment. Here  the  officers  of  the  Crown  made  a  mistake, 
and  he  by,  in  hopes  that  the  prisoner  may  let  it  slip  and 
pass  over.  If  it  was  meant  to  insist  that  the  objection 
should  have  been  taken  earlier,  the  prosecutors  should,  in 


The  case  having  been  considered  by  the  Judges,  a  ma- 
jority of  their  Lordships,  in  the  proportion  of  nine  to  six, 
were  of  opinion  that  the  delivery  of  the  list  of  witnesses 
was  not  a  good  delivery  in  point  of  law;  but  a  majority  of 
their  Lordships,  in  the  proportion  of  nine  to  six,  were  of 
opinion  that  the  objection  to  the  delivery  of  the  list  of 
witnesses  was  not  taken  in  due  time,  and  the  Judges 
agreed,  that  if  the  objection  had  been  made  in  due  time 
the  effect  of  it  would  have  been  a  postponement  of  the 
trial,  in  order  to  give  time  for  a  proper  deUvery  of  the  Ust, 
and  their  Lordships  held  the  conviction  right  (a). 

(a)  We  believe  that  Lord  Den-      Abinger,    C.    B.,   Bosanquet,    J., 
man,  C.  J.,  Tindal,  C.  J.,   Lord      Gumey,  B.,  and  Maule,  J.,  were 
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the  form  given  in  the  book  of  1709,  have  asked  the  pri-        ig^Q^ 
soner  if  he  had  got  the  copies  of  the  indictment  and  the 
lists. 


Lord  Abinoer,  C.  B. — ^The  old  form  was  for  the  Court 
to  do  it. 

Campbell,  A.  G. — It  has  not  been  done  for  half  a  cen- 
tury. 

Alderson,  B. — ^There  is  a  direction  in  the  book  of  1709 
for  asking  the  prisoner  as  to  his  name. 

Sir  F.  Pollock. — ^That  is  probably  altered  by  the  stat. 
7  &  8  Geo.  4,  c.  28,  s.  1.  On  the  whole  case  I  have  to  con- 
tend, that  when  an  act  of  Parliament  says  the  same  time, 
it  means  the  same  time,  and  that  the  proper  time  for  ob- 
jecting to  the  list  of  witnesses  is  when  a  witness  is  called, 
and  that  if  some  irregularities  cannot  be  cured — ^none  can. 


188 


PROMOTIONS. 

In  Michaelmas  Term,  1839,  the  Hon.  Mr.  Baron  Mauk 
was  appointed  one  of  the  Judges  of  the  Court  of  Common 
Pleas,  vice  the  Right  Hon.  Sir  John  Vauffhan,  Knight, 
deceased. 

In  the  same  Term,  Sir/?.  M,  Rolfe,  Knight,  her  Majesty^s 
Solicitor-Greneral,  was  appointed  one  of  the  Barons  of  the 
Exchequer,  vice  the  Hon.  Mr.  Baron  Maule. 

In  the  Vacation  after  Michaelmas  Term,  1839,  TXot. 
ffiUe,  Esq.,  one  of  her  Majesty^s  Serjeants  at  Law;  was 
appointed  her  Majesty's  Solicitor-General,  vice  Sir  22.  M. 
Rolfe,  Knight. 

In  the  Vacation  after  Hilary  Term,  18M,  JR.  B.  Arm- 
strong,  Esq.,  G.  J.  TumeVy  Esq.,  David  Dundas,  Esq.,  and 
Richard  Beihell,  Esq.,  were  appointed  her  Majesty's  Counsel 
Learned  in  the  Law. 

In  the  same  Vacation,  J.  Manninffy  Esq.,  /.  Haleomi, 
Esq.,  TV.  F.  Channely  Esq.,  W.  Shee,  Esq.,  and  D.  C.  Wrm^ 
ham,  Esq.,  were  called  to  the  degree  of  Serjeant  at  Law. 


of  opinion  that  the  ohjection  to  the 
delivery  of  the  list  of  witnesses 
was  wholly  unfounded;  and  that 
Aldersoni  B.,  Coltman,  J.,  and 
Rolfe,  B.,  were  of  opinion  that  the 
delivery  of  the  list  of  witnesses 
was  not  a  good  delivery  in  point  of 
law,  but  that  the  objection  was 
made  too  late:  Littledale,  J.,  Parke, 


B.,  Patteson,  J.,  Williams,  J.,  Cde- 
ridge,  J.,  and  Ertkine,  J.,  being  of 
opinion  that  the  delivery  of  the  Inl 
was  not  a  good  delivery,  and  that 
the  objection  was  taken  at  the 
proper  time.  Mr.  Frost's  sentence 
was  commuted  to  transportation  kt 
life. 
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Sittings  at  Westminster  after  Michaelmas  Term. 

BEFORE  LORD  ABINQER^  C.  B. 


1R3.0. 

The  Attorney-General  v.  Bond.  ^"""v — ' 

I  Nov.  28M. 

NFORMATION  by  the  Attorney-General  against  the   On  the  trial  of 

defendant  for  penalties  nnder  the  statute  3  &  4  Will.  4,  byiheATtorney- 
c.  53,  8.  44.     The  information  stated,  that  certain  mer-   ®*'**/'f*  ^o' 

'  '  penalties,  the 

chants,  to  the  Attorney-General  unknown,  had  imported  defendant  (who 

certain  goods,  to  wit,  230  gallons  of  foreign  brandy,  of  the  to  bail)  had 

Talue  of  310/.  10*.,  which  goods  were  liable  to  the  pay-  ^^^i  Ihe 

ment  of  duties  of  customs,  and  were  deposited  by  a  certain  ^"««n**  *^«- 

*^  "^  niembranctr's 

officer  of  customs,  to  wit,  one  J.  D.,  for  security  of  snch  Office  to  pro- 
duties  in  certain  places  of  security  in  the  United  Kingdom ;  davit  on  which 
that  is  to  say,  in  the  Queen's  warehouse ;  and  that  the  heid*to  bat" 
goods  were,  without  payment  of  the  duties,  removed  by  ^»fh  »  ^iew  of 
persons  unknown  from  the  said  place  of  security  j  and  giveitinevi- 
that  the  defendant  did  assist  in  the  removal,  whereby  he  examine  the"" 
had  forfeited  treble  the  value  of  the  goods,  which  the  pe''«>n  who  had 

°  '  made  the  affi- 

commissioners  of  her  Majesty's  customs  had  elected  to  be  davit,  if  he 

sued  for  in  this  behalf.     There  were  also  six  other  counts  as  a  witness  on 

for  knowingly  concealing  the  goods,  and  for  assisting  in  !Ji^n*Jyj,/*** 

unshipping  them,  &c.     Plea — Not  guilty.  ™«de  the  affi. 

davit  wa^  called 
as  a  witness  on 

On  the  part  of  the  Crown,  a  witness  named  ColUns  was  t'thtliu'pose 
called:  and,  with  a  view  to  cro88*examine  him,  it  was  of5''?««-«v 

'  '  '  aminnig  hiin 

proposed  by  Humfrey,  for  the  defendant^  to  put  into  the  ^*>«  defendant's 

counsel  wished 

Witness's  hand  the  affidavit  made  by  the  witness,  and  de-  to  put  in  the 

affidavit: — 
Held,  that  the 

officer  was  bound  to  produce  it,  and  that  the  defendant  had  a  right  to  make  use  of  it  in  this  way; 

but  that  if  the  affidavit  was  made  by  another  deponent  besides  the  witness,  and  related  to  other 

persons  besides  the  defendant,  the  latter  would  be  only  entitled  to  use  so  much  of  the  affidavit 

as  was  sworn  by  the  witness,  and  as  related  to  tbt  de£in4aiit  himself. 
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Attorney- 
General 

V. 

Bond. 


posited  in  the  office  of  the  Queen's  Remembrancer,  upon 
which  the  writ  of  capias  had  issued^  to  hold  the  defendant 
to  bail  in  this  case^  and  which  the  proper  oAcer  was  snb- 
pcenaed  to  produce. 

Jervis  and  Kaye,  for  the  Crown,  objected  to  the  prodoo- 
tion  of  the  affidavit,  on  the  ground  that  the  production  of 
such  affidavits  would  lead  to  great  inconvenience.  They  alio 
stated,  that  there  was  no  instance  of  such  an  affidavit  ever 
having  been  used  in  this  way  on  any  former  occasion. 


Lord  Abinger,  C.  B. — I  am  clearly  of  opinion^  that  the 
.defendant  is  entitled  to  use  it  in  the  manner  proposed  by 
his  counsel. 

Jervis. — ^The  affidavit  is  the  joint-affidavit  of  the  wit- 
ness Collins  and  another,  and  it  relates  to  other  persons 
besides  the  defendant. 

Lord  Abinoer,  C.  B. — The  defendant  will  be  only  en 
titled  to  use  so  much  of  the  affidavit  as  is  sworn  by  the  wit- 
ness Collins,  and  which  relates  to  the  defendant  liima^. 
Anything  which  relates  to  other  persons,  or  which  is  swoni 
by  any  other  deponent,  cannot  be  made  use  of  by  the 
present  defendant  on  this  trial.    Let  me  see  the  affidavit. 

The  affidavit  was  handed  to  his  Lordship,  who  observed, 
that  he  did  not  see  anything  in  it  which  would  be  of  any 
use  to  the  defendant. 

The  affidavit  was  given  back  to  the  officer. 

The  jury  could  not  agree,  and  were  discharged 
by  the  consent  of  the  counsel  for  the  Crown. 

Jervis  and  Kaye,  for  the  Crown. 
Humjrey  and  Mellar,  for  the  defendant. 

lAttortdeB^Wal/ard^  and  Riekardt  ^  fyaUerJ] 
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1839. 
Holt  v.  Miers.  ^^^  28M. 

Assumpsit  by  the  plaintiflf  as  payee  against  the  de-  Icrl'iVuer* 
fendant  as  maker^  of  a  promissory  note  for  d630,  dated  J'°™  ^®  ^®" 
on  the  28th  of  September,  1838,  and  payable  one  montl^  plaintiff  was 
after  date  to  the  plaintiff  or  his  order,  for  value  received,  piainurs  attor- 
Second  count,  upon  an  account  stated.    Fleas — 1st,  to  the  "//before^ninc 
second  count,  non  assumpsit:  2nd,  that  a  person  named  on  the  night  be- 
Whitmarsh  had   agreed  to  lend  the  plaintiff  a  sum  of  it  was  a  letter 
d6200,  as  a  continuing  loan,  at  the  rate  of  £60  per  cent,  of  the^promu- 
discount,  on  notes  renewable  every  month,  and  that  this  «>»Tnotcon 

'  *f  '  which  the  action 

was  one  of  the  notes,  given  in  pursuance  of  that  agree-  was  brought, 
ment  to  the  plaintiff  as  attorney  and  trustee  for  Whit-  answer  to  a  let- 
marsh  (a);   3rd  plea,  that  on  the  28th  of  April,   1838,  p'^J[2fftothe 
it  was  agreed  between  the  defendant  and  Whitmarsh,  that  defendant  on 

the  same  sub- 

Whitmarsh  should  lend  the  defendant  £200,  or  such  part  ject  i—Heid, 
thereof  as  the    defendant   should  require,   and  that  it  toVoduce^was 
should  be  a  continuing  loan  for  a  long  space  of  time,  to  *^7n  a^mer 
wit,  for  more  than  twelve  months,  and  so  long  as  the  de-  action  between 

the  same  par- 

fendant  should  pay  interest  as  hereafter  mentioned;  and  ties,  in  which 
that  it  was  further  agreed,  that  the  defendant  should  pay  lue/in  person, 
Whitmarsh  one  shilling  in  the  pound  per  month  for  sucb  *^*'^""  *^*^' 

^  *  *  ments  were 

made  in  the  de- 
fendant's plea  which  were  not  denied  by  the  replication,  which  only  denied  other  parts  of  the 
plea;  there  had  been  a  trial,  but  no  judgment : — Held^  that  neither  the  issue  delivered  by  the 
plaintiff  himself^  nor  the  nisi  pnus  record  in  the  former  action,  was  admissible  in  evidence,  as 
proof  of  an  admission  of  the  ficts  stated  in  the  plea  in  the  former  action,  and  not  denied  by  the 
replication. 

In  an  action  on  a  promissory  note  the  defendant  pleaded,  that  the  note  was  given  under  a 
pAfol  agreement  that  the  defendant  should  renew  it  when  due,  by  paying  discount  and  giving 
another  note*  and  that  he  offered  to  do  so;  the  plaintiff  took  issue  on  this  plea: — the  Judge 
ftt  the  trial  would  not  prevent  the  defendant  from  going  into  evidence  in  support  of  this  plea, 
although  it  was  suggested  that  the  plea  was  bad,  as  setting  tip  a  parol  agreement  to  vary  a 
written  instrument,  because  the  plaintiff  had  taken  issue  on  the  plea. 

Where  a  defendant  pleaded  that  a  promissory  note,  on  which  tlie  plaintiff  sued  as  payee, 

was  given  to  the  plaintiff  as  trustee  for  W.,  and  that  W.  had  made  a  bargain  for  its  renewal  on 

.certain  terms  stated  in  the  plea,  and  the  plaintiff  took  issue  on  this  plea : — Heldf  that  evidence 

of  the  actual  bargain  made  by  an  agent  of  the  defendant  with  W.  might  be  given  in  evidence, 

but  that  eridence  of  anything  that  W.  said  at  any  other  time  was  not  receivable. 

{a)  A  precisely  similar  plea  was  non  obstante  veredicto,  after  a  ver- 

faeld  to  be  bad  m  the  case  of  HoU  diet  had  been  found  for  the  defend- 

V.  3f  f>r«,  5  M.  &  W.  1 68,  and  judg-  ant  upon  it. 
ment  was  given  for  the  plaintiff, 
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1839.  sums  as  Whitmarsh  should  lend  the  defendant,  and  tliat 
at  the  time  any  part  of  the  £200  was  advanced,  the  de- 
fendant should  make  and  deliyer  his  promissory  note  to 
Whitmarsh,  which  notes  were  to  be  renewable  eveij 
month,  on  payment  by  the  defendant  to  Whitmanh  of  one 
shilling  in  the  pound  as  discount  on  each  renewaL  Ite 
plea  then  went  on  to  state  an  advance  of  £80  in  AftS, 
1888,  and  renewals  and  payments  of  diaooont  aoeoidbig 
to  the  agreement,  till  the  making  of  the  present  not^ 
which  was  stated  on  the  plea  to  have  been  given  to  the 
plaintiff  as  the  attorney  and  trustee  of  Whitmanh;  and 
in  this  plea  it  was  further  averred,  that  when  -the  note 
became  due  the  defendant  was  ready  and  wilEng  to  reaev 
it,  and  also  to  pay  the  discount  according  to  the  agies- 
ment,  but  that  Whitmarsh  did  not  nor  would^  nor  Hi 
nor  would  the  plaintiff  renew  it,  (concluding  with  a  veriii- 
cation). 

Replication  to  the  2nd  and  8rd  pleas :  that  the  deftndU 
ant  of  his  own  wrong,  and  without  the  causes  or  cause  by 
him  in  those  pleas  or  either  o{  them  alleged^  broke  Ui 
promise  on  the  Ist  count  alleged. 

It  was  opened  by  Carrinffton  for  the  defendant,  that  Mr. 
Whitmarsh  had  agreed  to  advance  money  to  the  d^andast 
to  the  extent  of  £200,  at  the  rate  of  £60  per  cent.,  and  fldt 
was  to  be  secured  by  promissory  notes  payable  at  one 
month,  but  whidi  notes  were  to  be  renewed  firom  mooA 
to  month,  on  the  defendant  paying  one  shilling  in  the 
pound  as  interest  for  each  month,  on  the  monthly  reaewsl 
of  each  note;  and  that  in  pursuance  of  this  baigSHi 
money  was  advanced  by  Whitmarsh  to  the  defendant  in 
April,  1838,  the  promissory  notes  being  given  and  regu- 
larly renewed  down  to  the  time  of  the  giving  of  the 
note  which  was  the  subject  of  the  present  action,  wludi 
was  given  to  the  plaintiff  and  in  his  name  as  a  trustee 
for  Whitmarsh,  but  which  when  due  had  not  been  re* 
newed,  as  the  plaintiff  had  brought  the  present  action  on 


Erk. — I  submit  that  we  must  not  hear  what  Mr.  Whit* 
maiBh  said.    That  is  no  evidence  against  the  plaintiff. 

Cmrinfftan. — ^The  first  allegation  in  the  plea  is^  that  the 
defendant  made  a  bargain  with  Mr.  Whitmarsh,  which 


(a)  The  second  plea  was  aban-  defendant  cannot  give  in  evidence 
dMied,  in  oonsequence  of  the  de-  a  parol  agreement,  entered  into 
cisioii  of  the  case  otlloU  v.  Miert,  when  it  was  ^rawii/ that  it  should 
5  Mee.  &  W.  168.  be  renewed,  and  payment  should 

(b)  3  Camp.  57.    In  that  case  it  not  be  demanded  when  it  became 
held,  that  in  an  action  en  a  bill  due. 
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the  Ist  of  NoTember^  and  before  the  defendant  had  had  an 
opportunity  of  getting  it  renewed  (a). 

Erie,  for  the  plaintiff. — Supposing  all  that  has  been 
stated  in  the  opening  to  be  proved^  it  would  be  no  defence 
to  the  present  action.  By  the  note,  which  is  a  written 
instrument,  the  defendant  is  to  pay  the  plaintiff  £30  at 
tbe  end  of  a  month,  and  this  written  contract  is  sought  to 
be  Tiaried  by  a  parol  bargain,  which  cannot  be  allowed.  This 
point  was  decided  in  the  case  of  Hoare  i.  Graham  {b)» 

CarrtHgton. — ^If  the  facts  which  are  stated  in  the  3rd 
plea  do  not  amount  to  a  defence,  the  plaintiff  should  have 
demurred. 

Lord  Abinoer,  C.  B. — I  must  try  the  case  on  the  3rd 
plea.  The  plaintiff  has  taken  issue  upon  it,  and  it  comes 
before  me  as  a  specific  issue  of  fact,  whether  that  which  is 
stated  in  that  plea  is,  in  point  of  fact,  true  or  not. 

To  proYC  the  bargain  for  the  loan  of  money,  Mr.  Eicke 
was  called.  He  stated  that,  being  a  friend  of  the  defendant 
fuid  of  Mr.  Whitmarsh,  he,  by  the  desire  of  the  defendant, 
went  to  Mr.  Whitmarsh  to  ask  if  he  would  advance  money. 


•of  fixchaoge  orpromisMiy  note,  the 
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is  denied  by  the  replication^   and  I  am   now  going  to 
prove  it. 


Lord  Abinoeb,  C.  B.,  (to  the  witness). — ^Did  you  make 
the  bargain^  or  did  the  defendant  make  it  himself? 

The  witness. — I  made  the  bargain. 

Lord  Abinoer^  C.  B. — ^The  actual  making  of  the  bar- 
gain with  Whitmarsh  is  evidence^  but  not  anything  that 
Whitmarsh  said  afterwards. 


The  witness  stated,  that  Mr.  Whitmarsh  agreed  to  ad- 
vance to  the  extent  of  £200,  for  either  twelve  or  ei^rtsoi 
months,  on  bills  at  a  month,  renewable  on  payment  of  a 
shilling  in  the  pound  per  month. 

Carrington, — Does  your  Lordship  think  that  I  cannot 
ask  what  Mr.  Whitmarsh  said  afterwards  on  this  subject? 

Lord  Abinger,  C.  B. — I  think  it  is  not  evidence  against 
the  plaintiff. 

The  question  was  not  put. 

To  shew  that  the  plaintiff  was  a  trustee  for  Mr.  Wbit- 
marsh,  a  paper  in  his  handwriting,  in  which  interest  at  the 
rate  of  £60  per  cent,  on  two  other  notes,  payable  at  a 
month,  and  stated  to  be  drawn  in  the  plaintiff's  fiivour,  one 
for  £30,  dated  the  26th  of  August,  and  the  other  fixr  JBtO, 
dated  the  4th  of  September,  was  put  in.  This^  paper  abo 
contained  an  item  of ''  charges  1/.  Is"  It  was  also  proved 
that  the  plaintiff  had  said  to  the  defendant's  son  that  it 
was  very  wrong  of  the  defendant  to  say  that  he  (the  plain- 
tiff) charged  interest  at  the  rate  of  £60  per  cent.^  for  that' 
he  had  never  received  a  shilling  of  it. 

A  letter  from  the  plaintiff  to  the  defendant  was  put  in, 
dated  August  30th,  1838;  and  it  was  prcqposed  by  the  de- 
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fendant's  counsel  to  give  in  evidence  th^  contents  of  the         1339^ 
defendant's  answer  to  it,  dated  September  1st,  1838,  which 
-WM  called  for  under  a  notice  to  produce. 

Erie,  for  the  plaintiff,  objected  that  the  notice  to  pro- 
duce it  had  been  served  too  late. 

It  was  proved  that  the  notice  to  produce  was  left  at  the 
office  of  the  plaintiff's  attorney  at  a  quarter  before  xiine 
on  the  evening  before  the  trial.  The  witness  stated  that 
he  was  sure  it  was  before  nine  o'clock,  because,  after  serv- 
ing the  notice,  he  had  arrived  at  home  before  the  clocks 
struck  nine;  and  he  also  stated  that  the  plaintiff's  attor- 
nies  had  left  their  office,  and  he  was  told. by  the  house- 
keeper that  if  he  placed  the  notice  on  the  table  in  the 
pffice,  they  would  be  sure  to  have  it  the  first  thing  in  the 
morning. 

.    Lord  Abinger,  C.  B. — ;In  reaUty  this  is  only  notice  to 
the  attomies  on  the  morning  of  the  trial. 

Carrington. — I  submit  that  a  letter  from  the  opposite 
party  is  a  document  that  must  be  presumed  to  be  in  the 
hands  of  the  attomies,  and  that,  as  by  the  rules  of  the 
Court  service  before  nine  o'clock  in  the  evening  is  good 
service,  it  is  their  own  fault  if  they  leave  their  office  before 
that  time. 

■  • 

Lord  Abingea,  C.  B. — I  think  it  is  too  late.  There  is 
no  reason  why  the  notice  could  not  have  been  served 
earlier ;  persons  should  not  be  so  tardy  in  serving  notices. 

With  a  view  of  further  proving  the  bargain  between 
Mr.  Whitmarsh  and  the  defendant,  and  also  to  prove  the 
renewal  of  the  different  promissory  notes,  it  was  proposed 
to  put  in  the  Nisi  Prius  record  and  postea  in  the  former 
suction  of  HoU  v.  Miers.    In  that  action  the  defendant  had. 
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1339^  in  his  plea^  which  was  a  plea  of  uraiy/ stated  the  bargflin 
between  Mr.  Whitmaish  and  himself^  and  alsa  the  renewal 
of  the  different  bills^  and  that  the  plaintiff  was  the  attor- 
ney and  trustee  for  Mr.  Whitmarsh^  as  they  were  stated  id. 
the  present  plea,  and  the  plaintiff,  in  his  replication,  had 
merely  denied  that  he  was  attorney  and  trostee.  The 
verdict  was  for  the  defendant,  but  there  had  been  no  judg- 
ment. It  was  also  proposed  to  put  in  the  issue  delivered  in 
that  case  by  the  present  pkdntiff,  who  then  sudd  in  person. 

Erie. — ^I  submit  t&at  neither  of  these  is  evidence.  As 
there  is  no  judgment,  the  Nisi  Prius  record  is  not  evidence 
even  between  the  saide  parties ;  and  the  undenied  state* 
ments  of  a  plea  are  not  evidence  against  the  party,  evefr  to 
prove  another  issue  in  the  same  cause.  Admissions  in 
pleading  are  now  no  more  than  admissions  for  the  purpoBes 
of  that  particular  cause. 

Carrinfft(m.-^^eae  are  admissions  between'  boA  the 
same  parties ;  and  as,  in  the  former  case,  the  plaintiff  sued 
in  person,  the  issue  is,  I  submit,  the  same  as  any  other 
paper  in  which  he  sets  forth  several  statements  of  the 
opposite  party,  and  denies  only  one  of  them. 

Lord  Abino£r>  C.  B. — If  there  had  been  a  judgttieDC 
between  the  same  parties  touching  the  same  matter,  I  ani 
not  prepared  to  say  that  I  should  have  rejected  the  evr« 
deuce.  Here  it  appears  that  the  only  question  in  the 
former  cause  was,  whether  the  plaintiff  was  a  trustee  and 
on  that  point  it  is  conceded  that  this  record  is  not  reoeir- 
able  because  there  is  no  judgment.  X  think  I  ought  to 
reject  the  evidence. 

The  evidence  was  injected. 

Erie. — ^There  is  no  evidence  of  the  original  bargain  tf 
stated  in  the  plea>  nor  of  the  renewal  of  the  notes.  Neithtf 
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is  there  any  evidence  of  a  refusal  by  Mr.  Whitmarsh  to        1339^ 
renew.  ^    >t    ^ 

Holt 

V. 

Lord  Abinger^  C.  B.,  was  of  opinion  that  the  3rd  plea       Mibrs. 
not  proved^  and  directed  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Erie  and  Wordsworth,  for  the  plaintiff. 
Carringtony  for  the  defendant. 

[Attorniet-^tfiifUM^f  ^  C,  and  /.  B,  Taylor,"] 


In  the  ensuing  term  Carrington  applied  for  a  new  trial, 
but  the  Court  refused  a  rule. 


Cronk  v.  Frith. 

XIEBT  on  a  bond. — Pleas,  1st,  non  est  factum ;  2nd,  that  if,  dnce  the  ex« 
the  defendant  was  persuaded  to  execute  the  bond  while  deedl'the  lub- 
lie  was  drunk,  and  that  he  did  so ;  3rd,  fraud.  f^,^i°«  7^^"» 

'  '  '  to  It  has  become 

Replication,  denying  the  second  and  third  pleas.  bii°d>  ^  party 

T  iiY*i*ii**A«i  •  1       suing  on  the 

It  was  opened  by  Jerms  for  the  plamtiff,  that,  smce  the  deed  must,  if 
execution  of  the  bond,  Mr.  Crundwell,  the  subscribing  wit-  be  piel^ciraiii 
ness  to  it,  had  become  blind,  and  he  therefore  proposed  ^^f  «ih«Tibing 

'  ^  '  ^  *      *       ^     witness,  and  it 

to  prove  the  execution  of  the  bond  in  the  same  way  as  if  is  not  enough 

Ai_        •..  J     J  *o  proTe  the 

tne  witness  were  aeaa.  handwriting  of 

Evidence  was  given  that  the  signature  to  the  bond  was  JJitiM  Ae'dccd 

of  the  defendant's  handwriting,  and  that  the  signature  to  andofthesub- 

•  t*  t       \        t      •  •  /•  "^r     ^^         111     scribing  wit- 

the  attestation  was  of  the  handwntmg  of  Mr.  Crundwell ;  ness. 
and  it  was  also  proved  that  since  the  date  of  the  bond 
Mr.  CiundweU  had  become  blind ;  but  the  witness  who 
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I8a9. 


Cronk 

V, 

Frith. 


proved  these  hiCtB  stated,  in  answer  to  a  qnestion  put  by 
Hu^frey  for  the  defendant,  that  Mr.  Cmndwell  was  in 
Court. 

Humfrey^  for  the  defendant. — I  submit  that  the  bond 
cannot  be  read  without  calling  the  subscribing  witnesi. 
It. is  said  that  he  is  blind;  but  one  great  object  in  having 
the  subscribing  witness  called  is  to  hear  his  evidence  as  to 
the  circumstances  attendant  on  the  making  of  the  instru- 
ment ;  and  he  may  remember  those  drcunistances  thoogli 
he  cannot  see,  and  his  evidence  may  be  of  the  greatest 
importance  on  a  plea  like  the  second. 

Jervia  and  Erskine  Perry,  for  the  plaintiff,  cited  Wood 
V.  Drury  (a),  Pedler  v.  Paiffe  (A),  Starkie's  Law  of  Evi- 
dence (c),  and  Roscoe's  Law  of  Evidence  {d). 

Lord  Abinoer,  C.  B. — I  am  decidedly  of  opinion  that 
the  bond  cannot  be  read  without  calling  the  subscribiiig 
witness.  He  might  from  his  recollection  of  the  transac- 
tion give  most  important  evidence  respecting  it. 


(a)  1  Ld.  Raym.  734.  The  re- 
port of  that  case  is  as  follows : — 
"  At  the  Summer  Assizes  of  War- 
wick, 1699,  a  deed  was  produced 
to  which  there  were  two  witnesses, 
one  of  whom  was  blind.  It  was 
ruled  by  Holt,  C.  J.,  that  such 
deed  might  be  proved  by  the  other 
witness  and  read,  or  might  be  proved 
without  proving  that  this  blind  wit- 
ness is  dead,  or  without  having 
him  at  the  trial,  proving  only  his 
hand ;  and  so  it  was  done  in  tliis 
case.** 

(b)  1  M.  &  Rob.  258.  This  was 
an  action  of  debt  on  bond,  with 
pleas  of  non  est  factum,  and  a  re- 
lease by  a  lost  deed:  for  the  de- 
fendant it  was  proposed  to  put  in  an 


instrument  attested  by  a  witnoiy 
who  was  proved  to  be  blind,on  prov- 
ing his  handwriting.  The  evidence 
was  objected  to  on  the  ground  UmI 
the  witness  might  recollect  tbe  ftdi 
of  this  transaction ;  and  in  loppoit 
of  its  reception  the  eaae  of  Wood  v. 
Drury,  and  the  works  of  Mr.  Star- 
kie  and  Mr.  Roscoe  on  the  Lsw  of 
Evidence,  were  cited.  Mr.  Jatice 
Park  said,  "  There  is  great  weigiht 
in  the  reasons  urged  for  o-alling  the 
witness,  but  under  the  aothority  of 
the  case  cited  I  shall  receive  the 
evidence;"  and  his  Lordship  re- 
ceived the  evidence. 

(c)  Vol.  1,  p.  325. 

(d)  5th  Ed.  p.  88. 
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Jervis  called  the  subscribing  witness.  1839. 

Verdict  for  the  plaintiff. 
Jervis  and  Erskine  Perry,  for  the  plaintiff. 
Humjrey,  for  the  defendant. 

[Attornies — Lucas  ^  Z'.,  and  Shuter,'} 


Sittings  in  London  after  Michaelmas  Term,  1839. 


BEFORE    MR.  BARON    ALDERSON. 


Betts  V.  Jones  and  Others.  ^     ^,, 

.^  Dec,  9th, 

JJEBT  for  goods  sold.     Plea,  nunquam  indebitatus.  ^  butcher  sued 

It  appeared  that  the  defendants  were  three  of  the  direc-  *^^'®«  ^^  **»« 

*  *  ^  ^  directors  of  a 

tors  of  the  Kent  Zoological  and  Botanical  Institution ;  and  Zoological  So- 
the  present  action  was  brought  by  the  plaintiff,  who  was  a  supplied forthe 
butcher  at  Gravesend,  to  recover  the  price  of  meat  sup-  *he'defencf  a' 
plied  by  him  for  the  animals  in  the  society's  gardens  at  witness  was 

-^        o  called  to  prove 

Bosherville.  that  the  plaintiff 

The  defence  was,  that  the  plaintiff  was  a  shareholder  in  hoidcr*in*th'e 
the  institution,  and,  to  prove  this,  another  shareholder  was  ^^^^v-   The 

'         '        *                    '  witness  was 
called.  himself  a  share- 
It  appeared  that  the  witness  had  been  released  by  one  been  released 
of  the  defendants  only.  S^fe'd^u*! 

Held,  that  the 
witness  was  not 

Crowder,  for  the  plaintiff,  objected  that  the  witness  was  competent 
not  competent,  as  either  of  the  two  defendants,  who  had  released  by'aii 

the  three  de- 
fendants, but 

that  he  would  be  so,  if  released  by  all  three  defendants,  without  being  released  by  the  other  sharC'* 

holders. 
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not  released  him^  might  sue  him  (or  cantribvtioa  ih  case 
the  plaintifif  succeeded  against  them  in  this  action.  He 
further  submitted^  that  to  make  the  witness  competent  he 
should  be  released  by  all  the  other  shareholders^  aa  any  of 
them  might  sue  him  hereafter  for  contribution. 


Alokrson,  B. — ^I  think  that  the  witness  is  not  eon^e- 
tent  unless  all  the  three  defendants  release  him;  but  if  he 
be  released  by  each  of  the  defendants^  he  would  be  a  ocmi- 
petent  witness  without  being  released  by  all  the  other 
shareholders. 

The  witness  was  not  examined. 

The  case  was  compromisedL 

Crowder  and  Offle,  for  the  plaintiff. 

Sir  F.  Pollock  and  E.  J,  James,  for  the  defendants 

[Attornies— i^efiion  and  Tayhr,'] 


KbKKIDOE  V,  HfiSSEr 

Where  a  loc&l     /ASSUMPSIT  for  work  and  labour.   Flea,  non  assumpsit 

committee  is  ^  t      •*  -t  •»  » 

formed  for  the  It  appeared  that  a  railway  was  proposed  to  be  con- 

Ta'Sfngthf'"  structed  from  Nottingham  to  London,  to  be  called  the  MM. 

FoJ«ct  ofan  land  Grand  Junction  Railway,  and  that  the  plaintiff  was, 

way,  they  are  ou  the  3rd  of  June,  1838,  appointed  secretary  to  the  local 

the penotu who  ...  ,  t    •      ^     •        ^      * 

are  liable  to  pay  Committee,  who  were  engaged  m  trying  to  form  a  com- 

the  salaries  of 

their  secretary, 

ftc,  unless  it  be  shewn  that  the  secretary,  &c.,  agreed  to  look  to  some  other  fund  for  pay* 

ment. 

And  where  the  defendant  was  not  a  member  of  tfie  local  committee  at  the  time  the  plaintif 
was  first  engaged  as  secretary,  but  became  so  while  the  plaintiff  continued  secretary,  it  will  be 
for  the  jury  to  say  whether  the  defendant  did  not  continue  to  employ  the  plaintiff  on  the 
terms  in  which  he  was  originaUy  engaged. 


MICHAELMAS  TERM,  3  VICT.—EXCH.  201 

pany^  the  defendant  becoming  one  of  that  committee  in        ^339^ 

October^  1838,  and  while  the  plaintiff's  services  continued. 

The  company  was  never  formed,  and  the  projected  railway 

was  given  up. 

•    The  defence  was,  that  the  plaintiff  was  only  to  be  paid 

from  the  fhnds  of  the  company  when  formed;  but  that  it 

had  been  agreed  between  him  and  the  committee,  that  the 

committee  were  not  to  be  personally  liable. 

With  a  view  of  shewing  this.  Hill,  {or  the  defendant, 
proposed  to  call  Mr.  Wardell,  a  member  of  the  com- 
mittee. 

Jervis,  for  the  plaintiff. — ^I  submit  that  he  is  not  a  com- 
petent  witness. 

Aldekson,  B. — ^As  he  is  a  member  of  their  committee 
he  is  not  a  competent  witness,  unless  you  release  him. 

The  witness  was  not  examined. 

For  the  defendant,  the  minute-book  of  the  committee 
was  put  in,  containing  a  resolution  of  the  committee, 
dated  on  the  3rd  of  June,  1838,  in  the  plaintiff's  hand- 
writing, by  which  it  was  resolved  that  the  whole  of  the 
resolutions  of  the  committee  were  to  be  without  personal 
liability,  and  that  all  remunerations  were  to  be  paid  from 
deposits  or  instalments. 

AldeIison,  B.,  (in  stlmming  up). — It  appears  that  a 
company  was  proposed  for  a  railway  from  Nottingham  to 
London,  and  that  a  committee  was  formed  folr  the  pur- 
pose of  forwarding  the  project.  The  members  of  this 
committee  would  be  the  persons  liable  to  pay  the  salaries 
of  those  who  were  employed  like  the  plaintiff,  unless  the 
plaintiff  contracted  only  to  be  paid  fit)m  some  particular 
frmd,  and  not  to  look  to  the  committee  fw  payment  for 
his  services.    It  seems  to  be  made  out  that  the  defendant 
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1839.        was  a  member  of  the  committee  firom  October^  1888.    He 
^^^^'^^      was  not  so  when  the  plaintiff  first  became  •ecretary ;  bat  if 
*^'  he  continued  to  employ  the  plaintiff  as  secxietaiyy  it  will  be 

for  you  to  say,  whether  he  did  not  oontiiiiie  to  emplof 
him  on  the  terms  upon  which  he  was  originaUy  appointed. 
Still  the  real  question  in  tins  cause  is,  whether  the  phdn- 
tiff  agreed  that  he  was  not  to  look  for  payment  firom  the 
members  of  the  committee  indiyidually,  but  was  <mly  to  be 
paid  from  the  deposits  and  instalments^  in  case  the  con^ 
pany  was  formed. 

Verdict  for  the  defendant. 

Jervis  and  Crompion  for  the  plaintiff. 

Hill  and for  the  defendant. 


[Attornies — C.  CheMier  and  /.  RobmaomJ^ 


PoNTiPEx  and  Others  v,  Jollt. 

In  an  action  on  iV.SSUMPSIT  on  a  bill  of  exchange,  dated  the  16th  of 
chaiU^7in-  February,  1839,  drawn  by  James  Jolly  on  the  defendant 
dorsee  agdnst     for  £25,  payable  three  months  after  date,  and  by  James 

acceptor,  the  .  .      . 

defendant  Jolly  indorsed  to  the  plaintiff.     Pleas,  1st,  a  denial  of  the 

defying ^hT  acceptance;  2nd,  a  denial  of  the  indorsement;  3rd,  pay- 

iheTndorM^'*  mcut  before  the  bringing  of  the  action ;  4th,  that  the  bill 

ment,  and  also  was  givcn  as  a  Security  for  the  payment  of  a  sum  of  26/.  5f . 

two  pleas  of 

payment,  upon  due  from  James  Jolly  to  the  plaintiffs,  and  that  that  sum 
wasjoined.'"^  had  becu  paid  to  the  plaintiffs  before  the  bringing  of  the 
Jm'stounwi.  at  action.     Replication,  to  the  3rd  and  4th  pleas,  de  injuria. 

the  trial,  offer- 

«cept^JUd'  .    ^-  ^-  Richards,  for  the  defendant.— I  wiU  admit  the 

indorsement, 

and  wished  to  begin : — Held,  that  this  admission  of  ali  the  facts,  the  proof  of  which  was  on  the 

plaintiff,  did  not  entitle  the  defendant  to  begin. 
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acceptance  and  the  indorsement^  and.  open  my  case  on        1939^ 
the  Srd  and  4th  pleas. 


KeUifj  for  the  plaintiffs. — ^The  defendant  admitting  that 
the  plaintiffs  mnst  have  a  verdict  on  the  first  two  issues 
does  not  deprive  me  of  my  right  to  begin. 

R.  V.  Bichards, — I  submit  that  this  is  like  the  case  of 
an  ejectment  by  heir  against  devisee;  where^  if  the  defend- 
ant admits  the  heir's  prim&  facie  title^  he  is  entitled  to 
begin. 

Aldebson,  B. — ^I  think  Mr.  Bichards  now  admitting 
the  acceptance  and  indorsement  will  not  entitle  him  to 
begin.    On  this  record  the  plaintiff  is  entitled  to  begin. 

Kelbf,  {or  the  plaintiffs,  opened  lus  case. 

Verdict  for  the  plaintiffs. 

Kelly  and  Bayley  for  the  plaintiffs. 

R.  V.  Richards  and  Arnold  for  the  defendant. 

[Attomiea — Pontifex  j*  3f.,  and  May  hew  j*  Co,'\ 


In  the  ensuing  Term  R.  V.  Richards  applied  for  a  new 
trial,  on  the  groimd  that  the  verdict  was  against  evidence ; 
but  the  Court  refused  a  rule. 


Pontifex 

V, 
JOLLT. 
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1839; 
Dee.  13/A.  BbOWN  V.  NaIBVS. 

AmM^that   AsSUMFSrr  for  work  and  labour  as  an  agent  and 

the  broker  s 

GommiMion  on  broker,  for  money  paid,  and  on  an  acoonnt  stated.  Flea,  as 
ship  uUve  per*  to  all  but  70/.  lOf .  IJ.,  non  assumpsit ;  and  aa  to  that  sum, 
^cn  te^^fpe-  P»ynient  of  it  into  Court  {a) .  Replication,  joining  iaane  on 
dti  agreenieiit   the  plea  of  non  assumpsit,  and  accepting  the  702.  lOf  •  li. 

ot  the  ship  be 

chartered  upon  in  satisfaction  of  SO  much  of  the  plaintiff's  demand. 
a  tender.  rpy^  ^^^  ^^  action  brought  by  the  plaintiff  to 


commission  as  a  broker  for  obtaining  a  chairter  finr  tiie 
Anna  Robertson,  from  London  to  South  Australia  and  bad[, 
at  a  sum  of  j£2000. ;  the  real  question  in  the  case  bemg^ 
what  amount  per  cent,  a  broker  is  entitled  to  receive  oA  a 
chartered  ship  when  there  is  no  special  agreement. 

On  the  part  of  the  plaintiff  it  was  contended  that  the 
rate  of  brokerage  on  all  ships  was  £S  per  cent,  unless 
there  was  a  special  agreement,  or  unless  the  ship  was 
chartered  upon  a  tender;  and  fourteen  witnesses  were  ex- 
amined in  support  of  this  amount. 

For  the  defendant  it  was  contended,  that  if  there  was  no 
special  agreement  the  brokerage  on  a  general  ship  was  <£5 
per  cent.,  and  2\  per  cent,  on  a  chartered  ship,  and  eight 
witnesses  were  examined  in  support  of  this  scale  of  chai^ge, 
who  stated  that  the  trouble  with  a  chartered  ship  was 
much  less  than  with  a  general  ship ;  but  these  witnesses 
had,  several  of  them,  paid  the  2|  per  cent,  only  upon 
ships  chartered  for  troops,  emigrants,  and  convicta, 

Alderson,  B.,  (in  summing  up). — ^The  question  is,  what 
is  the  proper  remuneration  for  a  broker  for  obtaining  a 
charter  for  freight  i^ounting  to  £2000  ?  The  amount  at 
2\  per  cent,  has  beeii  paid  into  Court ;  but  it  is  contended 

(a)  A  8iim  of  70/.  10s.  \d,  was  20/.  10«.  \d.  applying  to  disbime- 

paid  into  Court,  but  only  £50  of  ments  made  by  the  plaintiff  for  the 

it  was  applicable   to  tbe   matter  defendant,  on  which  no  queiiifNi 

really  io  dispute,    the  remaining  arose. 
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OB  the  part  of  the  plainti£f^  that  the  brokerage  should  be 
calculated  at  £5  per  cent.^  which  would  be  £60  more^  and 
the  plaintiff  has  called  several  witnesses  who  speak  to  hay- 
ing been  uniformly  paid  at  that  rate  on  chartered  ships. 
For  the  defendant,  witnesses  are  called  to  give  another 
view  of  the  case ;  but  you  will  consider  whether  th^  are 
ad  idem,  or  whether  they  speak  of  particular  transactions 
only.  It  is  much  to  be  desired  that  there  should  be  a 
general  definite  rule,  well  known  and  well  understood, 
which  should  govern  eyeiy  case  unless  there  was  a  special 
agreement.  The  rule  contended  for  by  one  party  would  be 
just  as  definite  as  the  rule  contended  for  by  the  other,  and 
either  might  be  varied  to  suit  a  particular  case.  I  do  not 
think  that  the  amount  of  the  trouble  in  each  case  is  to  be  a 
criterion,  because^  if  it  were,  the  payment  would  not  be  by  a 
per«centage,  which  is  what  both  parties  contend  for,  though 
they  differ  as  to  its  amoimt.  If  you  are  satisfied  that  in 
point  of  fSstct  it  is  the  practice  for  brokers  to  be  paid  £6  per 
cent,  on  such  a  charter  as  this,  you  will  find  for  the  plaintiff 
for  £&0  more  than  has  been  paid  into  Court.  K  you  think 
that  the  practice  is  to  pay  2|  per  cent,  on  all  charters,  you 
will  find  for  the  defendant.  K  you  think  that  there  is  no 
practice  on  the  subject,  you  will  find  what  is  the  amount 
that  you  think  a  reasonable  remuneration  to  the  broker  in 
this  case  for  his  services ;  and  if  that  amount  exceeds  2^ 
per  cent.,  you  will  find  for  the  plaintiff  for  the  excess. 


1839. 


Verdict  for  the  plaintiff — Damages  £50  (a). 


(a)  From  tbe  case  of  Bead  y. 
Rwm,  10  R  &  C.  438,  it  appears, 
that  a  sbipbroker,  wiio  has  pro- 
cured a  bargain  for  the  hire  of  a 
vessel,  is,  by  the  usage  in  the  city 
of  London,  entitled  to  receive  from 
the  <mner  a  certain  oommisdon  on 
the  amount  of  freight,  if  the  con- 
tract is  perfected,  but  not  other- 
wise ;  and  it  was  held,  that  where 


a  broker  had  negotiated  the  hire 
of  a  vessel,  and  a  memorandum 
lor  a  charter  was  signed  by 
the  parties,  but  the  baxgain  after- 
wards went  off,  and  the  ship  was 
not  employed,  the  broker  could  not 
maintain  an  action  against  the  ship- 
owner to  recover  the  commission, 
or  a  compensation  for  his  work  and 
labour. 
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C.  CrcMweU  and  JVolkuton  for  the  plaintiff. 

Thesiger  and  Whateley,  for  the  defendant. 

[Attomiet — Dethorough  j*  Youngs  and  MUehetl  4*  Hsfl.] 


St//Mt$r«  a/  Westmimter  qfter  Eoiter  Term,  1840. 


BEFORE    MB.  BABON    BOI.PS. 


In  assampsit  for 
wrongfblly  dis- 
missing a 
teacher  in  a 
school  before 
the  expiration 
of  the  year  for 
which  he  was 
engaged,  the 
defendant 
pleaded  only  a 
special  plea 
justifying  the 
dismissal,  upon 
which  issue  was 
Uken : — Held^ 
that  on  this 
issue  the  de- 
fendant was 
entitled  to 
begin. 


Habnett  v.  Johnson. 

Assumpsit  for  having  discharged  the  plaintiff^  an  as- 
sistant teacher  In  a  school,  before  the  expiration  of  the 
year  for  which  he  had  been  engaged.  Second  count  upon 
an  account  stated.  Fleas,  as  to  all  but  the  first  count,  non 
assumpsit,  and  as  to  the  first  count  a  justification  of  the 
discharge.     Replication,  taking  issue  on  the  special  plea. 

Stammers,  for  the  defendant,  submitted  that  on  these 
pleadings  the  defendant  was  entitled  to  begin. 

RoLFE,  B. — Is  there  not  an  issue  joined  on  the  account 
stated? 

Stammers. — ^Thcre  is;  but  that  makes  no  difference  unlesi 
the  plaintiff's  coimsel  will  undertake  to  give  evidence  on 
that  count.  That  was  held  in  the  case  of  Smart  v.  Bojf^ 
ner  (a),  and  that  case  has  been  acted  on  ever  since. 

Plait,  for  the  plaintiff. — Before  the  case  of  Cocpery, 
Wakley  (i),  and  Indeed  in  that  case,  it  was  held  that  where 


{a)  Ante,  Vol.  6,  p.  721. 


{b)  Ante,  Vol  3,  p.  474. 


Johnson. 
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there  was  an  affirmative  justification  without  any  general        iq^q^ 
issue,  the  defendant  had  a  right  to  begin.     That  rule  was         ^^^ 

11  i.  i.«i-ri  1.  <■  Harnett 

altered  at  a  conference  of  all  the  Judges,  and  in  case  the  «. 

amount  of  damages  is  to  be  proved,  J  submit  that  the 
plaintiff  should  begin. 

Stammers, —The  rule  which  was  laid  down  by  the  Judges 
after  the  case  of  Cooper  v.  Wakley,  was,  that  in  future, 
in  all  cases  of  libel,  slander,  and  personal  injuries,  the 
plaintiff  should  begin,  although  the  general  issue  was  not 
pleaded,  but  only  an  affirmative  justification.  That  rule, 
however,  does  not  apply  to  an  action  upon  a  contract  like 
the  present,  nor  does  it  make  any  difference  that  the 
damages  are  in  some  degree  unliquidated.  That  appears 
from  the  case  of  Reeue  v.  UnderhiU  (n),  and  other  authori- 
ties. Besides,  the  defendant  here  will  admit  that  if  the 
plaintiff  is  entitled  to  any  damages,  he  is  entitled  to  the 
amount  claimed  in  the  particular  (&). 

RoLFE,  B. — The  defendant  must  begin. 

The  defendant's  counsel  began. 

Verdict  for  the  plaintiff. 

Piatt  and  Bayley^  for  the  plaintiff. 
Erie  and  Stummers,  for  tiie  defendant. 

[Attornies — Barton  and  Edtaard  Smith,'] 

(a)  Ante,   Vol.  6,  p.  773.     See  of  ibis  sort  made  at  the  trial,  will 

the  case  of  AsUm  y.  Perkes,  post,  not  alter  the  right  to  begin.     See 

p*  231.  the  case  of  Pomtifex  v.  </o//y,  ante, 

(6)  It  seems  that  an  admission  p.  202. 


VOL.  IX.  P  N.  P. 
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Second  Sitting  at  Westminster  in  TViniiy  Term,  1840. 

BEFORE  MR.  BARON  PARKS. 


BiNNS  v.  FlOOT. 

An  innkeeper  J-  ROVER  for  a  horse. — Pleas^  Ist^  not  gnflfy  ;  2nd^  that 
h^ViMed  "n^  ^^  plaintiff  was  not  possessed  of  the  hoiae  as  of  his  own 
hiasubiefor      property:  8rd,  that  a  person  named  Fozze  was  an  inn- 

the  amount  of      f  ,   ,. 

its  keep  unless  keeper  and  livery-stable-keeper,  and  that  the  horse  wis 

there  byrfcuest.  pl^ced  with  him  at  livery  by  a  person  named  Miller,  the 

sto' nedwith  "  appare^t  owner  thereof,  upon  the  terms  that  it  was  to  be 

horse  under  gold  if  the  keep  was  not  paid  for;  and  that  the  keep  not 

cunistmnces,mnd  being  paid  for  by  Miller,  the  defendant,  as  an  auctioneer, 

S^^an^inn  ^^^  ^'^  horso  by  the  direction  of  Furze,  who  had  no  notice 

V  ?'  k^'^^*'  ^^^  *^^  horse  belonged  to  the  plaintiff.    Replication  to  the 

has  no  lien  on  3rd  plea,  de  injurift. 

the  horse  for  its 
keep;  and  if  an 

Ihe  dSin  of  ^*  '^^  opened  by  Piatt y  for  the  plaintiff,  that  on  the  10th 
the  innkeeper,  of  Junc,  1839,  the  plaintiff,  who  lived  in  London,  had 
its  keep»  he  is     giveu  the  horse  into  the  charge  of  a  bricklayer  in  his  em^ 

iiTtroTcr'^by  "he  P^^y  ^  ^^^  *®  Elvctham,  in  Hampshire,  where  the  plaintiff 
owner  of  the      also  had  a  house ;  but  although  the  bricklayer  had  started 

firom  London  at  seven  o'clock  in  the  evening,  he  was 
stopped  with  the  horse  by  the  police  at  Richmond  at  almost 
one  o'clock  the  next  morning,  he  being  taken  into  custody, 
and  the  horse  placed  at  Mr.  Furze's  inn.  Li  the  month  of 
July  the  horse  was  sold  by  the  defendant  for  the  keep. 
He  submitted  that  the  innkeeper  could  have  no  lien  for 
the  keep  of  the  horse,  as  it  was  placed  in  his  hands  against 
the  will  of  the  owner. 

It  was  proved  that  the  horse  was  stopped  by  the  police, 
as  before  stated ;  and  that  on  the  25th  of  July,  18S9,  Mr. 
Thorn,  a  friend  of  the  plaintiff,  went  to  the  defendant  and 
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Mr.  Furze,  and  told  them  that  he  came  by  the  authority  of        1940. 
the  plaintiff  to  forbid  the  sale,  and  that  Mr.  Furze  asked 
Mr.  Thorn  if  he  would  pay  for  the  keep  of  the  horse,  which 
he  refused  to  do ;  and  that  Furze  then  directed  the  defend- 
ant to  sell  the  horse,  which  he  did. 

Fakke,  B. — ^The  plaintiff  is  in  this  case  entitled  to  a 
verdict,  as  the  innkeeper  had  no  lien  upon  the  horse. 
How  the  horse  got  into  the  innkeeper's  hands  does  not 
very  distinctly  appear.  It  was  probably  taken  to  him  by 
the  police.  It  is  proved  that  the  friend  of  the  plaintiff 
refused  to  pay  for  the  keep  of  the  horse,  but  the  plaintiff 
was  not  bound  in  point  of  law  to  pay  for  the  keep,  as  the 
horse  was  not  brought  to  the  inn  by  a  guest ;  and  an  inn- 
keeper has  no  lien  upon  an  animal  put  into  his  stable 
unless  it  be  brought  by  a  guest. 

Verdict  for  the  plaintiff. 
Piatt  and  G.  T.  White,  for  the  plaintiff. 
Thesiger  and  Montagu  Chambers^  for  the  defendant. 

[Attornies — Btnttfand  W,  Smith.'] 


Bucket  r.  Church. 

xJEBT  for  money  lent,  for  interest,  and  on  an  account  The  acknow- 
stated.     Pleas,  nunquam  indebitatus,  and  the  Statute  of  wrhing  to  uke 
Limitations.  ;;^.*'"V^^'*'* 

Statute  of  Li- 

rnitations  must 

,  *i,../«i  I       cither  amount 

It  was  opened  by  Thesiger,  for  the  plamtiff,  that  the  to  a  distinct 
plaintiff  was  a  person  of  advanced  age  and  very  penurious  or^to  a  Viitim:^* 
habits,  who  had  for  many  years  worked  in  market  gardens,  wknowiedg- 

'  ^  ^  o  9  roent  that  the 

sum  is  due. 
Semhltt  that  there  is  some  doubt  whether  it  is  a  question  for  the  Judge  or  for  the  Jury  to  de- 
termine, whether  a  letter  written  by  the  defendant  be  or  be  not  a  sufficient  acknowledgment  for 
this  purpose  ;  and  till  that  point  is  settled,  the  learned  Judge  will,  to  save  the  parties  expense, 
express  hia  own  opinion  with  respect  to  the  document,  and  also  leave  it  to  the  jury. 

p2 
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1840.  ^^^  h^d  amassed  a  property,  of  which  she  had  placed  £SBO 
in  the  funds,  and  had  lent  £120  to  the  defendant,  who  had 
married  her  niece,  the  defendant  having  also  prevailed  an 
her  to  transfer  her  stock  into  the  joint  names  of  hersd( 
the  defendant,  and  his  wife. 

It  was  proved,  that,  in  the  year  1832,  the  plaintiff  had 
placed  £100  and  afterwards  £20  more  in  the  hands  oiibs 
defendant,  who  had  been  very  kind  to  the  plaintiff  for  some 
years,  and  had  sent  her  Sunday  dinners,  cakes,  tarts,  &c., 
and  that  when  she  asked  liim  for  the  money,  which  she 
repeatedly  did,  he  on  some  occasions  said  she  should  hare 
it,  and  on  others  that  she  should  not. 

To  take  the  case  out  of  the  Statute  of  Limitations,  s 
letter,  written  by  the  plaintiff  ^s  attorney  to  the  defendant^ 
and  the  defendant's  answer,  were  relied  on. 

The  letter  of  the  plaintiff's  attorney  was  as  follows  .* — 

"  23rd  November,  1838. 
''  Sir, — A  Mrs.  Susannah  Bucket  has  instructed  me  to 
take  proceedings  against  you  to  compel  the  pigment  of 
£120  she  has  placed  in  your  hands,  and  a  retransfear  of 
£650  3^  per  Cent.  Stock  she  has  placed  in  your  name  and 
your  wife's  jointly  with  her  own.  As  she  is  a  very  old  Isdy, 
I  do  not  like  to  take  any  steps  in  the  matter  without  giving 
you  an  opportunity  of  stating  whether  the  charges  die 
makes  against  you  are  correct,  especially  as  she  wishes  me 
to  prepare  a  will  in  which  your  wife  and  yourself  are  to 
have  no  interest.  Unless,  however,  I  hear  firom  you  oa 
the  matter,  I  shall  treat  her  statement  that  you  have 
forcibly  deprived  her  of  this  money  as  true,  which  I  cannot 
believe  to  be  the  case.  She  says  you  have  not  even  paid 
her  the  interest  on  the  £100;  is  this  true? 

'*  I  am.  Sir,  yours  obediently, 
*•  To  Mr.  LoW  Churrh.  H.  P.  Philipps/* 

The  letter  of  the  defendant  in  answer  was  as  follows : — 

'*  Brentford,  25th  November,  1838. 
"  Dr.  Sir, — I  received  your  letter,  and  I  can  assure  you 


Bucket 
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that  every  thing  was  done  in  an  upright  and  fair  manner,         ig^o. 
and  before  witnesses ;  it  was  Mrs.  Bucket's  own  proposing 
and  particular  wish,  so  that  when  she  died  it  should  be  no  v. 

trouble  nor  expense.  The  £650  she  has  been  receiving 
dividend  for.  The  £100  she  has  been  receiving  double 
and  treble  for,  believe  me.  Sir,  and  if  you  will  refer  to  Mr. 
Peake,  broker,  he  will  tell  you  the  same ;  the  transferring 
was  done  by  Mr.  Peake,  and  I  have  a  bill  and  receipt  for 
the  same ;  and  I  fully  expect  to  be  in  London  in  a  few 
days  at  Mr.  Branston's,  and  I  will  call  on  you. 

''  I  am,  Sir,  your  most  obedient, 
"  H.  Philipps,  Esq.  L.  Church.'' 

Crowder,  for  the  defendant. — I  submit  that  the  letter  of 
the  defendant  does  not  take  the  case  out  of  the  Statute  of 
liimitations.  I  apprehend  that  that  is  a  question  for  the 
Judge  and  not  for  the  jury.  It  was  so  considered  in  the 
case  of  Morrell  v.  Frith  (a). 

Parke,  B. — From  the  case  of  Lloyd  v.  Mound  (6),  it 
would  appear  to  be  a  question  for  the  jury.  What  I  have 
always  done  is,  to  express  my  own  opinion,  and  also  take 
the  opinion  of  the  jury.  If  the  two  agree,  it  is  well — 
if  they  differ,  it  will  be  for  the  Court  to  decide. 

Crawder  addressed  the  jury  for  the  defendant,  and  con- 
tended that  this  was  a  gift  and  not  a  loan,  and  that  the 
letter  of  the  defendant  did  not  take  the  case  out  of  the 
Statute  of  Limitations,  as  the  real  meaning  of  the  expres- 
sion, '^  The  £100  she  has  been  receiving  double  and  treble 
for"  was,  that  she  had  received  more  than  an  equivalent 
twice  or  thrice  over,  in  what  the  defendant  and  his  wife 
had  done  for  her. 

Parke,  B.,  (in  summing  up). — The  first  question  is, 
whether  this  £100  was  a  loan  or  a  gift.  That  it  was  put 
into  the  hands  of  the  defendant  as  one  or  the  other  is  con- 

(<i)  3  M.  &  W.  402.  (6)  2  T.  R.  760. 


Bucket. 

V, 

Church. 
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1840.  ceded.  Mr.  Philipps^  in  his  letter^  says  that  it  was  a  loan, 
and  the  defendant  does  not,  by  his  answer,  deny  tiiat  it 
was  so.  We  now  come  to  the  Stsfeote  of  Ldmitationft— 
and,  to  take  the  case  out  of  the  operation  of  the  stitiift^ 
the  party  must  either  make  a  distinct  promise  to  pay  or 
else  make  a  distinct  acknowledgment  that  the  sum  is  doe; 
and  I  think,  on  the  true  construction  of  the  defendant's 
letter,  he  admits  the  loan,  and  says,  that  so  fiur  firom  not 
having  paid  the  interest,  he  asserts  that  he  has  paid  double 
and  treble  interest.  As  there  is  some  little  difficulty  whe- 
ther it  is  a  question  for  the  Judge  or  a  question  for  the 
jury,  I  shall  leave  it  to  you  to  say  whether  the  defendant, 
by  his  letter,  meant  to  say  that  the  plaintiff  had  received 
double  and  treble  the  £100,  or  had  received  double  and 
treble  the  interest  only.  The  expression  is  not  that  she 
has  "  received  double  and  treble,''  but  has  ''  received 
double  and  treble  for.**  The  Sunday  dinners  and  cakes 
would  very  likely  double  and  treble  the  interest^  but  would 
not  double  and  treble  the  capital.  I  think  there  is  no 
evidence  to  take  the  case  out  of  the  Statute  of  Limitations 
beyond  £100.  You  wiU  say  also  whether  yon  will  alloir 
the  defendant  to  deduct  the  interest  up  to  the  date  of  his 
letter,  as  he,  in  efifect,  asserts  that  it  has  been  satisfied  np 
to  that  time.  Still  you  may,  if  you  think  proper,  dis- 
believe one  part  of  his  statement  and  believe  another,  or 
it  may  be  that  he  may  only  mean  that,  having  had  the 
various  articles  that  have  been  mentioned,  the  plaintiff 
ought  not  to  charge  interest. 

Verdict  for  the  plaintiff — the  foreman  of 
the  jury  saying,  "  We  find  for  the  plain- 
tiff for  j£100,  and  interest  since  the  date 
of  the  defendant's  letter.*' 

Thesiger  and  Montagu  Chambers,  for  the  plaintiff. 
Crowder  and  Fish,  for  the  defendant. 

[Attornics — H,  Philipps  and  Nine,] 
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OXFORD  SUMMER  CIRCUIT,  1839. 


BEFORE  MB.  BABON  ALDEB80N  AND  MB.  JUSTICE  WILLIAMS. 


WORCESTER  ASSIZES. 
{Croum  Side.) 

BEFORE  MB.  BABON  ALDEB80N. 


Reoina  V.  Thomas  Mabtin  (a).  ^l®^'. 

Misdemeanour.— The  Ist  count  of  the  indictment  Attempting  to 
charged  the  prisoner  with  having  carnally  known  and  and  abuse  a 
abused  Esther  Ricketts^  a  girl  above  ten  and  under  twelve  {J^  agerof  ten 
years  of  aere.  ■'^^  twelve,  is 

•^  ^  ^  not  an  assault,  if 

The  2nd  count  was  for  an  assault  on  Esther  Ricketts^  the  girl  con- 
with  intent  carnally  to  know  and  abuse  her.  i,  done,  but  is  a 

8rd  count  for  a  common  assault.  "  T^T^r 

me  person 

It  was  proved  by  the  prosecutrix,  who  was  between  ten  making  such 

*  "^  .  .  an  attempt  with 

and  eleven  years  old,  that  the  prisoner  had  laid  her  down  the  consent  of 
in  a  field  and  had  applied  his  private  parts  to  hers,  and  indioabie  for 
hurt  her  much.     Emission  was  proved,  but  there  was  no  f "j^^biJ'fop 
proof  of  penetration.     From  the  cross-examination  of  the  the  misdemea- 
prosecutrix,  it  appeared  that  the  prisoner  had  been  with  ing  to  commit 
her  in  this  way  by  her  own  consent,  five  times  before,  and  ^^^urtf "^JT^^^^ 
that  little  boys  had  likewise  done  something  of  this  kind,  knowing  and 

*^  abusing  her. 

also  by  her  own  consent. 

Aldebson,  B. — ^The  first  count  is  not  proved. 

(a)  This  case  and  that  of  Rex  v.      per  order  of  date,  as  the  decisions 
Yarkhill  were  omitted  in  their  pro-      in  both  were  postponed. 
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1839.  Godson,  for  the  prisoner. — I  submit  tliat  if  the  fact 

^^""'^     '      occurred  by  the  consent  of  the  prosecutrix  there  can  be  no 
V.  conviction  either  on  the  2nd  or  the  3rd  count. 

Martin. 

Aldekson^  B. — ^The  difficulty  as  to  that  is^  whether  she 
can  properly  be  said  to  consent  to  that  which  is  a  misde- 
meanour by  statute. 

Godson  cited  the  cases  of  Regina  v.  Banks  {a),  and 
Begina  v.  Meredith  {b). 

Aldekson,  B. — I  wiU  take  the  opinion  of  the  jury  as  to 
whether  that  which  was  done^  was,  in  &ct,  by  the  consrat 
of  the  prosecutrix,  and  if  they  find  that  it  was  so,  I  will 
reserve  the  case  for  the  consideration  of  the  fifteen  Judges. 
K  the  indictment  had  charged  the  prisons  with  having 
attempted  to  commit  the  statutable  misdemeanour,  I  am 
of  opinion  that  the  prisoner  would  have  been  liable  to  con* 
viction ;  but  as  it  is  here  charged  as  an  assault,  there  may 
be  some  doubt  upon  it. 

The  jury  foimd  that  the  prosecutrix  con- 
sented to  all  that  the  prisoner  did. 

Alderson,  B. — ^I  shall  direct  a  verdict  of  Guilty  to  be 
entered  on  the  2nd  and  3rd  coimts,  on  the  ground  that 
the  prosecutrix  was  by  law  incapable  of  consenting  to  that 
which  an  act  of  Parliament  has  made  a  misdemeanour; 
and  I  shall  reserve  the  point. 

Verdict  accordingly. 

Beadon,  for  the  prosecution. 
Godson,  for  the  prisoner. 

[Attornies — Cameron  8f  Foley,  and  WUsohJ] 
(a)  Ante,  Vol.  8,  p.  574.  (h)  Ante,  Vol.  8,  p.  580. 
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In  Hilary  Term,  1840^  the  case  was  considered  by  the 
Judges ;  and  at  the  Spring  Assizes  of  1840^  Pattesotiy  J., 
delivered  the  judgment  of  the  fifteen  Judges :—''  Thomas 
Martin^  at  the  last  assizes  for  this  county  you  were  found 
gtiilty  of  an  assault  upon  a  child  between  ten  and  twelve 
years  old.  The  learned  Baron  before  whom  you  were 
tried  did  not  pass  any  sentence  on  you,  but  reserved  the 
point  for  the  consideration  of  the  Judges,  whether  it  was 
proper  that  you  should  have  been  convicted  of  an  assault. 
The  case  has  since  been  considered  by  the  Judges,  and  inas- 
much as  it  appeared  that  the  child  consented,  the  Judges  are 
of  opinion  that  the  charge  was  not  properly  laid,  and  that 
u  the  child  consented  it  was  not  an  assault.  The  Judges 
lave  directed  Uiat  no  judgment  is  to  be  pronounced  against 
you  upon  the  indictment  upon  which  you  have  already  been 
tried.  You  are  still  liable  to  be  indicted  for  the  attempt  to 
commit  a  misdemeanour,  and  will  be  so  indicted  at  these 
amseS)  although  your  offence  is  not  an  assault/^ 


1840. 

March  5th, 
Regina 

V. 

Martin. 


BBFOaS  MB.  JUSTICE  PATTESON. 


1840. 

Regina  v.  Martin.  j^farck  7th. 

MisDEMEANotJB.— The  defendant,  who  was  the  defen-  An  indictment 

j.-i*  ..1.1      tr\%      •%  ^^  ^^®  ^m 

dant  m  the  last  case,  was  again  indicted.     The  1st  count  count  charged 

of  the  indictment  charged  him   with  having  assaulted  J^th^haWng^L- 
"  Esther  Ricketts,   an  infant  above  the  age  of  ten  and  wujted"E.R.. 

'  ^  an  infant  above 

tmder  the  age  of  twelve  years,"  with  intent  to  carnally  the  age  of  ten 
know  and  abuse  her.     The  2nd  count  was  as  follows : —  the  age  of 
"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  ^fhTnt^em  to 
fiurther  present  that  the  said  Thomas  Martin,  afterwards,  carnally  know 

and  abuse  her, 

to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore-  and  in  ihe 

second  count 
charged  that 
uc  ^efendaat  '*  unlawfiilly  did  put  and  place  the  private  parts  of  him  the  said  T.  M.  against 
^e  private  parts  of  her  ihe  $aid  E.  R.,  and  did  thereby  dien  and  there  unlawfully  attempt 
^d  ettdeavour  to  carnally  kaow  and  abuse  the  said  B,  R" 

Held,  that  the  second  count  was  bad,  as  it  did  not  allege  that  E.  R.  was  between  the  ages  of 
^n  and  twelve : — Held,  also,  that  the  words  **  the  said  E.  R,"  merely  meant  that  she  was  the 
■^e  person  as  was  mentioned  in  the  first  count,  but  that  those  words  did  not  import  unto  the 
second  count  the  description  of  B.  R.  whh  respect  to  her  age. 

Hvery  attempt  (not  every  intention,  but  every  attempt)  to  commit  a  misdemeanour  is  a  mis- 
demeanour. 
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1840.         said,  in  the  county  aforesaid^  unlawfiilly   did  put  ani 
'^"""^^'"^      place  the  private  parts  of  him  the  said  Thomas  Martin 

Reoina 

9.  against  the  private  parts  of  her  the  said  Esther  Rickrtt% 

and  did  thereby  then  and  there  unlawfully  attempt  aad 
endeavour  to  carnally  know  and  abuse  the  said  "EaAa 
Bicketts^  against  the  peace  of  our  Lady  the  Queen,  ki 
crown  and  dignity.^ 


» 


Godson,  for  the  defendant. — ^This  is  the  same  esse  tbt 
was  tried  at  the  last  assizes,  and  as  the  former  prosecntHB 
failed  because  there  was  no  assault,  the  1st  count  is  out  of 
the  question ;  and,  with  respect  to  the  2nd  ooun^  I  sob- 
mit  that  it  is  bad.  The  offence  intended  to  be  charged  lif 
the  2nd  count  was  an  attempt  to  have  carnal  knowkdp 
of  a  child  between  ten  and  twelve  years  old,  but  it  is  nut 
so  charged — ^in  that  count  Esther  Bicketts  is  not  chsiged 
to  be  between  ten  and  twelve  years  old.  All  that  ii 
charged  in  that  count  is  an  attempt  to  commit  fornica- 
tion. It  is  true  that  the  2nd  count  refers  to  Esdier 
Bicketts  as  ''  the  said  Esther  Bicketts,^'  but  that  merdf 
means  that  she  is  the  same  person.  The  word  ''said'' 
does  not  incorporate  into  the  second  count  the  descriptkni 
of  between  ten  and  twelve.  In  pleading,  a  character  ii 
frequently  given  to  a  person  in  a  first  count,  and  in  a 
general  count  the  person  is  again  referred  to  as  the  ssid 
A.  B.,  but  that  does  not  reassert  his  particular  character, 
nor  compel  the  prosecutor  to  give  proof  of  it.  If  a  first 
count  charged  that  the  defendant  assaulted  A.  B.,  a  ocm- 
stable,  in  the  execution  of  his  duty,  and  the  second  count 
was  for  an  assault  on  the  said  A.  B.,  it  is  quite  clear  that  to 
warrant  a  conviction  on  the  second  count,  it  would  not  be 
necessary  to  prove  that  A.  B.  was  a  constable,  and  it 
therefore  follows,  that  the  expression  "  the  said  A.  B.''  does 
not  import  the  character  and  description  of  constable  into 
the  second  count. 

Patteson,  J. — I  did  not  intend  that  the  first  count 
should  have  been  inserted  in  this  indictment. 
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Beadon,  for  the  prosecution. — We  cannot  support  the 
first  count. 


Patteson,  J. — The  second  count  taken  by  itaelf  is  bad. 
onfy  question  is^  wheUicr  theirord  ''said''  wiQ  help  it^ 
and  I  think  that  it  does  not.  The  count  ought  to  have  gone 
on  to  aver  that  Esther  Bicketts  was  between  the  ages  often 
find  twelve.  The  ground  on  which  the  Judges  went  in  the 
former  case  was^  that  although  a  child  between  ten  and 
twelve  cannot  by  law  consent  to  have  connexion^  so  as  to 
make  that  connexion  no  offence^  yet  where  the  essence  of 
the  offence  charged  is  an  assault^  (and  there  can  be  in  law 
no  assault  unless  it  be  against  consent);  this  attempt^ 
though  a  criminal  offence^  is  not  an  assault ;  and  the  in- 
dictment must  be  for  an  attempt  to  commit  the  felony,  if 
the  child  is  under  ten  years  old,  and  for  an  attempt  to 
commit  a  misdemeanour  if  the  child  is  between  the  ages  of 
ten  and  twelve ;  for  it  is  perfectly  clear  that  every  attempt 
(not  every  intention,  but  every  attempt)  to  commit  a  mis- 
demeanour is  a  misdemeanour.  There  was  a  case  at  Liver- 
pool  similar  to  the  present,  and  there  Baron  Parke  ruled 
that  it  was  no  assault,  and  directed  a  new  indictment ;  but 
that  indictment  by  a  mistake  charged  the  assault,  which 
was  the  very  thing  that  he  intended  to  have  been  omitted, 
and  the  party  escaped.  If  the  second  count  here  had  con- 
tained the  words  "  the  said  Esther  Bicketts,  then  and  there 
being  above  the  age  of  ten  years  and  under  the  age  of 
twelve  years,^'  it  would  have  been  suflScient.  The  indict- 
ment must  be  quashed. 

Indictment  quashed. 

Beadon,  for  the  prosecution. 
Godson,  for  the  defendant. 

[Attoruies — Cameron  8f  Foley y  aiid  WiUon,'\ 
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HEREFORD  ASSIZES. 


{Crown  Side.) 


BEFORE    MB.  JUSTICE    WILLIAMS. 


Rboina  V.  The  Inhabitants  of  Yakkhill. 

July  31  sL       x 

a  prosecutor  INDICTMENT  for  not  repairing  a  highway.  In  to 
had  obtained  a    ^^^^  ^^^  indictment  had  been  preferred  at  a  former  asaie, 

summons  under  x^ 

the  94th  sec-      and  Came  on  to  be  tried  as  a  traverse  on  the  Crown  side  of 

tion  of  the 

Highway  Act,  these  Assizcs.  It  appeared  that  the  prosecutor  had  ob- 
c.  50,  caiung '  taincd  a  summons  under  the  94th  section  of  the  Highway 
on  the  parish     j^^^  5  g^  g  ^yj  4  ^  50  (^j    calling  OH  the  surveyors  of 

surveyors  to  '  7  \   /j  o  j 

shew  cause  the  highways  of  the  parish  of  Yarkhill  to  shew  cause  wky 
should  not  be  the  road  should  not  be  repaired.  On  the  hearing  of  tliat 
s'u?vtyot;  de-*""  summons  before  the  magistrates,  the  surveyors,  on  behalf 
nied  the  liabiii-  Qf  the  parish,  denied  the  liability  of  the  parish  to  repair; 
to  repair,  and  whercupon  the  magistrates,  under  the  95th  section,  or- 
(under*the95th  dcrcd  the  present  indictment  to  be  preferred. 
e^an^hidict-'"        "^^  J^^  *^™^  ^^^  defendants  guilty. 

raent  against 

the  inhabitants  /.i  .  tt/»  >i«.i 

of  the  parish,  Grcttves,  lOT  the  prosccutiou,  appucd  for  an  order  for  tlie 

ivrred.^nd  wL'  ^osts,  and  submitted  that,  under  the  95th  section  of  the 
tried  as  a  tra-     ^ct,  the  Judgc  had  no  discretion,  but  was  obliged  by  that 

verse  on  the  ^  . 

Crown  side  of    scctiou  to  ordcr  thc  costs  to  be  paid  out  of  the  highway 

the  assizes,  and        a        t^  .t  •  i 

the  defendants    rate  of  the  pansh. 

found  guilty. 
Held,  that 
the  prosecutor  was  entitled  to  an  order,  under  the  95th  section,  to  have  his  costs  paid  outoftbe 
highway  rate,  and  that  the  statute  as  to  this  was  imperative,  and  left  no  discretion  whatever  in 
thc  Judgc. 

(fl)  The  different  sections  of  the      ferred  to,  will  be  found  in  Bunt* 

Stat.  5  &  6  Will.  4,  c.  50,  here  re-      JusUce,  Tit  "  Highways." 
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Williams^  J.^  said  that  he  would  consider  of  the  point ;        1339, 
and  on  the  22nd  of  February,  1840,  (after  conferring  with      "^ — * — ' 
the  other  learned  Judges),  his  Lordship  granted  an  order  0. 

The    Inhabit^ 

for  the  costs  of  the  prosecution  to  be  paid  out  of  the  high-  ^nts  of  Yark- 
way  rate,  on  the  ground  that  the  words  of  the  statute        ^'^^' 
were  imperative,  and  left  no  discretion  whatever  in  the 
Judge. 

Greaves  and  W,  H.  Cooke,  for  the  prosecution. 

Whateley  and  W.  J.  Alexander,  for  the  defendants. 

[Attomies-*La;it<'ariie  and  Higgins,'] 
See  the  case  of  Reg,  v.  The  InhabUant*  of  Chedworth,  poet 


OXFORD  SPRING  CIRCUIT,  1840. 


BEFORE    MB.  JUSTICE    PATTESON   AND    MB.  BARON   OURNEY. 


READING  ASSIZES. 

BEFOBE    MB.  BABON    GUBNEY. 


Regina  V.  Cbofts.  P^j  25M. 

Housebreaking.— The    indictment,    besides    the  In  order  to 
ordinary  count  for  housebreaking,  charged  that  the  pri-  tity  of  a  prisoner 
soner  had  been  previously  convicted  of  felony  at  the  New-  ^J^l  "eSfi^fe 
bury  Borouffh  Sessions,  holden  on  the  31st  of  October,  of  a  previous 

•^  °  '  conviction,  it  s 

1  Vict.  not  necessary  to 

call  a  witness 
who  was  present  at  the  trial  to  which  the  certificate  relates,  it  is  sufiBcient  to  prove  that  the 
prisoner  is  the  person  who  underwent  the  sentence  mentioned  in  the  certificate. 
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Ig4()^  The  housebreaking  was  proved. 

To  prove  the  previous  conviction,  a  certificate  of  Mr. 
Vines,  the  clerk  of  the  peace  of  the  borough  of  Newbury, 
was  put  in :  it  certified  that  at  the  Sessions  of  that  borougii, 
holden  on  the  31st  of  October,  1  Yict.^  the  prisoner  had 
been  convicted  of  stealing  cotton  print,  and  had  been  sen- 
tenced  to  be  imprisoned  four  months. 

To  prove  the  identity  of  the  prisoner,  Mr.  Hackett,  the 
governor  of  Reading  gaol,  was  called :  he  said^  ''  The  pri- 
soner was  in  my  custody  before  the  Newbuzy  Boroiig^ 
Sessions  in  October,  1837 ;  I  sent  him  to  Newbury  at  ihit 
time ;  I  was  not  at  the  trial,  but  I  received  him  back  with 
an  order  firom  the  Newbury  Sessions ;  and  he  remained  in 
my  custody  for  four  months  imder  that  sentence/' 

OuRNBY,  B. — ^That  is  sufficient  (a). 

Verdict — Guilty. — Sentence — Transport- 
ation for  life. 

Tyrwhiit,  for  the  prosecution. 

[Attorney — Robertt,'] 

{a)  Precisely  similar  evidence  was  acted  upon  in  several  other 
the  course  of  the  circmt. 
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1840. 

OXFORD  ASSIZES. 


BEFORE    MR.    BABON    OURNEY. 


Richards  v.  Frankuh. 

X/ETINUE  "for  a  certain'promissory  note  in  writing  of  A  letter  written 
great  value,  to  wit,  of  the  value  of  j650,  made  by  Thomas  not  admSiWe 
Fox  Hitchcock,   payable  to  the  said  plaintiflf.^'     Pleaa,  i^«^Wencein 

Ist,  non  detinet;  2nd,  that  the  plaintiff "  waa  not  lawfully  except  as  a  no- 
tice or  a  de- 
possessed,  as  of  his  own  property,  of  the  said  promissory  mand. 

note ;"  8rd,  that  after  the  note  was  made,  and  before  the  ^f  ^  actio^of 
commencement  of  the  action,  the  plaintiff  assimed  the  note  <*«^»»y«  ^^r  a 

'  ^  ^  promissory 

to  John  Grainger,  who  delivered  it  to  the  defendant,  and  note,  the  note 

was  called  for 

that  the  defendant  as  his  servant  and  by  his  command  de-  by  the  piain- 
tained  it.     Replication  to  the  last  plea,  denying  that  the  J^  p^d"^  by 
plaintiff  had  assigned  the  note  to   Grainger,  and  that  the  defendant's 

counsel,  and 

Grainger  had  delivered  it  to  the  defendant  in  manner  and  had  on  the  back 

-; o  this  memoran* 

lOrm,  «C.  dum:— "This 

It  waa  proposed,  on  the  part  of  the  plaintiff,  to  put  in  ?[*^  ^^  "8^*^ 
two  letters,  written  by  the  plaintiff's  attorney,  Mr.  Dicken-  on  the  date 

.        ,  _  1      ^         within  named. 

son.  Without  puttmg  in  the  defendanrs  answer  to  the  first  (Signed)  n. 

O^  *te™-  Sat  Ae^'wn- 

tiff  must  call  N. 
D.  to  prove  the 

Ludlow,  Serjt.,  for  the  defendant. — I  must  object  to  making  of  the 
these  letters  being  put  in  without  the  answers.  aiso/that  ^the 

plaintiff  had  the 
note  read  in 

F.  V.  Lee,  for  the  plaintiff. — ^The  other  letters  may  be  evidence,  he 

was,  if  re- 
quired by  the 
other  side,  bound  to  read  an  indorsement  on  the  note  as  well  as  what  was  written  on  the  £ue 
of  it 

The  nota  was  indorsed  by  the  plaintiff  as  follows: — **  I  hereby  assign  this  draft,  and  all  bene- 
fit of  the  money  secured  thereby,  to  J.  O.,  of  &c.,  and  order  the  within-named  T.  F.  H.  [the 
maker  of  the  note]  to  p«y  him  the  amount  thereof,  and  all  interest  in  respect  thereoll  (Signed) 
H.  O.  R.  :**~'Held,  that  this  indorsement  did  not  require  a  stamp. 
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1840. 


Richards 
Frankum. 


put  in  by  the  defendant  as  his  evidence.  In  the  case  of 
Ijord  Barrymore  v.  Taylor  (a)  it  was  held,  that  it  was  not 
necessary  to  give  in  evidence  the  whole  of  the  cone- 
spondence. 

GuRNEY,  B. — In  that  case  it  was  held,  that  the  letters 
of  the  opposite  party  were  receivable  in  evidence  without 
putting  in  your  own  letters  to  which  they  were  answers. 
What  the  defendant  writes  is  evidence  for  the  plaintiffj 
but  the  plaintiff  cannot  make  evidence  for  himself  by  his 
attorney  writing  to  the  defendant.  That  can  be  done 
only  for  the  purpose  of  shewing  either  notice  or  a  de- 
mand. 


The  following  letters  were  then  put  in;  the  first  was 
from  the  plaintiff's  attorney  to  the  defendant. 


"  3,  Lincobi'a  Inn  New  Square, 
''  29th  Aug.,  1839. 
^  Sir, — ^I  am  instructed  by  Mr.  Grainger,  as  well  as  Mr. 
Richards,  for  whom  I  am  professionally  concerned,  to  ap- 
ply to  you  for  the  delivering  up  to  me,  as  their  attornfiji 
a  £50  biU  of  exchar^e  now  in  your  hands,  belonging  to 
Mr.  Richards,  which  latter  gentleman  will  sustain  ccutfir 
derable  loss  by  your  withholding.  If  you  have  any  profts- 
sional  claim,  be  good  enough  to  send  it  to  me,  and,  if  cor- 
rect, I  will,  on  delivering  up  of  the  before  alluded  to  bOlf 
forthwith  discharge  it. 

"  Your  obedient  servant, 

''  To  Mr.  Frankum.  E.  A.  Dickekson." 


(a)  1  Esp.  N.  P.  C.  320.— In  the 
case  of  Sturge  v.  Buchanofif  2  M. 
&  Rob.  90y  it  was  held,  that  where 
the  plaintiff  gave  in  evidence  letters 
of  the  defendant,  selected  out  of  a 
correspondence,  the  defendant  was 
not  thereby  entitled  to  put  in  letters 
of  intermediate  date,  written  by  his 


agent  to  the  plaintiff  on  the  sibm 
subject-matter,  unleoB  the  lelCen 
already  in  evidence  refer  to  tfaow 
proposed  to  be  put  in.  See  ^ 
cases  of  Roey  Bart,  v.  Dojf,  aot^ 
Vol.  7,  p.  705 :  ffeaUy  v.  Thaiektrf 
ante,  Vol.  6,  p.  388. 
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-  The  following  answer^  written  hj  Mr.  Franknm'a  ma-        1340. 
nagine  clerk,  was  also  read : —  '     "^^ 

Richards 

V. 

"  Abingdon,  81  st  August,  1839.  f*ankum. 

"  Sir, — I  am  directed  by  Mr.  Frankum  to  acknowledge 
the  receipt  of  your  letter,  and  to  inform  you  that  he  con- 
ceives, under  the  circumstances,  that  he  shall  not  be  justi- 
fied in  delivering  up  the  document  you  refer  to,  nor  any 
papers  belonging  to  those  parties,  without  the  authority  of 
a  Judge's  order. 

'^  I  am,  Sir,  yours  obediently, 
"  Mr.  E.  A.  Dickenson.  Thomas  J.  Wagner.'' 

The  following  firom  the  plaintiff's  attorney  to  the  de«^ 
fendant  was  also  read : — 

''  8,  Lincoln's  Inn  New  Square, 
"2nd  Sept.,  1889. 
"  Richards  v.  Yourself. 
"  Sir, — Having  been  duly  authorized  by  Mr.  Richards  to 
apply  to  you  for  the  delivering  up  to  me  of  the  £bO  pro- 
missory note,  and  had  the  concurrence  of  Mr.  Grainger 
for  so  doing,  I  had  hoped  that  you  would  have  restored 
the  note  without  further  trouble;  but  as  you  object  to 
doing  so,  except  by  an  unnecessary  and  expensive  process, 
I  have  no  remedy  but  to  issue  the  present  writ ;  and  have 
to  add,  that  every  day's  delay  works  an  additional  injury 
ta  the  plaintiff,  who  is  prevented  getting  out  of  custody 
owing  to  the  want  of  this  document. 

"  I  am.  Sir,  yours  obediently, 
*'  To  Mr.  Frankum.  E.  A.  Dickenson." 

To  disprove  the  allegation  in  the  3rd  plea,  that  the  note 
was  delivered  by  John  Grainger  to  the  defendant,  John 
Ghrainger  was  called :  he  stated  that  he  had  not  delivered 
the  note  to  the  defendant,  and  did  not  know  him,  but  that 
lie  understood  his  (Grainger's)  wife  had  taken  the  note  some- 
where ;  he  also  stated  that  he  had  agreed  to  buy  some  houses 

VOL.  IX.  Q  N.  p. 
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1840.        o£  the  plaintiff,  and  had  adyanoed  dE90  oi  the  pardmie- 
^    "^"^      money,  and  that  the  plaintiff  had  deposited  t^ia  note  witt 


r.  him  as  a  security,  and  that  he  was  to  hold  it  till  be  had  the 

houses ;  he  further  stated  that  he  had  been  let  into  pot- 
session  of  the  houses,  but  had  never  had  any  rent,  or  ai^ 
conveyance,  or  any  title-deeds  deliveied  to  him. 
The  plaintiff  was  resting  his  case  here. 

GuRNEY,  B. — There  is  no  evidence  that  the  ^i*fi*ni^yiit 
ever  had  any  promissoiy  note  for  £50  pajrable  to  the 
plaintiff.  You  have  demanded  a  bill  of  exchange  in  tbe 
only  letter  to  which  you  put  in  the  defendant's  answer.  In 
the  second  letter  you  demand  a  note,  but  you  have  pmi 
no  evidence  that  the  defendant  ever  had  any  note. 

On  the  part  of  the  plaintiff  Mrs.  Grainger  was  then  called: 
she  said  that  she  went  with  the  plaintiff  to  the  defendant's 
office,  and  some  papers  were  given  to  the  defendant,  and 
that  the  defendant  said  to  her,  "  If  you  have  the  housei, 
the  £50  note  will  belong  to  Richards;  if  not^  it  will  beloDg 
to  you.*' 

F.  V.  Lee,  for  the  plaintiff,  called  for  the  note. 

It  was  produced  by  LudloWy  Serjt.,  who  objected  that  it 
could  not  be  read  without  calling  the  subscribing  witness. 
On  the  back  of  it  was  the  following  attestation : — 

'^  This  draft  was  signed  in  my  presence,  on  the  date 
within  named.  "  Nathaniel  Dodson.'^ 

trURNEY,  B. — You  must  call  the  subscribing  witnesa. 

The  Rev.  Nathaniel  Dodson,  the  subscribing  witness^ 
proved  the  making  of  the  note,  which  was  read^  and  was  a 
promissory  note  for  £50,  as  described  in  the  declarati0ii. 

Ludlow,  Seijt.,  asked  that  the  indorsement  ahonld  be 
read. 
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Richards 


'  F.  V.  Lee. — I  want  the  note  itself  only ;  if  anything  else        iq^q^ 
is  written  on  the  back^  I  apprehend  that  I  am  not  bound 
to  give  it  in  evidence.  v. 

Frankum. 

OuRNEY,  B. — ^If  you  call  for  a  note,  and  it  is  given  to 
yon,  I  am  of  opinion  that  if  it  is  required  by  the  other 
side,  you  are  bound  to  read  the  indorsement  if  there  be 
one,  as  well  as  that  which  is  on  the  firont  of  the  note. 

F.  V.  Lee. — I  submit  that  the  indorsement  cannot  be 
read  without  being  stamped. 

The  indorsement  was  in  the  following  form : — 

"  29th  April,  1889. 
''  I  hereby  assign  this  draft,  and  all  benefit  of  the  mo- 
ney secured  thereby,  to  John  Grainger,  of  Bessilsleigh,  in 
the  county  of  Berks,  labourer;  and  order  the  within-named 
Thomas  Fox  Hitchcock  to  pay  him  the  amount  thereof^ 
and  all  interest  in  respect  thereof. 

"  Henry  Owen  Richards.'* 


GuRNBY,  B. — ^What  stamp  do  you  say  it  requires  ? 

F.  V.  Lee. — An  agreement  stamp. 

GuRNEY,  B. — It  is  no  agreement ;  it  amounts  to  nothing 
more  than  an  ordinary  indorsement  of  the  note,  but  it  is 
in  a  very  elaborate  form. 


LiMow,  Seijt.,  addressed  the  jury,  and  submitted  that 
on  the  evidence  it  was  manifest  that  the  defendant  was  to 
hold  this  for  Grainger  till  the  plaintiff  had  conveyed  him 
the  houses,  and  that  the  defendant  would  not  have  been 
justified  in  delivering  it  up  to  the  plaintiff,  he  holding  the 
note  as  he  did  for  the  benefit  of  Grainger. 

GuRNRY,  B.,  (in  summing  up). — I  think  that  on  the 

Q  2 


Frankum, 
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1^0.        first  issue^  on  the  plea  that  the  defendant  does  not  dettm 
^ — '^"^      the  note,  the  verdict  ought  to  be  for  the  plaintiff,  but  I 

Richards  ^  ^  .  . 

V.  will  give  leave  to  move  on  that  point.     With  reipect  to 

the  second  issue,  on  the  property  of  the  note,  I  am  deailf 
of  opinion  that  the  verdict  must  be  for  the  defendant.  If 
you  look  at  the  indorsement  only,  the  note,  so  far  ficon 
being  the  plaintiff's,  is  absolutely  assigned  to  Grainger; 
but  even  taking  the  parol  evidence,  the  note  is  to  be 
Grainger's  till  the  purchase  of  the  houses  is  completed; 
and  upon  that  part  of  the  case  it  is  proved,  that,  although 
Grainger  has  been  let  into  possession,  he  has  had  no  con- 
veyance, and  received  no  rent,  neither  has  he  any  tide- 
deeds  delivered  to  him.  Therefore,  even  taking  it  in  tint 
view,  the  plaintiff  is  not  entitled  to  recover  the  note.  "Nmih 
respect  to  the  third  plea,  you  will  have  to  say  on  flie 
evidence,  whether  it  is  made  out  to  your  satisfiustion  tint 
the  plaintiff  assigned  the  note  to  Grainger,  which  ik  ii 
quite  clear  that  he  did,  and  that  Grainger's  wife,  actisg 
as  his  agent,  and  the  plaintiff,  deposited  it  with  tbe 
defendant  to  keep  for  Grainger. 

Verdict  for  the  plaintiff  on  the  first  issitf ; 
and  for  the  defendant  on  the  seorad 
and  third  issues. 

F.  V.  Lee  and  Pyke  for  the  plaintiff. 

Ludlow,  Seijt.,  and  Carrington,  for  the  defendant. 

[Attornies — E,  A.  Dickenson  and  Frankum,'] 


In  the  ensuing  Term,  Ludlow,  Serjt.,  applied  to  the 
Court  of  Exchequer  to  enter  a  verdict  for  the  defendant  on 
the  first  issue,  in  pursuance  of  the  leave  given  at  the  trial,, 
but  the  Court  refused  a  rule.  On  a  subsequent  day  Pgk 
moved  for  a  new  trial,  but  the  Court  refused  a  role. 
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Reoina  v.  Tullt. 

£  ALSE  pretences^    The  first  count  of  the  indictment  An  indictment 

stated  that  the  defendant  on  &;c.^  at  &c.>  "  unlawfully  did  tences^cimged, 

falsely  pretend  to  one  James  Lovelock,  that  he,  the  said  J."*!  ^4*^*1, 

John  Tully,  was  sent  by  William  Perkins  for  an  order  to  defendant  "un- 
lawfully did 
go  to  Bracey's  (meaning  Joseph  Bracey,  a  shoe-factor)  for  faUeiy  pretend 

a  pair  of  high  shoes.    By  means  of  which  false  pretence  he,  |ha*the  the ' 
the  said  John  Tully,  did  then  and  there  unlawfully  obtain  *****  J-  ^  ^^ 
of  and  from  the  said  Joseph  Bracey  one  pair  of  shoes,  of  ibr  an  order  to 
the  value  of  nine  shillings,  of  the  goods  and  chattels  of  pair  of  shoes/' 
the  said  Joseph  Bracey,  with  intent  then  and  there  to  ^hich  fiOse  ^ 
cheat  and  defraud  the  said  James  Lovelock  of  the  price  P'ctence  he  did 

obtain  from  J. 

and  value  of  the  said  shoes,  to  wit,  of  the  sum  of  nine  B.  a  pair  of 
shillings  of  the  monies  of  the  said  James  Lovelock.^^    The  goods  and  chat- 
count  then  went  on  to  negative  the  false  pretence,  con-  5^i^**[„^^*'to 
eluding  against  the  form  of  the  statute,  &c.  defraud  j.  l. 

of  the  price  of 

Second  counts  That  the  defendant  on  &c.,  at  &c.,  ''  un-  the  said  shoes, 
lawfully  did  falsely  pretend  to  the  James  Lovelock,  that  shilling^* of  the 
WiUiam  (meaning  WiUiam  Perkins)  had  said  that  the  "he'sewnd^ 
said  James  Lovelock  was  to  give  him  (meaning  the  said  count  charged, 

that  he  falsely 

John  Tully)  an  order  to  go  to  Bracey^s  (meaning  the  said  pretended  to 
Joseph  Bracey's)  for  a  pair  of  high  shoes.     By  means  of  p.  had  saidtha 
which  last-mentioned  false  pretence,  he,   the  said  John  J-i-j^^to 

\  ,      give  him,  the 

TuUy,  did  then  and  there  unlawfully  obtain  from  the  said  said  J.  T.,  (the 
Joseph  Bracey,  in  the  name  of  the  said  James  Lovelock,  order  to  go  to 
one  pair  of  shoes  of  the  value  of  nine  shillings,  of  the  ofSiocIu  by"*^ 
goods  and  chattels  of  Joseph  Bracey,  with  intent  then  and  means  of  which 

false  pretence 

there  to  cheat  and  defraud  the  said  James  Lovelock  of  the  he  did  obtain 
same.'^  This  count  went  on  to  negative  the  false  pretence,  the  name  of  j. 
and  concluded  against  the  statute,  &c*  rtioes^of'thl 

goods  of  J.  B^ 
__       _    -      _  ,       1    ,        .,  ^it**  intent  to 

The  defendant  pleaded  gmlty.  defraud  j.  L. 

of  the  same :— 

GuENEY,  B.,  (having  read  the  indictment).— I   am  of  'he"'counu°* 

were  bad,  in 
arrest  of  judgment,  as  neither  of  them  charged  a  sufficient  false  pretence  within  the  sUt.  7  & 
8  Geo.  4,  c.  29,  s.  58. 
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opinion^  that  neither  of  these  counts  chaises  any  offienoe 

against  the  act  of  Parliament  {a).    The  judgment  must  be 

arrested. 

Judgment  arrested. 

Keating,  for  the  prosecution. 

[Attorney — J.  Cookt.'] 
(0)  The  Stat  7  &  8  Geo.  4,  c.  29,  s.  53. 


WORCESTER  ASSIZES. 


{Crcvm  Side.) 


BEFORE  MR.  JUSTICE  PATTSSOlf. 


ReGINA  V.  W.  GUTTRIDOE,  H.  GUTTBIDOE,  OoODWINj  Slid 

Fellows. 

A  true  bill  wu   XVAPE. — ^The  prisoners  Outtridge  had  been  on  baiL 
•rJerafpri-*  The  bill  being  found  by  the  Grand  Jury, 

senert  for  a 
rape.    The 
prisoners  had 
been  on  bail, 
and  the  prose- 
cutrix did  not 
appear  either 
before  the 
Grand  Jury, 
or  to  gWe  evi- 
dence on  the 
trial }  and  an 
application 
being  made  to 
the  Judge  to 
postpone  the 

trial,  founded  on  affidavit,  stating,  that,  in  the  belief  of  the  deponent,  the  prosecutrix  was  kept 
out  of  the  way  in  consequence  of  money  having  been  given  to  her  by  some  of  the  prisonei»»  the 
Judge  postponed  the  trial,  and  would  not  admit  the  prisoners  fo  bail* 


HuddkaionCy  for  the  prosecution^  applied  to  postpone  the 
trial  till  the  next  assizes,  upon  an  affidavitj  which  stated 
that  the  deponent  bad  reason  to  believe  that  the  person 
alleged  to  have  been  ravished  had  been  induced  to  keep 
out  of  the  way,  in  consideration  of  a  sum  of  money  whick 
had  been  given  to  her  by  the  prisoners  Outtridge,  who 
had  been  out  on  bail* 
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F.  V.  Lee,  for  the  prisoners  Guttridge,  proposed  that  the         iq^q^ 

reoogmzances  of  their  bail  should  be  enlarged^  and  men-  ^'■"v — ^ 
'tioned  a  case  in  which  his  Lordship  had  adopted  a  similar  9. 

course  at  Stafford.  Guttbido.. 

Patteson,  J. — I  recollect  the  case ;  but  I  have  since 
reason  to  believe  that  I  acted  incorrectly.  In  cases  of  this 
serious  nature,  where  the  Grand  Jury  have  found  the  bill, 
I  cannot  allow  the  prisoners  to  be  admitted  to  bail.  There 
was  a  case  of  Regina  v.  Chapman  (a),  in  which  Lord  Abinger 
would  not  allow  bail  to  be  given. 

The  prisoners  were  ordered  to  be  detained 
in  custody  till  the  next  assizes. 

Huddlestone,  for  the  prosecution. 

F.  V.  Lee,  for  the  prisoners  Guttridge. 

[  Attomies — Fellows  and  B.  Shaw.'} 

(a)  Ante,  Vol.  8,  p.  558.  In  Judges  have  admitted  parties  to 
leveral  of  the  cases  in  which  learned      hail,  there  was  no  bill  found. 


STAFFORD  ASSIZES. 


{CwU  Side.) 

BEFORE  MB.  JUSTICE  PATTESON, 


Grainger  v,  Raybould  and  Another. 

JJeBT  for  work  and  labour. — ^Plea^  as  to  all  but  £10^  Where  a  piain- 
nunquam  indebitatus^  and,  as  to  that  sum,  payment  into  nuantam^meruit 
Court.  f'L''"'^!,'"? 

labour,  the  de- 
fendant may 
(without  pleading  a  set-off)  give  in  evidence,  that  he  provided  the  plaintiff's  men,  who  did  the 
work,  with  their  beer,  as  it  may  be  that  the  plaintiff*  deserves  to  be  paid  the  less,  because  his 
men  had  their  beer  provided  for  them  by  the  defendant 
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1840.  ^^^  ^^^  plaintiff^  evidence  was  giveii  that  his  workmen 

^ — "^^      put  up  a  boiler  and  a  tub  at  the  defendants'  mine,  and 

Grainger 

9.  4s.  a-day  was  stated  to  be  a  fair  price  for  each  man  so 

employed. 

Talfourd,  Serjt.,  for  the  defendant,  proposed  to  shew 
that^  during  the  time  the  men  were  at  work,  the  defend* 
ants  provided  them  with  beer. 

Carrinfftotiy  for  the  plaintiff. — ^I  submit  that  the  eii- 
dence  is  not  admissible,  as  no  set-off  is  pleaded  for  heer 
auppUed  to  the  plaintiff. 


Talfourd,  Serjt. — ^I  put  it,  that  if  a  party  provide  tlie 
men's  beer,  he  ought  not  to  pay  at  so  large  a  rate  per  di^ 
as  if  no  beer  was  supplied  by  hinu 

Fatteson,  J. — ^I  think  that  the  evidence  is  recembki 
The  plaintiff  goes  on  a  quantum  meruit,  and  it  may  \m 
that  he  will  deserve  to  have  less  if  the  defendant  supplied 
his  men  with  beer,  than  if  the  plaintiff  himself  had  si^ 
plied  the  beer. 

The  evidence  was  received. 

Verdict  for  the  plaintiff  for  the  amount  of 
his  claim,  after  deducting  the  value  of 
the  beer  suppUed  by  the  defendants. 

Carrinffton  and  F.  V.  Lee,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Whateley,  for  the  defendants. 
[Attornies — B.  Shaw  and  Hmehcl^e.'] 
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Aston  v.  Perkes. 

RESPASS  for  taking  the  plaintiff's  goods.— Plea— Ist,  J,"pJ^'f^^^^ 
to  taking  certain  of  the  articles^  to  wit^  one  cow^  one  taking  the 
pig,  &c.^  that  Margaret  Aston  was  seised  in  fee  of  an  nn-  goods,  the  de- 
divided  moiety  of  certain  premises,  and  made  her  wiD,  and  !i"^^'*JJ^}o*^*^ 
thereby  devised  that  moiety  of  the  premises  to  the  plain-  pa^  of  Ae 
tiff,  subject  to  an  annuity  of  d618  to  Mary  Aston  for  her  took  them  as 
life,  payable  half-yearly;  the  first  payment  to  be  made  at  an  annuity, 
the  expiration  of  six  calendar  months  after  her  decease,  Jf  J^l'*  and 
with  a  power  of  distress.    This  plea  then  went  on  to  aver  2ndiy,  as  to  the 

residue,  he  jus- 

that  Margaret  Aston  died  without  altering  her  will,  and  |jfied^the^uk- 

that  the  sum  of  £63  for  3^  years  of  the  annuity  was  in  IrMsfor  rent 

arrear,  and  that  the  defendant^  as  the  bailiff  of  Mary  R"/i^^t5on\o 

Aston,  took  the  £K)ods  as  a  distress  for  those  arrears,  (con-  the  1st  piea, 

^  that  the  an- 

cluding  with  a  verification) :  2nd  plea,  as  to  the  taking  of  nuity  was  not 
the  residue  of  the  goods,  that  the  plaintiff  held  one  un-  |^  (hr^d,'non 
divided  moiety  of  messuage  &c.,  as  tenant  of  John  Aston,  tenuit:— ^e/i^ 
at  the  rent  of  £66,  payable  half-yearly ;  that  £208  was  in  pleadings,  the 
arrear  for  3^  years'  rent,  and  that  the  defendant,  as  bailiff  entiUed  to 
of  John  Aston,  entered  the  said  messuage,  the  outer  door  ^^^ 
being  open,  and  took  the  goods  as  a  distress  for  those 
arrears  of  rent. 

Replication  to  the  1st  plea,  that  no  part  of  the  annuity 
was  in  arrear,  (concluding  to  the  country);  and  to  the 
2nd  plea,  that  the  plaintiff  did  not  hold  the  premises  as 
tenant  to  John  Aston,  (also  concluding  to  the  country). 

Talfourdy  Serjt.,  for  the  defendant,  claimed  the  right  to 
begin,  as  the  issues  lay  on  the  defendant. 

R.  V.  Richards,  for  the  plaintiff. — I  go  for  substantial 
damages,  and  I  am,  therefore,  entitled  to  begin.  I  must 
prove  the  value  of  the  goods  taken ;  and  where  a  plaintiff 
goes  for  uncertain  damages,  he  is  entitled  to  begin^  though 
the  issues  are  all  on  the  defendant. 
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Patteson,  J. — That  is  only  in 
and  the  like. 


cases  of  assault,  libd, 


Talfourd,  Serjt.^  cited  the  case  of  Carter  v.  Jcmet  (a). 

Patteson^  J. — ^There  was  a  case  where  a  party  broogbt 
an  action  of  trespass  against  the  defendant  for  taking  Ui 
goods,  and  the  defendant  justified  under  a  warrant  of  ds- 
tress  for  apoor's  rate  {b).    There  the  plaintiff  must,  aiia 


(a)  Ante,  Vol.  6,  p.  64. 

(b)  The  case  of  Burrell  v.  Niehol' 
ton^  ante,  Vol.  6,  p.  202. 

The  case  of  Carter  v.  Jonei  is 
differently  reported,  ante,  Vol.  6, 
p.  64,  and  in  1  M.  &  Rob.  281. 
According  to  our  report  of  the 
case,  the  Lord  Chief  Justice  I^ 
dai  said,  that  the  Judges  had  come 
to  a  resolution  that  "  Ip.  future  the 
plaintiff  should  begin  in  all  actions 
for  personal  injuries^  and  also  in 
slander  and  libel,  notwithstanding 
the  general  issue  may  not  be 
pleaded,  and  the  affirmative  be  on 
the  defendant ;"  hut  in  the  other  re- 
port of  the  case,  the  observations  of 
his  Lordship  arc  stated  to  be,  that, 
"  in  cases  of  slander,  libel,  and  other 
actionsy  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unas' 
certained  amount,  he  is  entitled  to 
begin,  although  the  affirmative  of 
the  issue  may  in  point  of  form  be 
with  the  defendant.**  We  have 
every  reason  to  believe  that  our  re- 
port of  the  case  of  Carter  v.  Jones  is 
correct ;  and  it  will  be  seen  that,  if 
the  rule  was,  that  the  plaintiff  should 
begin  in  all  cases  where  he  seeks  to 
recover  **  actual  damages  of  an  un- 
ascertained amount,**  the  plaintiff 
should  have  begun  in  the  following 
cases,  in  all  of  which,  it  was  held 
that  the  defendant  should  begin: 
viz.  Burrell  v.   Nicholson^  ante, 


Vol.  6,  p.  202^  and  1  M.  ftBsk 
304,  which  was  an  action  for  td^ 
ing  the  plaintiff's  goods,  andtk 
defendant  justified  under  a  dirtrea 
warrant  for  a  poor  rata;  Batlmi 
v.  Smith,  2  M.  &  Rob.  129^  m 
action  of  trespaaa  on  land,  witk  m 
affirmative  justification ;  Meewe  t. 
Under hUl,  ante,  ToL  0,  p.  779,  ail 
1  M.  &  Rob.  440,  an  aetioa  cf 
covenant  for  not  aaaigning  a  Umi, 
and  taking  fixtures,  to  which  ihen 
was  a  plea  of  firaud ;  Lestm  v. 
Wells,  ante,  VoL  7,  p.  221,  ■ 
action  of  covenant  for  non-repsir, 
with  affirmatiye  pleas ;.  HameU  t. 
Johnson,  ante,  p.  206,  and  the  ftie- 
going  case  oiA^Um  ▼.  Petku,  b 
the  case  of  WoUUm  ▼.  Bortfts,  1 
M.  &  Rob.  518,  which  w»  ■ 
action  on  a  covenant  to  re-pmchise 
stock  at  the  end  of  a  term,  to  wUA 
the  defendant  pleaded  that  die 
plaintiff  had  removed  aU  the  vria- 
able  part  of  the  stock,  and  left 
nothing  but  worthless  good%  oo 
which  plea  issue  was  joined — tkt- 
siger,  for  the  defendant,  claimed  die 
right  to  begin,  and  cited  the  esse  of 
Carter  v.  Jones,  from  ante,  VoL  6, 
p.  64.— BofnfNw,  SeijU,  for  the 
plaintiff,  said,  that  Lord  Dsaww, 
Lord  Chief  Justice  Timdal^  and 
Lord  Abtnger,  had  all  decided, 
that  where  damages  were  the  ob- 
ject of  the  action,  and  these  da* 
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the  present  case^  have  had  to  prove  the  value  of  the  goods ; 
but  there^  it  was  held  that  the  defendant  should  begin,  the 
real  question  in  the  cause  not  being  the  value  of  the  goods, 
'hut  whether  the  plaintiff  was  rateable  or  not.  I  shall  act 
upon  that  case.  I  shall  hold  that  the  plaintiff  is  entitled 
to  begin. 

Talfourd,  Seijt.,  opened  his  case. 

The  trial  lasted  a  great  part  of  two  days ;  and  the  jury 
found  a 

Verdict  for  the  defendant  6n  the  1st  issue, 
and  for  the  plaintiff  on  the  2nd  issue, 
with  £250  damages. 

R.  V.  Richards  and  fVhateley,  for  the  plaintiff. 

Talfourd,  Seijt.,  and  ffhiimare,  for  the  defendant. 

[Attornies — Corser  and  Turner,'] 
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mages  were  unascertained,  the 
plaintiff  should  hegin ;  and  he  re- 
ferred to  the  case  of  Carter  v. 
/oftft,  1  M.  &  Roh.  281.  Baron 
Parke  said, — **  The  only  rule  laid 
down  by  the  Judges  was,  that,  tn 
aetiomfor  personal  ir^urieSy  where 
damage*  are  eought  as  in  actions  of 
auttuU  4*0.,  and  in  libel  and  slan- 
deTy  the  plaintiff  should  hegin. 
The  genera]  rule  is,  that  the  party 
on  whom  the  issue  is  shall  begin. 
This  was  not  altered  by  the  reso- 
lution of  the  Judges  referred  to  in 
Carter  v.  Jones,  I  shall  rule  that 
the  defendant  is  entitled  to  begin." 
From  these  authorities,  it  would 
appear  that  the  resolution  of  the 
Judges  is  correctly  stated  in  the 
report  of  Carter  v.  Jones,  ante, 
Vol.  6,  p.  64.  In  the  case  of 
Absalom  ▼.  Beaumont,  tried  before 


Lord  Denman,  C.  J.,  in  1837,  and 
which  is  shortly  reported  in  a  note, 
1  M.  &  Rob.  441,  which  was  an 
action  on  a  fire  policy,  with  affirm- 
ative pleas,  Lord  Denman  held, 
that  the  plaintiff  was  entitled  to 
begin;  and  in  Harrison  v.  Gould, 
ante,  Vol.  7,  p.  580,  which  was  an 
action  for  a  breach  of  promise  of 
marriage,  with  an  affirmative  plea. 
Lord  Abinger  and  Mr.  Justice 
Gaselee  held,  that  the  plaintiff  was 
entitled  to  begin;  but,  with  re* 
spect  to  this  last  case,  it  may  be 
observed,  that  a  breach  of  promise 
of  marriage  is  a  personal  injury, 
and  was  so  held  in  the  case  of 
Chamberlain  v.  fVilliamson,  2  M, 
&  S.  408.  See  also  the  cases  of 
Hoggett  v.  Exley^  and  Osbom  v. 
Thompson,  post 
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1840. 


The  bottom  of 


Beoina  V,  Whittinoham  and  Daniel. 

Indictment  on  the  stat.  7  &  8  (leo.  4,  c.  30,  b.  7.    The 

the  shaft  of  a     fijpg^  count  of  the  iudictment  charged  the  prisoners  witk 

mine  had  water  ^  ^  .  . 

in  it,  and  the  damaging  a  steam-engine  employed  in  working  a  nuoe 
mine  had  caused  with  intent  to  destroj  it;  2nd  count — ^the  like,  but  laying 
"^5J*1^^«-  the  intent  to  be  to  render  it  useless;  3rd  count-^ 

erected  at  some  ' 

distance  above    damarins  a  Certain  erection  used  in  the  working  of  a  mine 

the  bottom  of  ,       ,      °  .         ®  . 

the  mine  for  the  with  intent  to  destroy  it ;  4th  count — the  Hke,  but  kying 

wor^g  a  vein   ^^^  intent  to  be  to  render  it  useless. 

of  coal  which         j^  appeared  that  the  mine,  which  was  a  coal  mine  at 

was  on  a  level  **  ' 

with  the  scaf.  Woolstantou,  was  worked  by  a  steam-enmie  which  caused 

that  this  scaf-  a  cybudcr  called  a  drum  to  revolve  and  take  up  the  rope  as 

"  erecdon'tised  ^^^  coal  was  drawn  up  from  the  mine.     At  the  other^end 

•n  ^he^usi"*^''  ^^  *^  ^P®  ^^  ^  hcavy  Weight  called  a  bull,  which  the 

ness"  of  a  prisoners  threw  into  the  shaft  of  the  mine,  and  by  the 

the  Stat  7  &  s  suddeu  jerk  caused  the  drum  to  be  strained  and  injured, 

fc  r^and'^that  ^^  further  appeared  that  the  bottom  of  the  shaft  was  filkd 

the  damaging  y^^i  water,  and  that  Mr.  Williamson,  the  owner  of  the 

it  with  intent  .  '  ' 

to  destroy  it»  or  miuc,  had  causcd  a  scaffold  to  be  erected  at  some  distance 

i^fwM  felony!  *^^^^  t^®  bottom  of  the  mine  for  the  purpose  of  worlpng 
A  coal  mine    ^  yg^  q£  ^qjJ  ^j^j^^  ^j^  qj^  ^  j^^^j  ^^j^  ^.j^g  scaffold :  and  it 

was  worked  by  * 

a  steam-engine  further  appeared  that  the  prisoners  took  a  sort  of  waggon 
cylinder  called  callcd  a  corve  and  threw  it  down  the  shaft,  whereby  the 
"jTa^l  uie    "caflfold  was  much  injured. 

up  the  rope 
as  the  coal  was 

drawn  up  from  Godsofi  and  E.  Yardletf,  for  the  prisoners,  objected  that 
Heid^tYiax  proof  ^  ^^^  dnuu  was  no  part  of  the  steam-engine,  the  first  and 
the**d!!3wouid  ®^^o^^  counts  could  not  be  supported. 

not  support  an 

indictment  ▼       t    i  •    »      ^        . 

which  charged  FaTTESON,  J. — I  thmk  that  IS  SO. 
the  damaging 
of  a  stcam-en- 

wwkb^lmine        ^to*^  ^^  ^'  Yardley,  submitted  that  this  scaffolding 

was  not  an  "  erection  used  in  conducting  the  business  of 
a  mine^'  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  7,  the  words 
of  which  were,  "  any  staith,  building,  or  erection  used  in 
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conducting  the  business  of  any  mine/'  and  that  the  word        1840. 
"  erection''  being  used  in  conjunction  with  the  words       req'ina 
^'  staith  or  building,"  must  be  taken  to  be  an  erection  *^* 

Whittino- 

cgusdem  generis,  ham. 

F.  V.  LeCy  for  the  prosecution. — ^As  the  statute  uses  the 
word  "  erection"  as  well  as  the  word  "  building/'  it  is  mani- 
fest that  something  more  than  buildings  were  intended  to 
be  included  within  its  provisions.  This  scaffolding  is  abso- 
lutely necessary  to  enable  the  prosecutor  to  work  his  mine^ 
and  is  therefore  an  erection  "  used  in  conducting  the  busi- 
ness" of  the  mine. 

Fattebon^  J. — ^I  think  that  this  is  a  case  within  the  act 
of  Parliament.  The  word  ''  erection"  is  clearly  meant  to 
denote  something  different  firom  a  "  building." 

Verdict — Guilty. 

F.  V.  Lee  and  Allen,  for  the  prosecution. 
Godson  and  E.  Yardley,  for  the  prisoners. 

lAHondes—Wedffwood  and  W.  WilUamt.;} 
See  the  case  of  Beg,  v.  NorrUy  post,  p.  241 . 
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{Crtnon  Side.) 

BEFORE  MR.  BARON  GURN£T« 


Reoina  V.  AsHMALL  and  Tat. 

A.  was  indicted  AjBORTION. — ^The  indictment  was  in  the  &Jkimag 
^'/g  an^nltru-  *o™^  •— "  Staffordshire  to  wit.— The  jurors  for  onr  Lsdjr 
ment  to  procure  th^  Queen,  upon  their  oath  present,  that  Thomas  Asfamallp 

abortion^  and  B. 

was  indicted      late  of  &c.,  on  &c.,  at  &c.,  fcloniously,  unlawfiiUjr,  and 

with  him  asan  ...        .         ..^  m    »      •     m  ^^«  ^ 

accessary  before  mauciously,  did  use  a  Certain  instrument,  the  name  of 
notappear^o*"**  which  instrument  is  to  the  jurors  unknown,  by  then  and 
take  his  trial,     there  forcins,  thrustine,  and  inserting  the  said  instramenft 

but  B.,  who  was  ^'  ^'  ^ 

on  bail,  ap-  iuto  the  private  parts  of  Hannah  Lear,  now  known  by  the 
^^Heid,  that,  name  of  Hannah  Evans,  with  intent  in  so  doing  then  and 
under  these  dr-  there  and  thereby  to  procure  the  miscarriage  of  the  said 

cumstances,  B.  ^         jt  o 

was  not  com-  Hannah  Lear,  now  known  by  the  name  of  Hannah  Evans, 
to  the  indict-  against  the  form  of  the  statute  in  such  case  made  and 
jiT^  sJiowed    provided,  and  against  the  peace  of  our  Lady  the  Queen, 

B.  to  be  admit-  jjer  Crown  and  dignity ;  and  the  jurors   aforesaid,  upon 

Cfd  to  baiL  

their  oath  aforesaid,  do  further  present,  that  Thomas 
Josiah  Tay,  late  of  &c.,  before  the  committing  of  the 
felony  by  the  said  Thomas  Ashmall  as  aforesaid,  to  irit,  on 
&c.,  at  &c.,  feloniously  did  procure,  counsel,  and  command 
the  said  Thomas  AshmaU,  the  felony  aforesaid,  in  manner 
and  form  aforesaid,  to  conmiit,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  Crown  and  dignity.'' 

At  the  sitting  of  the  Court  Mr.  Ashmall  was  called,  but 
did  not  appear.  Mr.  Tay,  who  had  been  on  bail,  appeared. 
The  indictment  was  read  to  him. 

Godson,  for  the  defendant  Tay. — ^I  submit  that  my  cUent 
is  not  compellable  to  plead  to  this  indictment.  He  is  in- 
dicted as  an  accessary,  and  as  an  accessary  only.  Formerly 
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an  accessary  faoefore  tlie  fact  oould^  in  no  case^  be  brought  ig^^ 
to  trial  without  his  principal^  except  after  the  conviction  of 
bis  principal,  or  by  his  own  consent.  But  now,  by  the 
atat.  7  Greo«4,  c.  64,  s.  9,  accessaries  before  the  fact  may 
be  tried  in  either  one  of  three  modes : — Ist,  with  the  prin- 
cipal ;  2nd,  after  the  conviction  of  the  principal  felon ;  or 
8rd,  for  a  substantive  felony.  This  indictment  is  not  for  a 
^bstantive  felony,  because  every  thing  chained  against 
Mr.  Tay  is  charged  as  having  been  done  accessarially  to 
AshmaU;  and  what  shews  decisively  that  Mr.  Tay  is  charged 
as  an  accessary  only,  is,  that  if  Mr.  Ashmall  was  acquitted 
on  this  indictment,  Tay  must  be  acquitted  also  as  a  l^al 
consequence. 

Carringtony  on  the  same  side. — ^At  the  time  of  the  pass- 
ing of  the  act  7  Greo.  4,  c.  64,  I  had  occasion  to  compare 
it  with  all  the  previous  enactments  on  the  subject,  and  L 
believe  I  am  correct  in  stating  that  the  only  alteration  in 
the  law  then  made,  as  to  the  trial  of  accessaries  without 
and  before  the  conviction  of  the  principal,  was  by  the  pro- 
visions reciting  to  the  accessary  being  indicted  for  a  sub- 
stantive felony.  I  submit,  also,  that  an  indictment  for  a 
substantive  felony  must  be  so  framed  as  not  to  depend  . 
on  the  conviction  or  acquittal  of  any  person,  except  the 
party  who  is  charged  with  the  substantive  felony;  indeed, 
the  ordinary  counts  for  the  substantive  felony  of  being 
accessary,  do  not  even  name  the  principal,  but  merely 
state  him  to  be^'a  certain  evil-disposed  person'^  (a). 

GuRNEY,  B.,  (after  conferring  with  Patteson,  J.) — My 

.  (a)  See  the  casef  of  Eex  v.  Jer"  that  **  a  certain  evil-dispooed  per- 

«M»  ante,  Vol.  ^,  p.  156,  and.  Rex  v.  son  "  stole  1021b.  of  gold-dust,  and 

Wheeler^  ante,  Vol.  7,  p.  170.     In  that   the  receivers  the  said  gold- 

the  case  of  Reg,  v.  Caepar,  in  which  dust*"  before  then  feloniously  stolen, 

the  indictment  was  held  by  the  taken,  and  carried  away  in  manner 

fifteen  Judges  to  be  good  as  an  in-  and  form  aforesaid,  feloniously  did 

dictment  against  the  receivers  for  a  receive,"  &c. 
substantive  felony,  it  was  charged 


ASHMALL. 
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1840*        learned  Brother  Patteson  concurs  with  me  in  opinioD,  Uiit 
* — ^^^      Mr.  Tay  is  not  compellable  to  plead  to  this  indictment  it 

REOINiL  1/  A  *■ 

V.  present.    There  might  have  been  an  indictment  agamit 

him  for  a  substantive  felony,  but  this  is  not  so. 

Mr.  Tay  did  not  plead  to  the  indictment. 

Godson  applied  that  Mr.  Tay  should  be  admitted  to 
bail,  and  bail  was  taken  (a). 

Corbett  for  the  prosecution. 

Godson  and  Carrington  for  the  defendant  Tay. 

[Attornies — Turner  and  Manby  ^  ffawksJ] 

(a)  As  to  the  practice  respectiiig      the  case  of  Reg,  t.  OmitriJgit 
bail  in  cases  where  the  party  is      p.  228. 
charged  with  a  capital  offence,  see 


Reoina  v.  Owbn^  Ellis^  and  Thomas. 

On  a  trial  for     J>i.URDER. — ^The  prisoners  were  charged  with  the  mnr- 
JlJlitionon*'*^  der  of  Christina,  the  wife  of  Robert  Collins,  hy  drowning 

oath  of  the  pri-  bcr. 

soner,  taken  ^^ ,  ••     j  « 

before  the  coro-      This  casc  had  been  postponed  from  the  last  assizes  (a). 
quc8t°heid*on "        ^n  the  part  of  the  prosecution,  Ludlow,  Serjt.,  proposed 
deceased  ^is^not  *^  ^^®  ^  evidence  the  depositions  of  the  prisoners  takes 
receivable  in      on  oath,  on  the  coroncr^s  inquest  held  on  the  body  of  tiie 

evidence.  ,  ,  "^ 

deceased. 

Gurnet,  B. — Can  you  cite  any  instance  where  a  depo- 
sition of  this  kind  taken  on  oath  has  been  received  in  evi- 
dence against  a  prisoner  ? 

Ludlow,  Seijt. — ^These  very  depositions  were  reoeiTed 

(a)  See  the  case  of  Rep,  v.  Owen,  ante,  p.  83. 
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in  evidtoce  by  Mr.  Justice  WUliams,  on  the  trial  of  these        1340. 
prisoners  for  a  rape  at  the  last  assizes^  and  that  learned 
Judge  said,  that  he  would  receive  the  evidence  and  reserve 
the  question  for  the  opinion  of  the  fifteen  Judges,  if  it 
should  become  necessary  (a). 

GuRNEY,  B. — If  the  evidence  be  necessary  and  it  is 
doubtful  whether  it  be  receivable  in  a  criminal  case, 
the  Judge  will  receive  the  evidence,  because  that  is  the 
only  way  to  have  the  point  considered  by  the  Judges. 
In  dvil  cases  the  Judge  may  reject  the  evidence,  and 
there  may  be  a  new  trial.  I  am  not  aware  of  any  instance 
in  which  an  examination  on  oath  before  a  coroneif  or  a 
magistrate  has  been  admitted  as  evidence  against  the 
person  making  it.  I  have  known  depositions  before  ma- 
gistrates, made  by  prisoners  on  oath*  and  they  have  been 
uniformly  rejected.  In  my  own  experience  I  do  not  re- 
collect a  case  of  a  deposition  before  a  coroner. 

Ludlow,  Serjt. — Mr.  Roscoe  says  (£),  ''A  question  some* 
times  arises,  whether  a  statement  which  has  been  made  by 
a  party  upon  his  examination  as  a  witness,  can  be  given 
in  evidence  against  him,  if  he  shoidd  himself  be  put  upon 
his  trial  for  the  same  offence.  The  general  rule  is,  that 
admissions  made  under  compulsory  process  are  evidence 
against  the  party .^  So  it  is  said  by  Mr.  Starkie  (c),  that 
'^when  a  witness  answers  questions  on  his  examination  on 
a  trial  tending  to  criminate  himself,  and  to  which  he  might 
have  demurred,  his  answers  may  be  used  for  all  pur- 
poses/' 

Godeon,  for  the  prisoners. — ^In  the  case  of  Regina  v. 
Wheeley  (rf),  the  prisoner,  who  was  tried  for  the  murder  of 
is  wife,  had  made  a  deposition  before  the  coroner  which 


(a)  See  ante,  p.  86.  (c)  2  Stark.  £v.  2nd  edit.,  p.  28. 

(b)  Rose.  Crim.  Ev.  p.  45.  {d)  Ante,  Vol.  8,  p.  250. 

VOL.  IX.  R  N.  P. 
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^tiiported  to  have  been  taken  on  oath^  and  Baron  JUienm 
ironld  not  allow  it  to  be  given  in  evidence,  and  ahowonU 
not  admit  evidence  to  be  given  to  shew,  that  the  depos- 
tion  was,  in  point  of  fact^  not  taken  upon  oath. 


Gurnet,  B. — I  think  that  I  ought  not  to  receive  it. 

£•  Yardley,  for  the  prisoners,  referred  to  the  case  rf 
Sewr.  Leuni{a). 

GuRNBY,  B. — ^There  was  a  case  before  my  Brother  Cofc^ 
ridge  on  the  Northern  Circuit  where  a  person  was  in- 
dicted for  forgery,  and  my  Brother  Coleridge  allowed  Ini 
deposition  before  the  Comnussioners  of  Bankrupts  to  be 
read  in  evidence  against  him  (b).  I  confess  that  I  do  no^oa 
principle,  see  the  distinction  between  that  and  aoooe  of 


(a)  Ante,  Vol.  6,  p.  161. 

(b)  Wheater's  case,  2  Lewin's 
C.  C.  157.  In  that  case,  which  was 
died  at  the  York  Spring  Assizes, 
1838,  the  prisoner  was  indicted  for 
forgery,  and  it  was  proposed  to 
give  in  evidence  against  him  his 
deposition  taken  on  oath  before 
commissioners  of  bankrupt.  It 
was  objected  that  the  deposition 
was  inadmissible  as  not  being  a 
voluntary  statement;  but  to  this  it 
was  answered,  that  when  before  the 
commissioners  the  prisoner  was  not 
charged  with  any  crime,  and  the 
case  of  Rex  v.  Merceron  (2  Stark. 
N.  P.  C.  366)  was  relied  on.  The 
evidence  was  received,  and  the 
prisoner  was  convicted,  and  Mr. 
Justice  Coleridge  reserved  the  point, 
and  the  Judges  after  argument  by 
Mr.  Starkie,  for  the  Crown,  and 
Mr.  DundaSf  for  the  prisoner,  were 
of  opinion  that  the  evidence  was 
admissible.  But  in  the  case  of 
Bex  V.  Britton,  tried  on  the  West- 


em  Circuit  in  the  year  1833,  (1 M. 
&  Rob.  297),  on  an  indictmeit 
against  a  bankrupt  for  coooedim 
his  effects,  it  was  proposed  ta  pvovt 
the  petitioning  creditor'a  6Ai,  If 
putting  in  the  KankmpC  a  btlnce 
sheet,  which  he  delivered  in  nfm 
oath.  It  was  objected  fbriim  h- 
fendant,  that  the  ^rocecdiBgi  M- 
der  the  commianon  eouU  aot  ■ 
any  way  be  given  in  evidence  Is 
affect  the  defendant,  until  die  vi- 
lidity  of  the  commiaaion  im  9tat 
blished.  At  all  events^  tbul  tti 
defendant's  ezaminatioiii  vote 
which  the  balance  sheet  was  giffs 
in,  being  compulsoiy  and  clll  vtA^ 
could  not  be  brought  fbrwaid  Is 
a£fect  him  criminally^  ai  it  m 
obtained  from  him  under  a  sort  if 
duress.  "  PatieMokf  J^  ifter  eon- 
suiting  with  AldentM^  J,,  nad  k 
was  clearly  of  opinion,  that  the  ba- 
lance sheet  could  not  be  eridaMS 
against  the  dellendant  i6  pfov*  iSbt 
petitioning  creditor's  debt" 
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the  odier  cmm.   fltill  I  am  of  opinioii  tliat/  in  the  present       }g4o. 
I  ought  to  reject  the  e^denee.  ^k^uia 

9, 

Eyidence  rejected.  Owbw. 

The  jury  found  all  the  three  prisoners 
guilty;  and  two  of  them  (Owen  and 
Thomas)  were  executed^  the  sentence  of 
the  other  prisoner  being  commuted  for 
transportation  for  life. 

iMdloWy  Seijt.^  and  F.  V.  Lee,  for  the  prosecution. 

Godson,  E.  YmnBey,  and  Beadon,  for  the  prisoners. 

[Attomies — H<>Nmn  and  Passman,'] 


Bioiif  A  9.  NoftBdts  and  Othens. 

X  HE  prisoners  were  indicted  on  the  7  &  8  Geo.  4,  c.  30^  a  i team-engine 
..  7,  for  feloniously,  imlawfally,  and  malicionsly  damag-  ^J'Z^t 
ingy  with  intent  to  destroy  it,  a  certain  irtenuengine  uael  |°|?  &  mine,  had 
in  the  draining  and  working  of  a  mine ;  2nd  county  for  and  locked  up 
dunagii^  the  engine  mth  intent  to  render  it  uwdess.  'il^;j^  . 

It  appeared^  that  the  steam-engine  was  used  to  bring  up  ^\^^^\^' 
coals  ftoKL  one  shaft  of  the  inini^  apod  water  ftom  another,  ut  it  g«iq& 
and  that  it  was  stopped  and  locked  up  on  the  evening  of  no  maqfaincrgr 
tiie  8cd  of  March^  and  that  the  prisoners  on  that  night  en^ne  v«nt 
got  into  the  engine-house  and  set  the  engine  going,  and  JjJ^^^jVaoak^ 
team  its  having  no  maohiaery  attached  to  it,  the  engine  «d  daBoage:-- 
worked  with  greater  velodiy,  and  the  wheels  w^tre  some  of  ^waf  adaiafgiqg 
them  thrown  out  of  cog,  so  tlisct  the  engine  was  dams^d  %'^j^lSSiim. 
to  the  amovnt  of  £10,  and  would  have  been  injured  to  a  ^  *  *  e««.  4, 
much  greater  extent,  if  the  mischief  had  not  beenidisoo- 
vened  and  the  engine  stopped. 

Gkr&Njnr,  B.,  left  it  to  the  jmy  to  say,  whetiier 'the  in- 
tent of  the  prisoners  was  to  destroy  the  engine^or  to  jren- 
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1840.       der  it  luelesa;  and  heU^  that;,  if  the  priflonen  hadeitlier  of 
Rbgina'     those  intents^  the  case  came  within  the  provinona  of  tib 
V.  statute  (a). 

The  joiy  found  the  prisoners  gaSbj. 

F.  V.  Lee,  for  the  prosecution. 

[Attorney — Hmehdife,'] 
(a)  Sea  th» CM6  of  Jt^.  t.  WkiUmgham,  •nts^p.SSi. 


SHREWSBURY  ASSIZES. 


{Cml  Side.) 

BEFORB    MR.  BARON   OITKNBT* 


The  Mator^  Albbrmen,  and  Burgesses,  of  Inwurw,  fs. 

Charlton^  Esq. 

PrimA  fiide,  it  OoYENANT.— The  dedaration  stated,  that  on  the  2Btii 
^td  th^the  of  March^  1820^  the  bailiffs,  burgesses^  and  conunonalty 
SJSon,  which  ^f  *^®  borough  of  Ludlow,  demised  certain  lands,  ealU 

existed  before 

the  municipal  reform  act,  are  in  the  potsetfion  of  the  new  eorporation  which  sneeeedtd  dMi 
under  that  act;  but  if  it  be  shewn  that  the  old  corporation,  before  their  dinolution,  dcpoAri 
them  with  a  banker,  and  that  from  his  hands  they  passed  into  the  Master'a  olBce  of  tiho  Coot  tf 
Chancery,  this  rebuts  the  presumption. 

In  an  action  brought  by  the  new  corporation,  it  appeared  that  the  defimdant  hsd  ipramliia 
petition  to  the  Vice-Clisiicellor  to  allow  the  production  of  these  books  on  the 
which  petition  was  opposed  by  the  present  plaintiiE^  and  dismissed  with  cofta. 

Held,  that  under  these  circumstances  the  defendant  was  entitled  to  give  p«zol 
of  the  contents  of  the  books. 

The  document  4eliYered  out  by  the  segistrar  of  the  Court  of  Chancery,  aa  dio  order  of  tir 
courts  is  the  original  order,  and  to  make  it  evidence,  it  is  not  necessary  Uiat  it  ahcmld  bt  eMi* 
pared  with  any  book  of  the  orders  of  the  court. 

A  corporation  came  to  a  Tote  that  if  C.  would  alter  the  site  of  a  house,  the  eorpormtioB  weali 
pay  him  £500. — This  resolution  was  entered  in  the  corporation  book,  and  C  altered  the  A»  d 
the  house : — Held,  that  the  resolution  was  not  valid,  as  it  was  not  under  the  oorpormte  aeaL 

An  old  corporation,  before  the  municipal  reform  act,  were  trustees  of  a  charity,  end  a  iiawt 
of  the  charity  had  paid  rent  to  the  secretary  to  the  old  corporation  up  to  Ledy-dey,  1SSS^— 
ff$ld,  that  this  was  a  good  payment,  and  might  be  taken  advantage  of  in  an  action  hioag^  by 
the  new  corporation  for  the  rent. 
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tlie  Fddgate  Farm,  to  the  defendant  for  a  term  of  twenty- 
toe  years,  at  a  rent  of  £160  a  year,  which  rent  the  defendant 
covenanted  to  pay.  Breach,  that  a  snm  of  876/.  ISs.  bd. 
was  nnpaid.  Fleas,  Ist,  payment ;  2nd,  a  set-off  of  £600, 
agreed  to  be  paid  to  the  defendant  for  pulling  down  and 
altering  the  site  of  a  honse,  called  the  Charlton  Arms, 
and  for  altering  a  roadway,  and  also  for  work,  labour,  and 
materials,  and  for  money  lent ;  8rd,  a  special  plea,  which 
atated  in  substance,  that  it  was  agreed  between  the  old 
cofporation  of  Ludlow  and  the  defendant,  that  he  should 
aher  the  situation  of  the  Charlton  Arms,  and  be  paid 
d6500  for  making  the  alterations ;  and  that  it  was  agreed 
that  these  sums  should  be  set  against  the  rent,  and  the 
plea  went  on  to  aver  that  the  defendant  had  made  the 
alterations.  Keplication,  taking  issue  on  each  of  the  pleas. 


1840. 

The  Matok 
OF  Ludlow 

«. 
Pbaeltok. 


The  defendant's  counsel  began. 

It  was  opened  by  Tayburd,  Serjt.,  for  the  defendant, 
— that  the  Foldgate  Farm  had  been  demised  to  the  defend- 
ant by  the  old  corporation  of  Ludlow,  as  trustees  of  a 
charity,  the  rights  of  the  old  corporation  having  been 
transferred  to  the  new  corporation  by  the  stat.6&6WilL4, 
e.  76,  and  that  the  present  claim  was  for  rent  due  for 
three  and  a  half  years  up  to  Michaelmas,  1886.  He  stated 
also,  that  the  defendant  had  paid  the  half-year's  rent 
due  at  Lady-day,  1886,  to  Mr.  Morris,  the  secretary  x>f  the 
xHd  corporation,  and  that  would  raise  a  presumption  that 
the  earlier  rent  had  been  paid;  but  the  case  would  not  rest 
on  presumption  only;  as  it  would  be  shewn  that,  in  the 
year  1886,  the  road  from  Ludlow  to  Hereford  had  been 
changed,  which  was  a  great  public  improyement,  but 
the  public  did  not  get  the  full  benefit  of  it  in  conse- 
quence of  the  Charlton  Arms,  an  inn  belonging  to  the  de- 
fendant, being  inccmyeniently  placed  in  respect  of  the 
new  road;  and  it  would  be  proved,  that,  at  a  meetii^  of 
the  old  corporation,  ba  the  28th  of  October,  1885,  they 


M4 


1840. 


TtiB  Matoe 
#r  Ludlow 

CitAKLtOHb 


CASES  ON  THE 

esme  to  a  resoliition  to  o£Eier  the  defendant  i6500^  if  fe 
would  alter  the  site  of  the  Chariton  Arma^  and  aka  attar 
a  road  near  it^  so  at  to  complete  the  improveaoent  vmk 
bj  the  new  Hereford  road*  This  propoaal  waa  aooededto 
bjr  the  defendant^  who  took  down  a  pert  of  the  ina,  aai 
rebuilt  it  on  a  different  «ite,  and  alao  altered  the  fOid 
according  to  the  plan  proposed. 

It  was  proTcd  by  Mr.  Sankeji  who  waa  high  bailiff  d 
Ludlow  in  1834  and  1885^  that  the  alteration  cf  the  Boa- 
finrd  road  had  been  made,  and  that  at  tihe  nteeting  ot  Aa 
old  corporation,  on  the  28th  of  October,  188&,  (the  asthaf 
October  being  the  charter  dajr),  a  reaohition  waa  oeme  ti 
reapeotiiig  the  Charlton  Arma. 


Talfourd,  Seijt,  called  for  the  book  in  whidi  tlua 

tion  was  entered. 


Ludlow,  Seqt.,  for  the  plaintiffa»— We  ndmit  the  notice 
to  produce,  but  it  must  be  shewn  that  the  books  an 
with  us. 

.  GintinsT,  B. — I  tiiink  that  prisift  focie  the  preaent  esr* 
porataon  must  be  presumed  to  have  the  poeamiiiiin  of  th| 
books  of  the  old  corporatixm. 


Mr.  Sankey,  in  answer  to  questions  put  by  iMiOm^ 
Sexjt., said,  ''The  books  are  in  Chancezy;  tJie  old  ooipanr 
tion  lodged  them  at  a  banker^*  in  Ludlow,  joat  heibre 
ciTil  death;  we  did  it  to  keep  them  under  our  eontroL'' 

GuRNXY,  B. — ^Thifl  puts  them  out  of  the 
the  plaintiffs. 


R.  V.  Bichards^  for  the  ddendant^— The  laghta  of  He 
old  corporation  are  transferred  to  the  new-corponstaoai,  ani 
is  not  the  present  like  the  ca$e  cff  apaitcMer,  who  ia  not  a 
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jf^rtf  in  the  aetiOQf  haviiig  r^tuoved  the  boolbs?  in  which 
I  Bubmjl;  that  notice  to  produce  given  to  the  psurtr 
who  were  partiea  to  the  action  would  be  suffid^it. 
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OuENEY,  B. — It  strikes  me  that  that  is  hardly,  so;  you 
juH  on  the  new  corporation  to  produce  something  which 
they  not  only  have  not  got,  but  which  your  witness  says 
was  kept  out  of  their  power.  Shew  me  that  the  plaintiffs 
iiave  a  control  over  these  books,  and  can  produce  them, 
wood  I  shall  have  no  difficulty. 


)840. 


The  Mato|i 

OV  LUDf.OV 

8. 
PaARLTO^^ 


Mr.  GFeorge  Smith  was  called.  He  said,  ^'I  am  the 
;^;ent  of  the  defendants  attorney.  I  produce  a  petition  to 
the  Lord  Chancellor  respecting  the  production  of  these 
books*  It  waft  opposed  on  behalf  of  tiie  corporation  of 
Ludlow.'' 

Ludlow,  Seijt. — ^This  petition  is  res  inter  alios. 

OuBNST,  B.,  (having  looked  at  the  petition). — ^The  peti- 
tion states  that  the  books  are  in  the  Master^s  office.  The 
defendant  asks  their  production,  and  the  plaintiffs  op* 
pose  it. 

Ludlow,  Serjt. — This  is  not  a  petition  between  the  de- 
ieadaut  and  the  corporation. 

GuBNEY,  B. — The  defendant  is  endeavouring  to  give 
aeeondary^  evidence,  because  he  cannot  give  primary 
evidence;  and  with  this  view  he  wishes  to  shew  that  he 
cannot  give  primary  evidence,  because  you  prevent  him 
firom  having  the  books  here. 

Ludlow,  Seijt. — The  petition  is  presented — In  the  mat^ 
ter  of  certain  charities. 


Whafeley,  for  the  plaintiffs.— The  petil^ion  is  intiUed— In 
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the  matter  of  certain  charities^  and  in  the  matter  of  Ik 
5  &  6  Will.  4,  c.  76  (the  municipal  corporatiwi  act) ;  and 
it  states  that  the  derk  of  the  Master  dedinea  to  prodaoe 
the  books  on  this  trial,  without  anorder  of  theoourt^orflie 
consent  of  the  new  corporation.  This  is  all  tiiat  is  all^pl 
in  the  petition.  Mr.  Smith  says  the  petitkm  mm  opfou^ 
but  that  is  no  proof  that  it  was  opposed  by  ub. 


GuBNEY,  B. — ^Mr.  Smith  said  that  it  was  opposed  on  tk 
part  of  the  corporation  of  Ludlow — ^I  moat  receiTre  tk 
petition  in  evidence. 


In  answer  to  further  questions,  Mr.  George'  Smith  sii^ 
^'  I  was  in  court  when  the  petition  was  heard  before  the 
Vice-Chancellor,  on  the  14th  of  March*  Mr«  SLindenbf 
appeared,  and  opposed  it  for  the  corporation/* 

The  petition  was  received.  It  was  intitled — In  tte 
matter  of  several  of  the  Ludlow  charities  (naming  them), 
and  in  the  matter  of  the  5  &  6  WilL  4,  c.  76,  (setting  oat 
its  title).  It  stated  that  this  cause  was  at  iaaoe,  and  stood 
for  trial  at  the  present  assizes ;  and  that  these  books  won 
material  evidence  for  the  defendant,  and  prayed  that  thi 
clerk  of  the  Master  should  attend  with  them  at  theae  assiiea 

The  order  was  put  in:  it  recited  the  petition,  and 
**  cotmsel  for  the  petitioners  and  counsel  for  the  oorpoia- 
tion  of  Ludlow  attending,'^  it  ordered  that  the  petitioB 
should  be  dismissed  with  costs. 


R,  V.  Richards  proposed  to  ask  Mr.  Smith  what  the 
Yice-Chancellor  said  in  giving  judgment,  but  afterwardf 
withdrew  the  question. 

Ludlowy  Serjt. — ^Is  the  paper  put  in  as  the  Vice-Chsii- 
cellor's  order — ^the  original  order  ? 


Mr.  George  Smith. — "  I  obtained  it  myself  from  the  re- 
gistrar's office.    It  is  an  order  in  the  visual  form,  obtained 
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in  the  usual  manner.    I  received  it  from  the  registair  aa       *1840. 
-the  Vice-Chancellor's  order." 


LudloWy  Serjt. — ^The  order  should  have  been  examined 
-with  the  original  book. 
* 

Gurnet^  B. — No:  what  the  registrar  delivers  out  is 
the  order. 

Ludhno,  Serjt. — ^Does  your  Lordslup  consider  this  as 
vufBcient  proof  of  the  order  ? 

GuBNEY^  B, — Certainly. 

Td^iaurdf  Serjt. — ^I  propose  to  aak  the  contents  of  the 
leaolutions  of  the  corporation  of  the  28th  of  October. 

Ludlow,  Serjt. — ^I  submit  that  that  evidence  is  not  re- 
ceivable. The  old  corporation  deposit  the  books  with  a 
banker — ^they  then  get  to  the  Court  of  Chancery^  and  are 
lodged  in  the  Master's  office-^the  Master's  clerk  declines 
to  produce  them  without  the  consent  of  the  corporation  or 
an  order  of  the  Court  of  Chancery^  and  a  petition  is  pre- 
-«ented^  which  is  dismissed. 

Gurnet^  B. — The  counsel  for  the  corporation  resisting  it. 

lAtdhw,  Seijt. — That  evidence  was  withdrawn. 

GuBNEY^  B. — ^The  fact^  that  the  counsel  for  the  corpor- 
ation appeared  and  resisted  the  petition^  is  proved.  That 
is  quite  dififerent  from  hearing  all  that  was  said. 

Ludlow,  Serjt. — ^From  the  order  it  does  not  appear  that 
Mr.  Kindersley  did  more  than  appear  and  refer  himself  to 
the  Court.  How  can  we  be  said  to  be  in  any  default  from 
the  non-production  of  the  booksj  wheiv  a  Court  of  compe* 


ITrb  Mayor 
or  Ludlow 

■ ». 
'Chaeltoa. 
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184Q.       tent  jurisdietion  hu  mi  they  nbfifulA  not  ^  pvpdiiee4f 

Thb  Matokof  '''^^  ™^  ^^^^  ^^^^  ^^  '^^>  ^>  ^^  ^*  oorpomtiflii  vonU 
livpifow      not  consent  to  a  production  which  the  Vioe-ChanoeDor 

QuAMhTOM.    would  not  order.  And  whj  did  the  detondmat  not  milq^ciii 

the  Master's  clerk  to  produce  the  hooka?  and  if  theMaatcrt 

clerk  had  produced  the  hooks  on  a  suhpoena  ducea  teGom, 

no  seeondary  evidance  would  haTP  been  neoosaivy. 

Whaieley. — ^These  books  never  were  in  the  pcwmcasion  of 
the  plaintiffs ;  and  it  might  be,  that  ^j  wonlfi  not  ftm- 
sent  to  the  prayer  of  the  petition  without  th9  defisDdaot'f 
undertaking  to  pay  the  costs  of  bringing  them  down.  B 
a  subpoena  had  been  served  on  the  Maater^a  derig  the 
Judge  at  the  trial  would  have  decided  whether  the  boob 
ought  to  have  been  produced  or  not.  It  ia  depr  Aqb  the 
dismiffiial  of  the  petition  with  costs,  tiiat  die  WotfCtxut 
ceUor  thought  that  the  plaintiffs  were  not  to  blame. 

QuBNEY,  B. — In  this  case  the  defisndairt  has  done  sB 
that  he  pan  to  obtain  the  books.  I  do  not  think  it  is  &r 
a  plaintiff  to  go  into  the  Court  of  Chanoery  to  oppoee  te 
production  of  books,  and  then  oeme  to  the  Aaaiiea  aod 
oppose  the  reception  of  seeondary  evidence  hecanae  tte 
books  are  not  produced.  I  shall  reoeive  aeeond^ry  eft 
dence. 

Mr.  Sankey  was  recalled  to  prove  the  contenta  of  the  fe- 
solutions.   He  stated  that  there  was  no  stamp  on  tiie  heoL 

LudloWy  Seijt.,  objected  that  the  bo^  dionld  ha¥e  faeea 
stamped. 

GuRNEY,  B. — I  will  receive  the  evidence,  aubject  to  the 
objection  as  to  the  stamp. 


It  appearing  afterwards  that  Mr.  Sankey  had  never 
the  original  book,  it  was  proved  by  Mr.  Downea,  tk 
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pteient  town  deirk  of  Ludlow,  that  tbe  reocdnltioii  was  in        i^^^ 
the  following  term^  (he  asking  for  a  printed  copy  of  the    J — ^ — ^ 
Wbj  in  the  book,  whioh  was  given  to  him  by  Taffimrd,      i^vplov 
Serjt,  instead  of  hjb  stating  the  contents  of  the  resolutions     caiRiuTOH. 
from  memory).    The  resolution  was  as  follows : — 

"  »8th  October,  ISas. 

''  Resolyed--That  ^£500  be  paid  to  ISx.  Charlton  to 
•iter  the  Charlton  Arms  Inn  according  to  the  plan  pro^ 
4iloed  by  Mr.Atkins,  if  he  will  give  his  consent  to  the 
alteration. 

''  Mr.  Charlton  then  addressed  the  meeting,  and  stated 
tbat  he  had  no  objection  to  the  Charlton  Arms  Inn  being 
iJtared  aocoacding  to  the  plan  produced,  and  on  rec^ving 
ifiSO  to  alter  tiie  present  road  to  the  stables  if  Mr«  Stead 
tiMight  that  anch  amn  would  be  neoaasary  to  make  aeon* 
venieiit  approa^  to  the  atables. 

''  The  thanks  of  the  meeting  were  then  given  to  Mr^ 
Charlton  for  the  readiness  he  has  shewn  to  accommodate 
the  public.'^ 

It  was  proved  that  the  defendant  had  made  the  alter- 
•l&ona  at  the  Chariton  Arms  and  at  the  road,  which  were 
Ibiriied  early  in  the  year  1836^  the  e]^[»ense  beu^  abov« 
JSSOO. 

With  reqpect  to  Ae  payment  of  76^  13^.  ^,  for  th^ 
ialf^year's  rent,  p^id  on  the  Slst  of  Manch,  1836,  Mr^ 
Monis  was  ealled.  He  said^  '^  I  was  secretary  to  the  late 
c(Qjrporation  as  charily  trustees ;  I  was  appointed  on  thi^ 
S7tki  January,  1836 ;  the  old  oorponrtion  'Oontinued  to  act 
as  charity  trustees  till  October,  1836  (a).  In  March,.  1836^ 
Mr.  Charlton  paid  me  rent,  and  I  gave  him  a  receipt.  The 
new  tsaxfc^atixm  had  come  into  office  on  the  '26th  of 
December,  1836,  but  those  who  had  been  the  old  oorpor^ 
ation  continued  to  act  as  charity  trustees  till  the  October 
^Bowmg ;  tihe  Foldgate  Fiurm  is  a  charity  estate/' 

ttf)  Under  sect.  71  of  the  Municipil  Cknponition  act,  IS  &  6  Will.  A, 
a7C     .     .       .   .  , 
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2g40^  ImdUno,  Serjt. — He  receipt  of  the  charity  tnutMs  hub 

^    V  "^  evidence  against  the  new  corporation.     Ibejr  were  not 

Ludlow  then  the  old  corporationj  as  that  was  defkmct.    Thqr  tR 

Chautoh.  ^^  ^^  ^^^  corporation^  but  quite  a  diatinet  bodf • 


7b{^bttr£f,  Serjt. — ^The  present  plaintiffs  are  now  the  le- 
presentatives  of  the  old  corporation,  and  in  that  ^li«F«HiPr 
only  can  they  sue  here  at  all.  The  old  carporation  wen 
to  continue  trustees  of  the  charities  after  they  ceased  tobe 
the  corporation. 

GirBNBT,  B. — ^This  was  a  lease  granted  by  tlie  old  onw 
poration.  It  was  a  grant  of  charity  land.  It  is  rathcrs 
nice  point;  but,  as  the  l^;islature  continned  the  old  eor- 
poration  as  charity  trustees,  I  think  that  dniing  the  ikm 
that  they  were  so  continued  trustees,  th^  had  a  rif^  ts 
receiye  the  rents  of  the  charity  estates. 

Ludlow^  Seijt.,  addressed  the  jury  for  the  plaintiffs. 

OuBNEY,  B.  (to  the  jury). — ^The  only  qnestion  I  csa 
leave  to  you  is,  whether  there  was  a  contract  between  tlis 
old  corporation  and  Mr.  Charlton,  which  he  has  peifiniiifld 
on  his  part.  You  will  therefore  say  whether  the  coipor- 
ation  agreed  to  pay  the  defendant  £600  to  alter  the  Chazl- 
ton  Arms,  and  whether  he  has  done  so.  The  third  plea  ii 
not  proved.  The  defence,  therefore,  rests  on  the  set-cff 
as  to  all  but  the  76/.  IZs.  &£/.,  and  the  question  is,  whether, 
if  Mr.  Charlton  had  brought  an  action,  he  could  hats 
recovered. 

The  foreman  of  the  jury — ''  We  find  that  the  agreement 
iras  made,  and  that  Mr.  Charlton  performed  it.'' 

OuBNEY,  B.y  directed  a  verdict  to  be  entered  fior  the 
j^laintiffs  for  J6300,  being  the  balance  of  the  rent  after 
deducting  the  75/.  13«.  hd.  paid  to  Mr.  Morris;  his  Loacd- 
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thip  giving  Talfowd,  Seijt.^  leave  to  move  to  enter  a  ver-  1840. 

diet  for  the  defendant^  if  the  Court  of  Exch^uer  should  theUator  of 

be  of  opinion  that  the  resolutions  contained  in  the  corpor-  Ludlow 

ation  book  did  not  require  a  stamp.  Chakltoit.  < 

Ludhw,  Serjt.,  and  fFhateley,  for  the  plaintiffs. 

Ta^ourd,  Seijt.,  R.  V.  Richards,  and  F.  V.  Lee,  for  the 
defendant. 

[Attorniei — Dowmm  and  HiU.^ 


In  the  ensuing  Term^  Taybfurd,  Serjt.^  applied  to  ther 
Court  of  Exchequer^  in  pursuance  of  the  leave  given^  for 
a  rule  to  shew  cause  why  the  verdict  should  not  be  entered 
for  the  defendantj  or  why  there  should  not  be  a  new  trial 
on  payment  of  costs,  to  ^ve  the  defendant  an  opportunity 
of  getting  the  resolution  stamped.  The  Court  granted  a 
mle  to  shew  cause,  which  after  argument  was  discharged, 
ilf^n  the  ground  that  the  resolution  of  the  corporation 
WMB  not  valid,  it  not  being  under  the  corporate  seal — ^the 
Court  gave  no  opinion  on  the  question  of  the  stamp. 
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CASES  ON  THE 


iMo: 


On  tn  ■pplicm- 
tion  for  a  new 
trial,  one  of  the 
witnetiet  made 
an  affidavit. 
The  tame  wit- 
ncM  waa  called 
on  the  second 
trlaL    It  wai 
proposed  to 
cross-examine 
the  witness 
from  an  office- 
copy  of  her  affi- 
davit, which 
was  ordered  by 
a  Judge's  order 
Hn  the  usual 
wrm)  to  be  ad- 
mitted as  a  true 
copy : — Heldf 
that  this  might 
be  done,  and 
that  it  was  not 
necessary  to 
have  the  origi* 
nal  affidavit  to 
cross-examine 
upon. 


Bavikb  v.  Davibs. 

1  HIS  was  a  new  trial  of  the  caae  reported,  ante^  p.  87. 

One  of  the  witnesses  for  the  defendant  was  his 
Eliza,  who  waa  eiamiiiedon  the  former  trials  and  also  lude 
an  affidavit  for  the  defendant^  in  shewing  cause  against  tlie 
rule  for  anew  trial  in  the  Court  of  Exchequer. 

Talfourd,  Serjt,,  for  the  plaintiff,  put  an  office  cojgj  d 
the  affidavit  made  by  the  witness  in  the  Exchequer  into 
her  hand,  and  proposed  to  cross-examine  her  upon  it. 

R,  V.  Richards,  for  the  defendant. — ^To  entitle  the 
other  party  to  cross-examine  upon  an  affidavit^  the  crigiittl 
affidavit  must  be  put  into  the  hand  of  the  witness* 

Tajfourd,  Serjt.,  put  in  the  following  order  to  admits 
made  by  the  Lord  Chief  Justice  Ihulal : — 

^*  Damei  v.  D&ries. 

''  Upon  hearing  the  attomies  or  agents  on  both  ttdei, 
and  by  consent,  I  do  order  that  the  defendant  at  tlie  tfU 
of  this  cause  hereby  make  the  admissions  specified  ia  Hi 
notice,  served  by  the  plaintiff's  attorney  or  agent  npon  ttf 
defendant's  attorney  or  agent,  dated  the  7th  of  March,  1840L 

"Dated  the  12th  of  March,  1840.       N.  C.  Tindal.'' 


To  this  order  was  annexed  a  notice  to  admit,  which 
dated  the  7th  of  March,  and  was  in  the  following  form :— 
"  Take  notice,  that  the  plaintiff  in  this  cause  proposes  to 
adduce  in  evidence  the  following  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the 
defendant,  his  attorney  or  agent,  at  my  office,  &c.,  on  &C., 
and  that  the  defendant  will  be  required  to  admit  that  such 
of  the  said  documents  as  are  specified  to  be  originals,  were 
respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been ;  that  such  as  are  specified  u 
copies,  are  true  copies,  and  such  documents  as  are  stated 
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to  haye  be^ii  flerr6d|  sent^  ot  d^irered>  "Wett  m  mstved, 
sent^  or  delivered  respectively,  saving  all  just  exceptions 
to  the  admissibility  ot  all  sucli  documents  as  evidence  in 
this  cause/'    Dated  &c. 


1840. 


DetertptioH  of  Document** 


Affidavit  of  Eliaabeth  Hovrells,  sworn 
in  this  cause,  and  filed  in   the 
r    C«>«rt  of  Etdwqtier  of  PleO^ 

Affidavit  of  Eliaa  Davies,  sworn  in 
this  cause,  and  filed  in  same  Court 


DiUe, 


1839. 
14tb  Novi 

15th  Nov. 

S__ u. 


Original  or  Duplieate  served, 
ient,  or  delivered,  when, 
how,  and  to  whom. 


T  ft  I   I 


-ex. 


office  ^f. 


Office  copy. 


I     t  i     III — ."»*-"    ' 


ll.  V.  JRichards. — ^This  is  only  an  order  to  Idmit  the 
copy,  ''  saving  all  just  exceptions  to  th^  admissibility  ot  all 
documents  as  evidence  in  this  cause.''  Those  are  the  very 
words  of  the  notice  to  admit. 

Ta^ourd,  Serjt.,  for  the  plaintiff. — ^But  the  notice  also 
states  that  the  defendant  will  be  required  to  admit  ''that 
such  as  are  specified  as  copies  are  true  copies."  In  the 
case  of  HighjUld  v.  Peake  {a),  on  the  trial  of  an  issue  out 
ot  Chancery^  an  examined  copy  of  the  deposition  of  one 
of  the  witnesses  was  allowed  to  be  read  for  the  purpose  of 
contradicting  tlie  evidence  of  the  same  witness  on  the  triial 
of  the  issue ;  and  if  an  examined  copy  of  the  deposition 
was  receivable  in  that  case^  I  submit  that  an  office-copy 
admitted  to  be  a  true  copy  under  the  Judge's  order  would 
be  receivable  here. 

GuRNEY^  B. — ^I  think  that  I  ought  to  allow  the  cross- 
examination  ttom  the  officewcopy. 

Tdlfourdy  Seijt.^  cross-examined  frotn  the  office-copy 
of  tiie  witness's  affidavit. 

Ye^rdict  itk  the  defendaM. 


(ii)  M.  &  M.  108. 
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1840. 


Davibs 

V. 

Davies. 


Taffourd,  Seijtv  Carrington,  and  Tlkonuu,  far  the  plaintiir. 
R.  V.  Richards  and  fVhateley,  for  the  defendant 

[Attomie»— B.  WidlingUm,  and  Siamley  4r  Hmhc] 


DoE^  on  the  Demise  of  Hadsn  and  Another^  v.  Bumnir. 
in^ectment   iliJECTMENT  to  TecoTer  a  cottage  ntaate  at  Dan- 

by  pmrith  offl-         •    _. 
cen  to  recover  A  nington. 

cottage,  entries 

d^e^l^a^dM!  ^*  ^^  opened  by  R.  V.  Richards,  for  the  plaintifis,  timt 
man*  of  charges  the  cottago  in  question  was  a  parish-houaej  which  hid 

for  the  building  __  _^  .^i  •«j»-v^.  i 

of  the  cottage,  belonged  for  many  years  to  the  parish  of  Donnington,  and 
rtSi^JThlvr  ^^  ^®®^  repaired  by  them;  and  that  the  parish  officen 
beenpdd  by      j^^  p^^  ^l  paupcr  family,  named  Burchall.  into  the  oot> 

the  lord  of  the  *^  ^      ^  .  . 

manor,  are  not   tage ;  and  that  Mr.  Bishton^  who  claimed  to  be  lord  of  Ae 

ev^ence  on^he  ii^t^or,  had  prevailed  on  them  to  go  to  another  cottage^ 

put^jhe  de-   ^ J  j^e  jjad  put  the  present  defendant  into  this  cottap. 

If  A.  be  put    Upon  this  state  of  facts  he  submitted^  that  Mr.  BishloBy 

into  possession  •         •  -i  ^    •     i        « 

ofa  cottage  by  commg  in  Under  a  person  put  m  by  the  pariah  oflScai^ 
J^'uie^orTof  could  not  disputc  the  title  of  the  parish  oflScers^  and  tint 
the  manor  pre-  ^j^g  defendant  comiug  in  under  Mr.  Bishton  could  not  «t 

vail  on  A.  to  , 

give  up  the  pos-  up  any  defence  which  Mr.  Bishton  could  not  set  up.  He 
cottege  to  him,  citcd  the  cascs  of  Doty  on  the  demise  of  Sullen  y.  JUiUt  {§), 
^tm^orlu!  ^^  ^^>  ^^  *®  demise  of  Kniffkt  v.  Lady  Smythe  (ft). 

B.  into  pos- 
session, and 

the  parish  officers  bring  an  ejectment  against  B.,  B.  cannot  set  up  a  title  in  the  lord  of  lis 
manor,  as  under  these  circumstances  neither  the  lord  of  the  manor  nor  B.  cmn  let  vp  any  ddt 
which  A.  could  not  set  up;  and  if  the  cottage  really  belonged  to  the  lord  of  the  manor,  he  bmi 
bring  an  ejectment  for  it. 


(a)  2  Adol.  &  £L  17.  In  that  caw, 
premisea,  being  in  possession  of  a 
tenant  under  a  lease,  a  party  claim- 
ing them  by  an  alleged  title  adverse 
to  that  of  the  lessor,  and  prior  to 
the  lease,  demanded  them  of  the 
lessee,  and  obtained  possession  by 
payinghim£20.  The  lessor  brought 


ejectment  against  ike  penon  so  m 
possession,  the  term  having  ben 
forfeited,  and  it  was  held  that  the 
defendant  could  not  set  up  bb  ad- 
verse title  against  the  landlord, 

{h)  4  M.  &  S.  347.  In  thai  e«e 
the  person  in  possession  had  oobm 
in  under  an  agreement  with  At 
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It  was  proved  that  the  parish  officers  had  put  paupers  1940; 
into  the  cottage^  and  removed  them  from  it^  and  had 
done  repairs ;  and  that  in  the  year  1825  BurchaU  and  his 
fiunily  were  put  in  by  the  overseers.  It  was  also  proved 
by  the  widow  of  BurchaU^  that  she  gave  up  the  cottage  to 
Mr.  Bishton,  who  put  her  into  a  cottage  he  had  recently 
Iniilt. 

It  was  opened  by  Tayburd,  Serjt.^  for  the  defendant^ 
that  BurchaU  and  his  family  were  put  in  by  the  parish 
oflScers,  and  Mr.  Bishton^  as  lord  of  the  manor^  jointly^  and 
that  the  cottage  was  originally  built  by  Mr.  Bishton. 

On  the  part  of  the  defendant^  Mr.  Nicholson  was  called. 
He  stated  that  his  grandfather  (now  deceased)  had  been  a 
builder^  and  he  produced  his  grandfather's  books. 

Talfowrd,  Serjt.,  proposed  to  put  in  an  entry  in  the 
deceased-  Mr.  Nicholson's  books^  to  shew  that  he  had 
built  this  cottage^  and  that  Mr.  Bishton  had  paid  him  for 
so  doing.  He  cited  the  case  of  Rex  v.  Inhabitants  of  Hen- 
don,  in  which  Lord  Denman  allowed  the  books  of  a  deceased 
person  who  repaired  a  bridge^  to  be  given  in  evidence,  to 
shew  that  the  parish  had  paid  him  for  so  doing. 

R.  Y.  Richards. — ^The  principle  on  which  entries  of  this 
kind  are  admitted  is,  that  by  making  the  entry  the  person 
charges  himself  to  some  other  person;  and  the  courts  be- 
gan by  admitting  the  entries  of  deceased  stewards  and 
receivers  who,  by  their  entries,  charged  themselves  to  their 
employers.    In  later  cases  the  courts  have,  under  particu- 

lessor  of  the  plaintiff,  and  had  paid  said,  '*  the  tenant  should  have  given 
rent  to  him,  and  afterwards  dis-  up  the  possession  to  Knight,  and 
claimed;  it  was  held,  that  a  third  the  defendant,  if  she  has  title, 
person  could  not  defend  as  land-  might  have  maintained  her  eject- 
lord,  and  dispute  the  lessor  of  the  ment," 
plaintiff's  title;  and  Bayley^  J., 

VOL.  IX.  8  N.  P. 
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1840.  lar  circumstances,  gone  further.  In  the  case  of  f^pAoiT. 
Ridgway  {a),  on  a  question  as  to  the  day  on  whidi  i 
child  was  bom,  the  books  of  a  deoeaaed  acooacheor,  wA 
the  entry  marked  ''paid,''  were  received  as  endenee  d 
the  time  of  the  birth;  and  in  the  case  of  Doe,  oooitiied^ 
mise  of  Paiteshatt  v.  Tkirfird  {b),  and  Poole  y.  Diea»(c), » 
tries  of  deceased  clerks  of  business  done  in  attaoW 
offices  (in  the  one  case  the  service  of  a  notice  to  qni^  nl 
in  the  other  the  making  of  a  tender)  were  zeoeived  in  en- 
denee. But  this  is  a  mere  entry  of  a  tradeaman  in  his  on 
book  that  he  has  receiyed  this  money;  and  if  tiusolqr 
were  evidence,  the  books  of  every  tradeaman  woold  k 
evidence  for  and  against  third  persons  as  soon  as  he  iv 
dead(£f).  In  the  case  of  Doe,  on  the  demise  of  GsBf^T. 
Vowles  {e),  it  was  held,  that  a  deceased  tradesman's  bill  Ir 
repairs,  with  his  receipt  thereon,  was  not  evidence  of  tte 
work  having  been  done  for  the  person  charged,  thon^ 
the  paper  was  found  among  the  other  papers  of  the  poaa 
charged ;  and  Mr.  Justice  LUtledale  said,  '^  The  csaei  baie 
gone  quite  far  enough.  There  would  be  no  limit  if  sadift 
paper  as  this  were  admitted." 


GuRNEY,  B. — I  have  great  doubt  about  this  bdng  sii* 
dence.     I  think  I  ought  not  to  receive  it. 

The  evidence  was  rejected. 

Evidence  was  given  with  a  view  of  shewing  that  Burchill 
and  his  family  were  put  into  the  cottage  by  Mr.  BisUm 
and  the  parish  officers  jointly,  but  upon  this  part  of  tbe 
case  the  evidence  was  contradictory. 

(a)  10  East,  109.  in  the  books  of  decreased  rectonaii 

(b)  3B,8e  Ad.  890.  vicars,  as  evidence  for  their  snccn- 

(c)  Ante,  Vol.  7,  p.  79;  and  son,  see  Phill.  on  Evid.  ch.  7,  i^  7. 
1  Scott,  600.  (e)  1  M.  &  Rob.  261. 

{d)  As  to  the  reception  of  entries 
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OuBNSY^  B.^  (in  summing  up). — ^The  plaintiffs,  who  are  1940. 
parish  officers,  seek  to  recover  in  this  case,  because,  as 
they  say,  they  have  from  time  to  time  put  paupers  to 
reside  in  this  cottage,  and  put  in  some  persons  of  the  name 
of  Burchall,  who  continued  to  reside  there  till  Mr.  Bishton 
induced  them  to  leave,  and  give  up  the  cottage  to  him.  If 
Oime  persons  were  put  into  the  cottage  by  the  parish 
officers,  they  could  give  no  better  title  than  they  themselves 
had,  and  Mr.  Bishton  could  set  up  no  defence  which  they 
oonld  not;  and  if  the  defendant  was  let  into  possession 
iqr  Mr.  Bishton,  the  defendant  can  set  up  no  title  which 
Mr.  Bishton  could  not.  The  case  for  the  defendant  is, 
tbtt  Mr.  Bishton  being  in  possession  of  the  cottage,  he  and 
Che  parish  officers  jointly  put  in  the  Burchalls.  Upon  that 
put  of  the  case  the  evidence  is  contradictory.  If  Mr. 
Bishton  and  the  parish  officers  did  jointly  put  the  Burchall 
fimily  into  the  house,  Mr.  Bishton  and  those  who  claim 
mider  him  wiU  be  entitled  to  contest  the  right  of  the 
parish ;  but  if  the  parish  officers  alone  put  in  the  Burchall 
flmuly,  (and  it  is  conceded  that  the  parish  officers  re- 
paired), and  Mr.  Bishton  did  not  as  a  matter  of  right 
concur  in  the  putting  of  them  in,  he  cannot  in  this 
gectment  contest  the  title  of  the  parish.  However,  it  is 
still  open  to  him  to  bring  his  ejectment  against  the  parish 
officers  and  recover  the  cottage,  if  he  has  really  a  better 
title  than  they  have. 

Verdict  for  the  plaintiff's. 

B.  V.  Bichards,  Whateley,  and  Broume,  for  the  plaintiffs. 

Tayburd,   Seijt.,  and   fF.  J.   Alexander,  for  the  de- 
fendant. 

[Attornies — Corser  and  Glover.'} 
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CASES  ON  THE 


( Croum  Side.) 

BEFORE  MB.  JU8TIC£  PATTE80K. 


Reoina  V.  Thomas  Jones. 

•  Whether,  on  a  O  HOOTING. — ^The  indictment  charged  the  prisoner wtt 

rswttgthh  leaving,  on  the  17th  of  December,  1839,  shot  at  Bobat 

intent  to  mur-  Chambrc  Vaughsn,  Esq.,  with  a  certain  air-^on,  ''chngd 

tiai  that  the  and  loaded  with  air  and  a  leaden  ball,''  with  intent  Is 

satisfied  that  murder    him.    The    indictment    also    contained   oomto 

iIteV?n*aiV*  charging  intents  to  disable,  to  disfigure,  and  to  do  gatpim 

mind  of  the  bodilv  harm. 

pnsoner  at  the  "  , 

time  of  the  On  the  part  of  the  prosecution,  Mr.  Vaughan  was  calkd: 

thermit  is  suffi-'  be  Said — ''  I  reside  at  Burlton  Hall,  in  this  county;  Ihi 
wouid^aVe  ^  gamekeeper  named  Capp ;  I,  on  the  night  of  the  17ihof 
been  a  case  of    December,  in  consequence  of  information,  went  to  a  cowf 

murder  if  death  ,  •  i     i  •    <■         -r 

had  ensued—  ou  my  cstatc ;  it  was  about  ten  o  clock  at  night ;  I  eon- 

i?  bTnecewaly^  ccalcd  myself  in  some  fern  in  the  cover,  and  heard  an  lir- 

^h^Sdbi"'^  gun  discharged  twice;  there  are  pheasants  in  the  cover;  1 

tisfiedof  the  sent  Capp  to  the  outside  of  the  cover,  and  heard  a  noue 

cumstance^that  of  some  ouc  comiug  through  the  underwood;  I  lodud 


out,  it  was  a  bright  clear  moonlight  night,  and  I  sav  a 


it  would  have 
been  a  case  of 

murder  if  death  man  comiug  through  the  underwood  at  a  distance  of  aboat 

had  ensued,  -i     /.  i  •  -i  <•  •  « 

would  of  itself  100  yards  from  me;  he  got  into  a  path  out  of  my  agU; 
ground*from  I  l^ft  my  placc  of  hiding,  and  got  into  the  paih,  and  k 
which  the  jury   ^^  about  twelve  vards  firom  me ;  he  stopped,  and  I  id- 

nught  infer  the  *'  ^  *^*       ' 

intent,  ai  every  vauccd  towards  him ;  I  lookcd  at  him  carefully,  and  got 
taken  to  intend  within  a  distance  of  from  four  to  six  yards  from  him;  be 
wnseque^^eT  of  ^^  *  ^^^  vclvcteen  jacket  and  breeches,  and  l^ngSi 
his  own  acts-      or  ffaitcrs ;  I  saw  his  face ;  I  do  not  swear  the  prisoner  ii 

A.  was  night-         ®  i     i    -i.         i  .  i  -r 

poaching  in  a     the  man,  but  I  firmly  beheve  him  to  be  so ;  I  commanded 

wood  belonging 

to  B.,    and  B. 

came  up  to  A.,  and  presented  a  pistol  at  him»  saying,  "  Damn  you,  surrender;*'  A.  said,  "K««i 

don't  you,"  and  raised  an  air-gun,  and  discharged  it,  and  wounded  B.     Sembie,  that  if  B.  bsA 

died,  it  would  not  have  been  a  case  of  murder. 
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liim  to  surrender ;  my  expression  was^ '  Damn  your  bloody  ig4Q^ 
surrender^  Sir  I '  I  presented  my  pistol  at  him ;  he  saidj 
^Now^  don't  you;'  and  he  raised  his  air-gun^  and  dis- 
ohai^ed  it ;  the  ball  struck  my  left  shoulder ;  I  staggered^ 
and  my  right  arm  dropped ;  I  raised  my  pistol  again^  and 
fired  at  him ;  the  path  is  a  private  path  for  me  and  my 
Iseepers;  the  nearest  public  path  is  nearly^  but  not  quite^ 
a  quarter  of  a  mile  off;  I  was  attended  by  Mr.  Gwynne^ 
the  surgeon ;  I  did  not  come  down  stairs  till  the  4th  of 
January;  I  had  not  known  the  prisoner  before;  I  saw 
liim  on  the  4th  of  January;  he  was  brought  into  my 
dining-room;  he  had  then  a  rough  blue  coat  on;  he 
apoke,  and  his  voice  corresponded  as  well  as  his  person 
with  that  of  the  man  I  saw  in  the  wood/' 

In  his  cross-examination^  Mr.  Yaughan^  said — "  The 
cover  is  about  ten  acres ;  I  said^  '  Damn  your  bloody  Sir^ 
anrrender/  in  a  loud  and  angry  tone^  I  believe ;  the  place 
is  a  quarter  of  a  mile  from  any  house ;  I  wore  a  shooting 
jacket. 

Other  evidence  was  also  given  to  shew  the  identity  of 
the  prisoner. 

J.  G.  PhiUimore,  for  the  prisoner^  submitted^  with  respect 
to  the  first  count  of  the  indictment,  which  charged  an  in- 
tent to  murder,  that,  to  support  a  count  charging  an  intent 
to  murder,  the  jury  must  be  satisfied  that  a  positive  inten- 
tion to  murder  existed  in  the  mind  of  the  prisoner  at  the 
tjune  of  the  commission  of  the  offence ;  and  that  it  was 
not  enough  that  the  offence  would  have  been  murder  if 
death  had  ensued. 

Patteson,  J.,  (in  summing  up). — ^It  is  a  very  important 
question,  whether,  on  a  coimt  charging  an  intent  to 
murder,  it  is  essential  that  the  jury  should  be  satisfied 
that  that  intent  existed  in  the  mind  of  the  prisoner  at  the 
time  of  the  offence,  or  whether  it  is  sufficient  that  it 
would  have  been  a  case  of  murder  if  death  had  ensued ; 


260 


1840. 


CASES  ON  THE 

however,  if  it  be  necessary  that  the  juiy  should  be  sitiibl 
of  the  intent,  I  have  no  doubt  that  the  circnmstanoey  tiul 
it  would  haye  been  a  case  of  murder  if  death  had  enraed, 
would  be  of  itself  a  good  ground  firom  which  the  jvj 
might  infer  the  intent,  as  every  one  xnnat  be  tskents 
intend  the  necessary  consequences  of  his  own  acts.  In  the 
present  case,  I  think  you  may  dismiss  the  first  count  fim 
your  consideration,  as  it  would  be  very  difficult  to  nj, 
that  if  Mr.  Vaughan  had  died^  this  would  have  been  t 
case  of  murder  (a).  (On  the  other  coonts^  his  LordiUp 
left  the  case  to  the  jury,  as  a  mere  question  of  identity). 


Verdict — ^Not  goiltv. 


F,  V.  LeCy  for  the  prosecution. 


J.  G.  PhilUmore,  for  the  prisoner. 


lAtbofmn— Harper  j*  Jones,  and  Awitrieff,"] 


(a)  In  the  case  of  Reg,  v.  Crute, 
ante,  Vol.  8,  p.  541,  which  was  an 
indictment  against  hushand  and 
wife,  on  the  stat.  1  Vict  c.  85,  s.  2, 
for  inflicting  an  injury  dangerous 
to  life,  with  intent  to  murder,  Mr. 
Justice  Patteton  said,  "  Before 
you  can  find  the  prisoner,  Thomas 
Cruse,  guilty  of  this  felony,  you 
must  he  satisfied  that  when  he 
inflicted  this  xiolence  on  the  child 
he  had  in  his  mind  a  positive  in- 
tention of  murdering  that  child. 
Even  if  he  did  it  under  circum- 
stances which  would  have  amount- 
ed to  murder  if  death  had  ensued, 
that  will  not  he  suflicient  unless  he 
actually  intended  to  commit  mur- 
der." So  in  the  case  of  Beg.  v.  HiU, 
ante,  Vol.  8,  p.  274,  which  was  a 
case  of  uttering  a  forged  hill  of  ex- 
change. Baron  AUlerson  said,  *'  A 
man  must  he  taken  to  intend  the 
consequences  of  his  own  acts,  and 
must  intend  to  defraud  if  he  pays 


another  a  false  note  inateid  rfs 
real  one ;"  and  the  fifteen  Ji^ga 
held  that  the  direction  of  the  kn- 
ed  Baron  was  right.  In  dw  cm 
of  Reg.  ▼.  Beeardf  ante,  VoL8|f 
143,  which  was  a  case  of  nttaqg 
a  foiged  acceptance  on  a  bill  «f  ti* 
change,  Mr.  Justice  Coieriige  «1 
«  As  to  the  intent,  I  mot  tsU  JN| 
that  evexy  man  is  taken  to  intai 
the  natural  consequences  of  )m 
own  act;"  and  in  the  case  of  A|l 
V.  Cooke,  ante,  VoL  8,  p.  683,  vUck 
was  also  a  case  of  uttering  a  Ibigri 
acceptance,  Mr.  Justice  PtiUmm 
said,  ^  If  the  prisoner,  atthetiai 
he  uttered  this  bill,  knew  thstlk 
acceptance  was  ibrged,  and  msnt 
the  hill  to  be  taken  aa  a  bill  vtt 
a  genuine  acceptance  upon  it,  As 
inevitable  conclusion  is,  that  be  iih 
tended  to  defraud.  That  was  the 
opinion  of  the  Judges  in  a  late  csii 
[the  cBMtoiReg,  ▼.  Hill], 
for  their  consideration." 
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HEREFORD  ASSIZES. 


(Ciml  Side.) 


BEFORE  MR.  JUSTICE  PATTE80N. 


Delamotte  V,  Lane. 
Assumpsit  by  the  plaintiflF,  who  was  a  schoolmistress,  !«  »«  «ct>on 

for  a  quarter's 

to  recover  a  quarter's  salary  for  taking  away  the  defend-  salary,  for  uk- 
ant's  children  without  giving  a  quarter's  notice. — Plea,  ihfid  from'a 
non  assumpsit.  "^^"^^  7i^*>*»"* 

*  a  quarters  no- 

The  plaintiff,  in  order  to  prove  that  the  terms  of  the  tice,  evidence 
school  were  known  to  the  defendant,  gave  evidence  that  a  the  part  of  the 
prospectus  had  been  given  to  him  when  he  called  to  inquire  pJ-olJJ^^us*^^^ 
the  terms  of  the  school :  and  that  it  was  usual  to  send  a  ?*^/n  }^  ^^\ 

defendant  when 

prospectus  of  the  terms  of  the  school  with  each  child  who  he  came  to  in- 
went  home  for  the  holidays.     On  the  part  of  the  defend-  2f  ,|fe  schoo™ 
ant,  a  witness  was  called,  by  whose  evidence  it  was  pro-  u"uai*to\end*a 
posed  to  prove  that  she  had  taken  away  her  children  with-  prospectus  of 

,  .  "^  the  terms  of 

out  notice,   and  without  being  called  upon  to  pay  the  the  school  with 

_.    _,        <  each  child 

quarter's  salary.  ^ho  ^ent  home 

for  the  holi- 
days ;  and  it 

Talfoterd,  Seijt.— I  submit  that  this  is  not  evidence.         o"S^^{ 

the  defendant, 
to  call  a  wit- 

Ludhw,  Seijt. — I  put  it,  that  it  is  evidence  to  shew  that  ness  to  prove 
the  plaintiff  did  not  contract  generally  in  the  way  in  which  taicen  her^ 
.he  -ays  she  did.  j"' J»  u^» 

school  without 

Patteson,  J. — ^I  think  the  evidence  is  not  admissible ;  without  being 

called  on  for 
the  quarter's 
•alary : — Held^  that  this  evidence  was  not  admissible ;  but  that  the  witness  might  be  astked,  whe- 
ther she  had  ever  received  any  prospectus  when  her  children  caine  home  for  the  holidays. 
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1840.  ^^^  7^^  ^^^^7  ^^^^  ^^^  ^^^  witness  never  leoeiTed  anj 
prospectus;  because  that  goes  to  shew  that  the  imal 
course  was  not  such  as  is  set  up  on  the  part  of  tlie 
plaintiff. 

The  witness  then  stated  that  she  had  never  reoeifel 
any  prospectus. 

Verdict  for  the  plaintifil 


Talfaurd,  Seijt.,  R.  V.  Richards,  and  fV.  H.  Cooke,  fir 

the  plaintiff. 

Ludlow,  Serjt.^  and  Greaves,  for  the  defendant. 

[Attornies — Sill  and  Govgk.^ 


Wheeler  v.  Whitino. 
A.  telling  a  po-  iVsSAULT  and  false  imprisonment. — ^Pleas^  Ist.  to  the 

liccman  to  take        iiji..  a^        -tA        r%    3  ^  «« 

charge  of  B.,  is  wholc  declaration^  not  gmlty ;  2nd^  as  to  the  assault  and 
teUing"thcpo^  battery^  that  the  defendant  was  possessed  of  a  hous^ nd 
liceman  to  take  that  the  plaintiff  made  a  disturbance  there,  and  refused  to 

B.  into  custody, 

and  is  sufficient  depart  whcu  requested  so  to  do^  wherefore  the  defendant 

acUon^r  false    ^^  hands  ou  him  and  put  him  out;  Srd,  as  to  the  amnlt 

by  sI'^nli^A.  ^^  battery  and  part  of  the  imprisonment,  that  the  de- 

SembUt  that    fendaut  was  possessed  of  a  houae^  and  that  the  plaintiir 

in  an  action  ,,..,.  . 

for  false  impri-  was  and  Continued  m  it  maKing  a  great  noise  and  diataib- 

thauhe^defend^  ance^  and  rcfuscd  to  depart  when  requested  so  to  do,  "and 

swwed'of^a*'  ^^  ^^^^  ^  great  heat  and  fury,  ready  and  desirous  to 

house,  and  that  make  an  afiray,  and  cause  and  commit  a  breach  of  the 

the  Dl&intiff  was 

there  making  a  peacc  there,  whcrcupon  the  defendant,  in  order  to  pnsveat 
SicelwdrcfLd  such  affray  and  preserve  the  peace,  and  restore  good  order 
^°  ^^^P*'^^***!!    ^^^  tranquillity  in  his  said  house,  gave  charge  of  the  plain- 

reouestecii  anci  ^ 

was  in  great  tiff  to  William  Evaus,  then  being  a  poUceman  and  poUoe 
ready  and  de-     coustablc  of  thc  towu  of  M oumouth,  and  thcn  requested 

sirous  to  make 

an  afiVay,  and 

cause  a  breach  of  thc  peace,  whereupon  thc  defendant  gave  the  plaintiff  into  custody,  U  bad. 


Whiting. 
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the  said  W.  E.  to  take  the  said  plaintiff  into  his  custody^        iq^q^ 
to  be  dealt  with  according  to  law;  and  the  said  W.  E.  then      ^""^v — ' 
being  such  policeman  and  police  officer  as  aforesaid^  then  v, 

having  view  of  such  conduct  and  behaviour^  and  heat  and 
fary  of  the  plaintiff  as  aforesaid^  then  gently  laid  his  hands 
on  the  plaintiff^  and  did  then  take  the  plaintiff  into  his 
custody/'  &c. 

On  the  part  of  the  plaintiff^  William  Evans  was  called  : 
he  said,  '^  I  am  a  policeman  at  Monmouth ;  the  defendant 
keeps  the  Beaufort  Arms  Hotel ;  on  the  3rd  of  October^ 
between  eight  and  nine  in  the  evening,  Thomas  Jones, 
the  boots  at  the  Beaufort  Arms,  came  to  fetch  me ;  in 
the  hall  of  the  Beaufort  Arms  I  found  the  plaintiff  and  de- 
fendant, and  Mr.  Lawrence ;  the  defendant  said,  '  Police- 
man, take  that  man  in  charge,'  pointing  to  the  plaintiff; 
I  said  I  thought  I  could  not  do  so,  as  I  had  not  seen  him 
do  anything ;  the  plaintiff  was  claiming  a  debt  from  Mr. 
Lawrence,  and  said  he  would  expose  him;  Mr.  Lawrence 
was  going  up  stairs,  and  the  plaintiff  followed  him  and 
said  he  would  follow  him  into  every  room  in  the  house ; 
the  defendant  said,  'Policeman,  do  your  duty;'  Mr. 
Lawrence  and  the  plaintiff  had  gone  up  the  stairs  about 
five  steps,  when  boots  pulled  the  plaintiff  by  the  skirts  of 
his  coat^  and  got  him  down  into  the  hall  again;  I  said, 
'  If  I  take  him  I  must  claim  assistance,'  and  the  defend- 
ant ordered  boots  to  assist  me;  boots  and  I  took  the 
plaintiff  to  the  station-house,  and  I  locked  him  in ;  the 
defendant  afterwards  said  that  the  plaintiff  had  been 
knocking  up  a  great  row  at  his  house,  but  if  it  was  gua- 
ranteed that  he  would  not  disturb  his  house,  he  should  be 
liberated ;  I  then  went  to  the  station-house  and  let  the 
plaintiff  go ;  the  plaintiff  had  been  there  thirty  or  thirty- 
five  minutes.'' 

Ludlow,  Serjt.,  for  the  defendant,  in  addressing  the  jury, 
submitted,  that,  with  respect  to  the  turning  the  plaintiff 


Wbitino. 
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1840.        ^^^  ^^  ^^  honie^  the  defendant  was  justified  in  doing  it, 
^     V  "^      as  the  plaintiff  was  making  a  distorbanoe.  and  wonld  not 
9.  depart  when  requested  to  do  so  j  and,  wiA  reaped  to  tk 

imprisonment^  he  stated  that  it  had  not  been  ordered  bj 
the  defendant^  and  even  if  it  had,  the  defendant  woald  be 
justified^  as  it  would  be  shewn  that  the  plaintiff  was  dssinni 
of  making  an  affray  in  view  of  the  police  oflSooTj  andim 
therefore  given  in  charge. 

For  the  defendant,  Mr.  Lawrence  waa  called :  he  ssid^ 
^'Iwas  dining  at  the  Beaufort  Arms  on  the  8rd  of  October; 
it  was  the  second  race  day;  I  received  a  note  and  a m» 
sage  from  the  plaintiff;  I  went  down  ataira,  and  said  tbit 
if  he  would  speak  to  me,  we  had  better  walk  into  another 
room ;  he  said  there  was  no  need  of  that;  we  went  intoi 
room  and  he  said,  '  Do  you  mean  to  pay  me  for  thott 
empty  sacks  ?'  I  said  I  did  not  owe  for  anj,  and  refani 
him  to  Messrs.  Sparkes  and  Bruffham,  to  whom  I  had  kt 
my  mill ;  he  said,  '  I  look  to  you;'  I  said,  '  If  you  tUak 
you  have  a  right  against  me,  you  can  bring  an  action  if 
you  choose ;'  he  said  he  would  have  the  money  before  k 
left  the  room ;  he  said  this  in  a  loud  tone,  and  I  ssid, 
'Mr.  Wheeler,  you  are  conducting  yourself  like  a  black- 
guard '/  '  Blackguard  I'  he  replied  in  a  loud  voice,  'daina 
your  eyes,  I'U  knock  you  down;'  he  held  his  fiat  over  mf 
head ;  he  said  I  should  not  leave  the  room  till  I  paid  him; 
however,  he  let  me  pass  him,  and  said,  '  Veiy  well,  I  will 
go  with  you,  if  you  go  to  hell;'  I  was  proceeding  19 
stairs,  and  not  wishing  for  a  disturbance,  I  said  to  Mn. 
Whiting,  who  was  at  the  bar  door,  '  I  appeal  to  yon  ftr 
protection ;'  the  plaintiff  then  said,  '  I  will  go  and  shev 
you  up  before  your  grand  friends,  I  don't  care  a  damn  tat 
you  nor  them  either;'  I  begged  the  servants  who  wen 
there  to  send  for  a  policeman ;  the  defendant  then  came  in 
at  the  front  door,  and  asked  what  was  the  matter  ?  I  said, 
'  Mr.  Wheeler  is  making  a  disturbance,  and  I  appeal  to 
you  for  protection;'  the  defendant  said  to  the 


Whbelbr 

9. 

Whiting. 
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Ton  must  not  make  a  distorbaBoe,  and  yon  mnrt  not  go  ig^ 
vip  stain  /  the  plaintiff  said  he  wonld,  and  that  I  was  a 
swindler  and  a  robber,  and  he  held  his  fist  orer  me;  the 
defendant  said^  'Ton  shall  not  go  upstairs,  Mr.  Wheeler;' 
suttd  the  plaintiff  replied,  '  I  wiU  go  into  eyerj  room  in 
jour  house  in  defiance  of  you/  the  policeman  then  came 
in,  and  I  desired  him  to  take  the  plaintiff  in  charge ;  a 
scuffle  ensued,  and  the  defendant  said,  '  If  you  don't  go 
out  of  the  house  peaceably,  I  will  turn  you  out,'  and  the 
defendant  then  ordered  the  policeman  to  do  his  duty;  he 
said,  '  Do  your  duty,  I  won't  haye  a  disturbance  in  this 
house/  the  plaintiff  was  then  taken  from  the  house;  the 
high  sheriff.  Sir  Benjamin  Hall,  and  the  principal  men  of 
the  county  were  dining  up  stairs ;  the  defendant  did  not 
ocder  the  plaintiff  ta  be  taken  to  the  station-house,  and  I 
lunrer  knew  that  he  had  been  taken  there  till  about  a  week 
ago;  I  do  not  consider  that  I  owe  the  plaintiff  anything, 
but  he  has  brought  an  action  against  me/* 

Pattbson,  J.,  (in  summing  up). — I  think  that  the  third 
plea  is  not  good,  and  I  certainly  never  saw  such  a  plea 
before.  The  landlord  of  an  inn  or  a  public-house,  or  the 
occupier  of  a  private  house,  whenever  a  person  conducts 
himself  as  the  plaintiff  did,  (even  according  to  the  evi- 
dence of  his  own  witness),  is  justified  in  telling  him  to 
leave  the  house,  and  if  he  will  not  do  so,  he  is  justified  in 
putting  him  out  by  force,  and  may  call  in  his  servants  to 
assist  him  in  so  doing.  He  might  also  authorize  a  police- 
man to  do  it,  but  it  would  be  no  part  of  a  policeman's  duty 
as  such,  unless  the  party  had  committed  some  offence 
punishable  by  law.  But,  although  it  would  be  no  part  of 
a  policanan's  duty  to  do  this,  it  might  be  better  in  many 
cases  that  a  policeman  should  assist  the  owner  of  the  house 
in  a  matter  of  this  kind,  as  he  would  probably  get  the  per- 
son out  of  the  house  with  less  disturbance  than  the  owner 
himself  could  do.  I  think  that  the  defendant  was  quite 
justified  in  having  the  plaintiff  turned  out  of  the  house; 
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but  to  giye  him  in  charge  to  a  policeman  ''to  be dedt 
with  according  to  law/'  is  a  yery  diffezent  thing.  TeDmg 
a  policeman  to  take  chaj^e  of  him  is  the  same  as  tell- 
ing the  policeman  to  keep  him  in  cnatodj.  Now  m 
to  the  imprisonment,  the  defendant  pleads  that  the  plain- 
tiff was  making  a  disturbance  in  the  house,  and  readj 
and  desirous  to  commit  a  breach  of  the  peace,  where- 
upon he  gave  him  in  charge  to  the  policeman,  to  be 
dealt  with  according  to  law;  the  policeman,  however, 
was  not  justified  in  taking  him,  unless  he  saw  some  breach 
of  the  peace  committed :  on  a  charge  of  felony  it  wonU 
be  different.  There  arc  several  questions  in  this  case."— 
1st.  Did  the  defendant  cause  the  plaintiff  to  be  assaulted 
and  turned  out  of  the  house?  it  is  plain  that  he  did; 
2nd.  Was  the  plaintiff  conducting  himself  in  an  impro- 
per manner  and  disturbing  the  quiet  of  the  house,  and 
did  the  defendant  desire  him  to  leave,  and  on  his  refnsd 
to  do  so  put  him  out  ?  On  this  question  it  is  proved  hj 
the  plaintiff's  own  witness  that  the  plaintiff  was  so  con- 
ducting himself,  for  even  if  the  plaintiff  had  been  ill  naed 
by  Mr.  Lawrence,  he  was  not  justified  in  saying  he  would 
follow  him  into  every  room  in  the  house,  and  if  he  did  so 
say,  the  landlord  had  a  right  to  tell  him  to  leave  the  house 
and  insist  on  his  doing  so.  Then,  did  the  defendant 
request  the  plaintiff  to  depart  before  force  was  used  ?  It 
is  essential  to  the  defence  that  that  should  be  shewn,  tx 
although  a  person  be  in  the  house  of  another  and  miscon- 
ducting himself,  the  owner  has  no  right  to  turn  him  out  hj 
force,  without  first  requesting  him  to  depart.  With  respect 
to  the  imprisonment,  you  will  consider  whether  the  defend- 
ant ordered  the  policeman  to  take  the  plaintiff.  The  police- 
man says  he  did,  but  it  is  said  on  the  other  side  that  the  de- 
fendant did  not  tell  the  policeman  to  take  the  plaintiff  to 
the  station-house.  That  may  be ;  but  if  you  give  a  person  in 
charge  to  a  policeman,  you  do  not  tell  the  policeman  what  he 
is  to  do  with  him ;  and  you  will  also  consider  whether  the 
plaintiff  was  intending  to  commit  a  breach  of  the  peace,  as 
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stated  in  the  last  plea.    I  think  that  that  plea  is  not  good        ig40. 
in  point  of  law,  but  as  the  plaintiff  has  taken  no  objection     L    ^    ^ 
to  it  in  point  of  law,  bnt  has  denied  it  to  be  true  in  point  v. 

of  £Act,  I  shall  take  your  opinion  upon  it  in  point  of  fact, 
leaving  the  Court  of  Queen's  Bench  to  deal  with  it  here- 
after. 

Verdict  for  the  plaintiff  on  the  general 
issue,  and  on  the  8rd  plea  with  £5 
damages,  and  for  the  defendant  on 
the  2nd  plea  (a). 

C.  PhUlips  and  Greaves,  for  the  plaintiff. 
Ludkw,  Serjt.,  and  Whateley,  for  the  defendant. 

[ Attornies— £.  Pritchard  and  T.  A.  WUUamt.'] 

(a)  See  the  cases  of  Moriarty  v.  Brooks^  ante,  Vol.  6,  p.  684,  and 
Howell  y.  Jackson,  Id.  p.  723. 


{Croum  Side,) 


BEFORE    MR.    BARON    GURNET. 


ReOINA  V.  NiCHOLLS. 

v^UTTING. — ^The  Ist  count  of  the  indictment  charged  if  a  prisoner  be 

.,  .  . . ,         ^^,  •^■1    •    .      j_  A  •  indicted  for  any 

the  prisoner  with  cutting  with  intent  to  maim.  feiony  which  in- 

2nd,  to  disfigure;   3rd,  to  disable;  4th,  to  do  some  ^^j^hTJIJIy 
erieyous  bodily  harm.  ^  convicted  of 

^  'f  ^  the  assault,  if 

It  appeared  that  the  prosecutor  having  interfered  to  pre-  the  indictment 

contain  any  one 

good  count,  although  all  the  other  counts  may  be  bad. 

On  a  charge  of  feloniously  cutting  with  intent  to  do  grievous  bodily  harm,  it  is  immaterial 
whether,  if  death  had  ensued,  the  crime  would  have  been  murder  or  manslaughter. 
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1840.        ^^^^  ^®  prisoner  and  another  boy  finom  fightings  Ae  pri- 
soner stabbed  the  prosecutor. 


Reoima 

NlCBOLLS. 


Grewes,  in  addressing  the  yxry,  tabmittod,  that  d- 
though  it  might  haye  been  the  intention  of  tibe  legialatwit 
to  make  stabbing  an  offence,  where,  if  death  had  ensoMlt 
the  crime  would  only  have  been  manaUmghter^  still  tbej 
had  not  carried  their  intent  into  effect^  for  as  the  wnl 
''maliciously''  was  in  the  new  enactment,  it  must  rtiD 
appear  that  it  would  haye  been  a  case  of  murder  if  fhs 
party  had  died;  and  he  referred  to  the  cases  decided  on tk 
Coyentry  act,  (22  &  23  Car.  2,  c.  21),  as  aathorities  tD 
shew  that  the  offence  was  still  the  same  under  the  9  Geo.  4^ 
c.  81.  He  submitted,  also,  that  at  all  erenta  there  was  no 
eyidence  to  proye  the  first  three  counts. 

GuRNEY,  B.,  left  the  case  to  the  jury  upon  the  hit 
count  of  the  indictment,  and  said,  ''I  am  dearly  of 
opinion  that  the  act  applies  to  all  cases,  whether,  if  deitk 
had  ensued,  it  would  haye  been  murder  or  manslani^ter. 
It  was  the  yery  object  of  the  legislature  that  it  should  do 
so,  and  all  the  Judges  are  of  opinion  that  it  does''  (a). 

The  Jury  found  the  prisoner  guilty  of  an  assault. 

Greaves  then  moyed  in  arrest  of  judgment^  and  sub- 
mitted that  the  last  count  was  clearly  bad,  and  being  so, 
no  judgment  could  be  giyen  upon  it  for  the  assault. 

GuRNEY,  B. — If  there  is  any  one  count  good,  and  tbat 
is  an  acquittal  upon  all,  still  judgment  may  be  giyen  for 
an  assault.  K  the  record  were  drawn  up,  there  would  be 
no  error  on  the  face  of  it. 

Greaves. — My  point  is,  that  there  would — ^for  that  if  the 

(a)  See  the  case  of  Reg*  ▼.  Orifiihs,  ante,  Vol.  8.  p.  248. 
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record  were  drawn  np^  it  would  state  that  the  jury  foiind 
fliat  the  prisoner  was  not  goilty  altogether  on  the  first 
three  counts,  and  not  guilty  of  maliciously  cutting,  but 
guilty  of  an  assault  on  the  last  count;  and  then,  if  the  last 
count  was  bad,  judgment  would  be  reversed  on  error.  It 
is  just  hkc  the  case  of  burglary,  where  the  jury  acquit  of 
the  burglary,  but  find  guilty  of  larceny ;  and  then,  if  the 
count  be  bad,  no  judgment  can  be  giyen  for  the  larceny. 


1840. 

Rboina 

V. 
NiCHOLLS. 


Gurnet,  B. — I  am  clearly  of  opinion  the  objection  is 
not  valid. 


Sentence  was 
assault  (a) 


passed  on  the  prisoner  for  the 


Lee  Warner,  for  the  prosecution. 
Greaves,  for  the  prisoner. 


[Attomies — 


and  E.  Priiehard.^ 


(a)  It  if  worthy  of  observation, 
lliat  in  the  itat.  1  Vict.  c.  85,  the 
diilerent  tectionB  vary  with  reqwct 
to  the  words  '*  unlawfully  and  ma- 
liciously;" s.  2,  omits  both  ''un- 
lawfully" and  ''maliciously;"  s.3, 
alio  omits  these  words ;  s.  4,  has 
them  in  the  beginning  of  the  clause, 


but  omits  them  before  the  word 
"stab."  They  occur  in  s.  5,  and 
the  word  "  maliciously"  is  omitted 
in  s.  6.  If  the  different  wording 
of  the  clauses  is  to  have  any  differ- 
ent effect,  the  point  might  stiU  arise 
in  the  case  of  shooting  with  intent 
to  maim,  &c.,  ^der  s.  4. 


CASES  ON  THE 


MONMOUTH  ASSIZES. 


{CivU  Side.) 


BEFORE    MR.  BARON    GURNET. 


r,  De: 


Evans  v.  Phillpotts,  Gtent.,  one  &c. 


A.,  an  attorney,  XTEBT  for  moncv  had  and  received,  with  a  count  upon  an 

caused  B.  to  be 

subpcenaed  as  a  account  stated.  Pleas — 1st,  niinquam  indebitatus;  and 
TaSwhich   2^d,  to  15/.  3*.,  parcel  of  the  debt,  payment. 

A.  was  attorney, 
and  B.,  before 

he  went  to  the  It  was  Opened  by  Talfourd,  Serjt.,  for  the  plaintiff,  that 
A.  who' was  to  the  plaintiff  was  a  master  tailor  carrying  on  business  at 
8aid*hrwoufd^  Newport,  the  defendant  being  an  attorney  in  the  same 
do  80.    After     town,  and  that  the  present  action  was  brought  to  recover 

the  Assizes,  at 

which  B.  at-  the  sum  of  15/.  3«.,  for  the  plaintiff's  journey  and  attend- 
ewimined,  a"  *^^  ^  ^  witncss  in  a  causc  of  "  Barnard  v.  Jones,'*  which 
clerk,  by  ihe      ^^s  tried  at  the  Kent  Summer  Assizes  of  1888.     Mr. 

direction  of  A., 

gave  B.  an  Frankis,  the  original  attorney  for  the  defendant  in  that 

amount  of  B.'s  causc,  had  dicd,  and  it  being  material  to  prove  that  the 

foM*of  time  John  Jones  who  was  sued  was  not  the  John  Jones  who 

which  amount  jja^  given  the  bill  on  which  the  action  was  brought,  the 

Ja«  received 

from  the  oppo-  present  plaintiff  was  subpoenaed  by  the  defendant  (who  had 

theawts^in  the  succceded  to  the  busincss  of  Mr.  Frankis)  to  prove  that 

toxed  •— ^i^w"  ^*^*'  ^^^  ^^  defendant  had  promised  to  pay  the  plaintiff, 

that  B.  might  and  had  been  allowed  the   amount  on  taxation  of  costs 

recover  the 

amount  from  A.  against  the  opposite  party,  the  jury  having  given  a  verdict 

on  a  declaration 

containing 

counts  for  money  had  and  received,  and  on  an  account  stated. 

An  I  O  U,  which  contains  special  terms  that  the  sum  to  be  paid  shall  be  reduced  in  a  certain 
event,  and  that  part  of  the  sum  shall  be  disposed  of  in  a  particular  manner,  will  require  an  agree- 
ment stamp,  unless  it  relate  to  an  amount  under  iC20. 
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toot  Mr,  Jones^  the  defendant^  at  Maidstone^  they  being        1940^ 
•fttiafied  that  the  wrong  person  had  been  sued. 


On  the  part  of  the  plaintiff^  Mr.  W.  Thomas  Townsend, 
m  late  clerk  of  the  defendant  was  called.  He  said : ''  I  am 
a&  accountant  at  Newport.  The  late  Mr.  Frankis  was  an 
attorney;  I  was  clerk  to  him;  at  the  time  of  his  death 
there  was  a  cause  in  the  office  of  ^  John  Jones  at  the  suit  of 
Messrs.  Barnard;'  I  know  the  defendant^  who  is  an  attor- 
ney ;  I  introduced  him  to  the  late  Mr.  Frankis's  clients ; 
the  subpoena  is  filled  up  as  far  as  the  names  by  me ;  the 
rest  of  the  filling  up  is  in  the  handwriting  of  Mr.  Nicholls^ 
of  London,  who  was  the  agent  of  Mr.  Frankis,  and  now  of 
the  defendant ;  an  indorsement  on  it  is  by  Mr.  Phillpotts. 
[It  was  in  these  terms  :^ — "  3rd  August,  1838.  Served 
W.  A.  Townsend  personally,  by  J.  G.  Phillpotts,  jun."]  I 
aenred  this  subpoena  on  the  plaintiff,  who  is  a  tailor  and 
draper  at  Newport ;  I  was  then  Mr.  Phillpotts'  managing 
derk;  I  served  it  by  his  direction.  [The  subpoena  was 
read.  It  was  a  subpoena  commanding  the  present  plaintiff 
to  attend  the  Kent  Assizes  at  Maidstone  as  a  witness  for 
the  defendant  in  a  cause  of  '^  Edward  and  William  Bar* 
naid  against  John  Jones/']  The  defendant,  Mr.  Phillpotts, 
was  attorney  for  Jones ;  the  plaintiff  came  to  my  residence 
on  the  3rd  of  August,  when  Mr.  Phillpotts  was  present ; 
the  plaintiff  declined  to  go  to  Maidstone  unless  he  was 
aatisfied  who  wa%to  pay  his  expenses ;  Mr.  Phillpotts  said 
he  would  pay  him  every  thing  that  was  fair  and  reasonable ; 
the  plaintiff  said  he  would  not  go  so  far  without  money,  or 
knowing  who  was  to  pay  him;  Mr. Phillpotts  saw  the 
plaintiff,  myself,  and  Mr.  Jones  off  by  the  packet  to  Bristol ; 
the  plaintiff  said  he  could  disprove  the  signature  to  the  bill 
on  which  Messrs.  Barnard  sued;  the  plaintiff  was  told  by 
Mr.  Phillpotts  that  he  would  be  entitled  to  his  mileage,  but 
no  back  carriage,  and  that  it  was  not  certain  whether  it 
would  be  I5s.  or  a  guinea  a  day,  and  a  shilling  a  mile ;  the 

VOL.  11.  T  X.  p. 


Evans 

9. 

Phillfotts. 


27*  CASES  ON  THE 

1840.        plaintiff  said  lie  should  be  satisfied ;  as  we  took  leave  of  tbe 
^  „  ^    ^      defendant  on  board  the  packet,  the  defendant  said  that  w 

Evans  .       . 

V.  soon  as  we  came  back  the  plaintiff  should  be  paidUi 

mileage  and  the  guinea  a  day  if  he  could  get  it  allowed; 
the  plaintiff  and  myself  were  examined  as  witnesMi  it 
Maidstone^  and  the  verdict  was  in  favour  of  the  defeDdmt, 
Mr.  Jones ;  in  September  the  plaintiff  applied  to  Mr.  PUD- 
potts  and  me^  and  wished  to  be  paid ;  Mr.  PhlDpotti 
asked  him  what  he  supposed  he  was  going  to  get;  the 
plaintiff  said  a  guinea  a  day  and  his  mileage;  the  de- 
fendant said  he  would  give  him  all  that  was  allowed.  TUi 
paper  was  written  by  me;  Mr.  PMllpotts  was  present;  I 
wrote  it  by  his  dictation;  the  part  down  to  the  signatme 
was  written  firsts  in  the  presence  and  at  the  request  of 
Mr.  Phillpotts ;  we  were  all  three  drinking  gin  and  witer 
together;  the  residue  of  the  writing  was  written  down 
half  an  hour  after ;  the  plaintiff  had  borrowed  a  sove- 
reign of  me  on  going  to  Maidstone ;  the  residue  of  the 
writing  was  added  in  Mr.  Phillpotts'  presence.^' 

Talfonrd,  Serjt.,  proposed  to  give  the  paper  in  evidence. 
It  was  as  follows : — 

''  8rd  Sept.,  1838. 

''  Jones  ats.  Barnard, 

£  $.  I 
'^  Daniel  Evans's  mileage  184  -  -  -  9  4  0 
'^  Eight  days'  time  (master-tailor  at  158.)  -     6    0  0 


£15    4  0 


"  I  O  U  fifteen  pounds  four,  for  self  and  Phillpotts. 

^'W.  M.  TOWNSBND." 

'^P.  S.   The  above  acknowledgment  to  be  deemed  « 
cash ;  but  in  case  of  taxation  off,  Daniel  is  to  allow  w> 

cordingly. 

"  Mr.  Phillpotts  to  pay  Townsend  a  sovereign  out  of  the 


OXFORD  CIRCUIT,  3  VICT.  273 

aboye^  as  proposed^  leaving  14/.  4^. ;  and  the  odd  four  bob         iq^q^ 
to  be  spent  among  us  three/' 


Ludlow,  Serjt.^  for  the  defendant. — ^I  submit  that  the 
paper  is  not  receivable  in  evidence  without  a  stamp.  It 
has  been  held  that  a  mere  I  O  U  does  not  require  a  stamp^ 
iui  it  is  a  mere  admission  of  a  debt.  But  this  is  a  great 
deal  more  than  a  mere  admission  of  a  debt. 

Taffimrd,  Serjt. — Even  if  it  be  an  agreement,  it  relates 
to  a  sum  under  £20,  and  therefore  would  not  require  a 
stamp. 

Ludlow,  Seijt. — That  would  be  so  if  it  was  an  agree- 
ment; but  I  submit  that  it  requires  a  promissory-note 
stamp. 

OuRNEY,  B. — I  think  it  is  not  a  promissory  note.  I 
think  it  may  be  an  agreement;  but  it  is  under  £20 
▼alue. 

The  paper  was  received  in  evidence. 

Mr.Townsend  further  said:  '^  Mr.  Phillpotts  told  me  that 
he  had  received  the  money  from  the  other  side.  This 
paper  [a  paper  asked  for  by  Mr.  Serjt.  Talfourd,  and  pro- 
duced by  Mr.  Serjt.  Ludlow"]  is  the  bill  of  costs,  and  the 
sums  disallowed  by  the  Master  are  on  it.  A  sum  of  15/.  Ss. 
18  charged  for  the  plaintiff's  attendance,  and  no  part  of  it 
disallowed.^' 

The  bill  of  costs  taxed  by  the  Master  was  put  in. 

Ludlow,  Serjt.,  for  the  defendant,  submitted,  that,  in 
point  of  law,  the  attorney  of  a  party  was  not  personally 
liable  to  pay  the  witnesses  whom  he  subpoenaed,  the  party 
finr  whom  they  were  subpoenaed  being  the  person  liable;  and 

t2 


Evans 

9. 

Phillpotts. 


Evans 

9. 

Pbillpotts. 
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1840.  ^^^  ®^^^  ^  ^-  Pbillpotts  had  reoeiyed  the  costa  from  tk 
opposite  attorney^  it  was  his  duty  to  give  credit  tx  tbe 
whole  amount  of  them  to  his  own  client^  Mr.  Jones;  anl 
that  there  was  no  privity  of  contract  between  the  pRMt 
plaintiff  and  the  present  defendant. 

GuRNEY^  B.J  (in  summing  up). — ^The  plaintiff  was  sol 
bound  to  go  to  Maidstone,  in  obedience  to  the  subpoeBi^ 
unless  he  was  first  paid  his  expenses ;  and  it  appears  i^ 
the  evidence  that  before  he  started  the  present  defenifaiit 
undertook  to  pay  him ;  and  it  also  appears  that  the  fe 
fendant  has  received  it.  That  being  so,  the  plaintiff  is  ei> 
tiled  to  recover  in  this  action. 

Ludlow,  Serjt.— Will  your  Lordship  allow  me  to  sik, 
whether  you  have  mled  that  there  was  a  privity  of  contiaet 
between  the  plaintiff  and  defendant  ? 

GuRNEY,  B. — ^Yes;  I  think  there  was  privity  betwcn 

them. 

Verdict  for  the  plaintiff  for  15/.  St. 
Talfourd,  Serjt.,  and  F.  V.  Lee,  for  the  plaintiff. 
Ludlow,  Serjt.,  and  C.  PhiUipi,  for  the  defendant. 
[Attonde^^Wtbh  ^  Clark,  and  /.  PJti^paiis.^ 


In  the  ensuing  Term,  Ludlow,  Serjt.^   applied  to  tk 
Court  of  Exchequer  for  a  new  trial,  but  the  Court  leftsed 

a  rule. 


0 
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1840. 
Beoina  v.  Vincent,  Frost,  and  Edwards. 


'ONSPIRACY.— The   first   count    of  the   indictment  On  the  trial  of 
tdiarged,  that,  on  the  1st  of  August,  1888,  at  PontjpOol,  for  a  conspiracy 
tke  defendants,  together  with  divers  other  evU-disposed  ^^Si'b^li'of  pS! 
persons,  did  conspire  &c.,  *'  to  excite  discontent  and  dis-  f ?"*'<>  "*«™" 

.        .  ,  Die,  for  the  pur- 

affection  in  the  minds  of  the  liege  subjects  of  her  Majesty,  pose  of  exciting 
and  to  excite  the  liege  subjects  of  her  Majesty  to  hatred  minds  of  he^r 
ttid  contempt  of  the  government  and  constitution  of  this  Majesty's  sub- 

*  °  jects,  evidence 

realm,  and  to  unlawful  and  seditious  opposition  to  such  was  given  of 

several  meet* 

government.'*     In  this  count  four  overt  acts  were  charged,  ings  at  which 
which  were  four  meetings  at  which  the  defendants  spoke,  we^e  p^re°s^^^^^^ 
and  violent  languafi^e  imputed  to  them  was  set  out  in  stat-  *"^  '^}  ^"  P''*^ 

°      *=>  *  posed  to  ask  a 

ing  these  overt  acts.  witness,  who 

Second  count,  for  a  conspiracy  to  induce  and  procure  tendantofpo- 
divers  large  numbers  of  persons  to  assemble  and  meet  to-  ^*^®*  whether 

°  *  persons  com- 

gether,  for  the  purpose  of  exciting  terror  and  alarm  in  plained  to  him 

-  ,  of  being  alarm- 

the  minds  of  the  Queen's  subjects,  and  by  force  of  such  ed  by  these 
terror  and  alarm  to  procure  great  changes  to  be  made  in  fl^S!°that"the 
the  constitution  of  the  realm  as  by  law  established,  and  evidence  was 

^   "^  ^  ^  receivable,  and 

to  annoy,  alarm,  disturb,  and  prejudice  divers  subjects  of  that  it  was  not 
the  Queen  in  the  peaceable  enjoyment  of  their  property,  "he  pcrsons^who 
In  this  count  no  overt  act  was  charged.  ™dnu!'*^  "*" 

Third  count,  for  an  unlawful  assembly. 

It  appeared  that  the  three  defendants  had  attended  a 
series  of  Chartist  meetings  at  Pontypool,  and  that  at  all 
of  them  speeches  of  a  violent  nature  were  delivered  to  large 
assemblies  of  persons. 

On  the  part  of  the  prosecution  it  was  proposed  to  ask 
Mr.  Roberts,  the  superintendant  of  police  at  Pontypool, 
who  attended  several  of  the  meetings,  whether  persons 
complained  to  him  of  being  alarmed  by  these  meetings. 

Carrtngton,  for  the  defendant  Edwards. — I  submit  that 
persons  who  were  alarmed  should  be  called  to  prove  that 
fact,  and  that  what  they  said  to  Mr.  Roberts  is  not  receiv- 
able. 
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1840.  Gurnet^  B. — The  fact  that  persons  made  complaiiit  to 

^ — '^'^  the  superintendant  of  police  of  alarm  occasioned  by  tboe 

ReOINA  XI  •  •      vt 

9.  meetings  is  receivable. 


Vincent. 


The  evidence  was  received ;  and  Mr.  Roberts  stated  tin! 
several  persons  came  to  him,  and  complained  that  thef 
were  alarmed  by  these  meetings^  and  requested  him  ti 
send  for  military  assistance. 

The  jnry  foand  the  defendants  '\^iicat 
and  Edwards  guilty  (a). 

Taifaurd,  SerjU  R-  V.  Bichards,  and  Whaideg,  &rd» 
prosecution. 

Carringion,  for  the  defendant  Edwards. 

The  defendant  Vincent  in  person. 

[Attomiet— r.  /.  PhiUipg,  and  Otaww.] 

See  the  case  otRegma  y.  Fmeenif  ude,  p.  91,  and  Reffimm  v.  SMmi 
post,  p.  277. 

(a)  Frost  was  not  tried,  as  he  Summer  Aaaisesy    1S39,  and  w 

had  heen  found  guilty  of  high  trea-  removed  by  certiorari,  and  aov 

son  at  the  Monmouth  Special  Com-  tried  at  Nisi   Prina  by  a 

mission,    ante,   p.  129.     This  in-  jury, 
dictment  had  been  found  at  the 
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1840. 
(Crotvn  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


M] 


Beoina  r,  Shellard. 


ISDEMEANOUR.— The  indictment  in  this  case  had  A.  was  charged 
been  found  at  the  Monmouth  Special  Commission^  when  conspired  with 
the  defendant  had  pleaded  not  guilty,  and  had  traversed  others  wi- 
and  entered  into  reco&niisances  to  try  at  the  present  assizes.  J^no^"*  ^  raise 

^  *>  *-  '   insurrection 

and  the  indictment  was  certified  by  Mr.  Bellamy,  the  clerk  and  obstruct  the 

lawSa     It  was 

of  the  Crown  of  the  Special  Commission,  to  the  Judges  of  proved  that  a. 

.the  assizes.  mem^«  ofT* 

The  first  count  of  the  indictment  charged,  that  the  de-  chartist  lodge, 

and  that  A.  and 

fendant,  on  the  1st  of  October,  1839,  and  on  divers  other  w.  j.  were  at 

days  and  times,  at  Pontypool,  "  did  conspire,  confederate,  letter  on  a  cer- 

combine,  and  agree,  together  with  William   Jones,  and  I^T  vcnin**°of 

divers  other  evil-disposed  persons,  to  the  jurors  aforesaid  which  a.  di- 

iinknown,  to  raise  and  make  insurrections,  riots,  routs,  assembled  at 

and  seditious  and  unlawful  assemblies  within  this  realm,  xJ^togo  to**the 

and  to  obstruct  the  laws  and  government  of  this  realm/and  race-course  at 

^  ,  'p.,  whither  W. 

to  oppose  and  prevent  their  due  execution,  and  to  procure  J.  and  other 
and  obtain  arms  for  the  more  effectual  carrying  into  effect  gone**:— »««, 
their  said  conspiracy,  confederacy,  &c. ;  and  in  furtherance  of "x**"  evidence 
of  the  said  conspiracy,  confederacy,  &c.,  the  said  W.  S.  dur-  ^^  receivable 

•  "111/*  TkT  that  W.  J.  hady 

ing  the  time  aforesaid,  to  wit,  on  the  3rd  day  of  Novem-  at  an  earlier 

••  •      .1  i»  'J         •,■•    i»  J  ^      . 't       A    part  of  the  same 

Der,  m  the  year  aforesaid,  with  force  and  arms,  to  wit,  at  J^y,  directed 
&c.,  together  with  the  said  W.  J.,  and  divers  other  persons,  **^^®^  persons  to 

course ;  and  it 
being  proved 
that  W.  J.  and  an  armed  party  of  the  persons  assembled  went  from  the  race-course  to  the  New 
Inn,  it  was  held,  that  evidence  might  be  given  of  what  W.  J.  said  at  the  New  Inn,  it  being  all 
one  transaction. 

If  it  be  shewn  that  depositions  were  regularly  returned  by  the  magistrate  to  the  proper  officer, 
and  it  be  proved  by  the  latter  that  they  cannot  be  found,  after  diligent  search,  the  prisoner's 
counsel  may  cross-examine  from  copies  of  them,  those  copies  being  proved  to  be  correct  by  the 
magistrate's  clerk. 

A  prisoner's  counsel  has  no  right  to  ask  a  witness  for  the  prosecution,  whether  he  has  always 
told  the  same  story ;  the  question  ought  to  be— *<  Have  you  always  said  so  except  before  the  ma- 
gistrates?" 
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Regina 

V. 


1840  ^^  ^^^  ^^^^  jurors  unknown,  to  the  number  of  2000  and 
more^  unlai/i'fully,  seditiously,  riotously^  and  routous^  did 
assemble  and  meet  together,  armed  with  guns,  fcc.,  and 
Shellard.  remained  and  continued  so  unlawfully  and  seditioiulT 
assembled  and  met  together,  armed  as  afonetaiid,  fi^rakng 
space  of  time,  to  wit,  for  the  space  of  forty-eight  horn 
then  next  following;  and  during  that  time  made  a  grot 
riot^  rout,  and  unlawful  assembly,  and^  during  the  time 
last  aforesaid,  attacked  and  broke  open  divers  dwelling- 
houses  of  divers  hege  subjects  of  our  said  lady  the  Qoea, 
in  the  county  aforesaid,  and  beat,  bruiaed,  wounded,  andiB- 
treated  divers  of  the  hege  subjects  of  our  said  ladj  th 
Queen,  then  and  there  being  in  the  county  afoieaaidf  ud 
seized  and  took  from  the  said  last-mentioned  subjects  ani 
other  subjects  of  our  said  lady  the  Queen,  then  and  there 
being  in  the  county  aforesaid,  divers  quantities  of  anns> 
to  wit,  100  guns,  &c.,  and  therewith  then  and  there  unlav- 
fuUy  and  seditiously  armed  themselves,  against  the  peaoe^ 
&c." 

The  second  count  charged,  that  the  defendant,  together 
with  the  said  W.  J.  and  the  said  other  evil-disposed  pe^ 
sons,  did  conspire,  &c.,  **  to  raise  and  make  insurrectianiy 
tumults,  riots,  routs,  and  unlawful  assemblies  within  tUi 
realm,  and  to  obstruct  the  due  execution  of  the  laws  and 
government  within  this  realm."  In  this  count  noorot 
act  was  charged. 

The  third  count  was  for  a  riot. 

It  was  proved  that  the  defendant  had  been  a  member  of 
the  Chartist  Association,  and  that  Jones,  the  clock-makefi 
(who  was  convicted  of  high  treason  at  the  Monmouth  Spe- 
cial Commission),  was  also  a  member,  and  that  on  tlie 
3rd  of  November,  1839,  in  the  evening,  the  defendant  had 
been  at  Joneses  house,  which  was  a  beer-house  at  Ponty- 
pool,  and  was  heard  to  direct  the  people  there  assembled 
to  go  to  the  race-course,  where  Jones  had  gone  on  before 
with  others.  It  was  then  proposed  to  prove  a  direction 
given  bv  Jones  in  the  forenoon  of  the  same  dav. 
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F.  V.  Lee,  for  the  defendant,  objected  that  there  was        jg^g^ 
not  sufficient  to  connect  the  defendant  and  Jones  toge- 
tlier. 


Rboima 

V. 

Shbllard. 


PattesoNi  J. — I  think  there  is^  as  to  any  direction  re- 
specting the  race-course. 

Hie  witness  then  preyed  that  Jones  had  directed  certain 
parties  to  meet  on  the  race-course ;  and  the  same  witness 
mbo  proted  that  he  went  to  the  race -course^  where  a  nimi- 
ber  of  persons  were  assembled^  having  arms^  and  that  he 
went  thence  to  the  New  Inn^  which  was  on  the  road  towards 
Newport  from  the  race-course.  It  was  proposed  to  prove 
what  Jones  said  at  the  New  Inn. 

F.  V,  Lee  and  Keating  objected  that  at  all  events  any 
declaration  should  be  confined  to  the  race-course. 

Patteson^  J. — I  think  the  evidence  admissible^  as  it  is 
all  part  of  the  same  transaction. 

It  was  proposed  to  cross*>examine  a  witness  for  the  pro- 
secution as  to  what  he  said  before  the  magistrates.  Mr. 
Bellamy,  the  clerk  of  assize^  and  who  was  also  clerk  of  the 
Crown  at  the  Monmouth  Special  Commission,  proved  that 
at  the  Special  Commission  the  depositions  of  the  witnesses 
taken  before  the  magistrates  had  been  frequently  pro- 
duced, and  that  they  had  been  mislaid,  and  that  diligent 
search  had  been  made  several  times  for  them,  and  they 
could  not  be  found ;  and  that  he  had  inquired  for  them 
since  &om  Mr.  Maule,  the  Solicitor  of  the  Treasury,  and 
could  not  get  them.  Mr.  Edwards,  the  clerk  of  the  ma- 
gistrates, proved  that  depositions  were  regularly  taken  and 
returned,  and  that  a  copy  produced  by  the  prisoner's  at- 
torney was  a  correct  copy. 

Patteson,  J. — I  think  the  copy  of  the  witness's  depo- 
sition may  be  read. 
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}g4Q  The  witness  had  been  asked  whether  he  had  ahn^i  taU 

the  same  story. 


Regina 

«. 
Shellard. 


Patteson,  J. — That  is  an  irr^olar  question.  I  im 
constantly  said,  and  always  mean  to  say,  that  is  aninegnk 
question,  because  it  includes  the  time  before  the  magji- 
trates  as  weU  as  other  times.  The  question  ought  to  be— 
Have  you  always  said  so  except  before  the  magistnta  (•)? 

Verdict — Gidltf. 

Ludlow,  Scrjt.,  and  JVhateley,  for  the  prosecution. 
F.  F.  Lee  and  Keating,  for  the  defence. 

[Attomies — Edwards,  and  OwenJ] 
(a)  See  the  case  ot  Regina  y.  Holden,  ante.  Vol.  8,  p.  e06w 


GLOUCESTER  ASSIZES. 


{Crown  Side.) 

BEFORE  MR.  BARON  OURNKY. 


Regina  r.  Pulham^   Smith^  Wasley^   Thomas,  and 

White. 

Three  persons  J-iARCENY. — ^The  indictment  charged  the  first  three  pri- 
wttha^wMn      s^ncrs  with  stealing  a  carpet-bag  and  a  number  of  artidei 

and  two  others 

as  accessaries,  in  separately  receiving  portions  of  the  stolen  goods.  The  indictment  also  eoo* 
tained  two  other  counts,  one  of  them  charging  each  of  the  receivers  separately  with  a  substantiic 
felony  in  separately  receiving  a  portion  of  the  stolen  goods.  The  principals  were  acquitted  ^— 
Htldf  that  the  receivers  might  be  convicted  on  the  last  two  counts  of  the  indictment. 
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jflierein  contained,  the  property  of  John  Davenport,  and  1940. 
charged  the  hiat  two  prisoners,  Thomas  and  White,  with 
receiving  separately  certain  of  the  goods  so  stolen  as  afore- 
said; and  there  were  also  two  counts,  one  of  them  charg- 
ing each  of  the  last-mentioned  prisoners  with  a  substan- 
tive felony  in  separately  receiving  portions  of  the  same 
goods. 

The  jury  acquitted  the  three  principals,  but  found  the 
two  receivers  guilty  on  the  last  two  counts. 

Keaiinff,  for  the  prisoner  Thomas,  moved  in  arrest  of 
judgment. — The  principals  being  acquitted,  the  accessa- 
ries cannot  have  judgment  given  against  them;  whatever 
might  be  the  case  if  the  receivers  had  been  separately  in- 
dicted, upon  this  indictment  they  cannot  receive  judg- 
ment, as  all  the  principals  have  been  acquitted.  It  is 
quite  clear  that  a  larceny  committed  by  another  person 
could  not  have  been  given  in  evidence  upon  the  trial  of 
this  indictment,  for  that  would  be  trying  two  felonies  on 
the  same  indictment ;  and  although  it  has  been  held,  that 
a  count  for  a  substantive  felony  may  be  joined  in  the  way 
in  which  these  counts  are  in  this  indictment  (a),  still  the 
receiving  must  be  the  receiving  of  stolen  goods  of  which 
the  principals  were  the  stealers.  The  ordinary  form  of  the 
count  against  a  receiver  used  to  allege  the  receiving  to  be 
from  the  principal,  and  the  substantive  count  is  introduced 
to  prevent  an  acquittal,  if  it  should  turn  out  that  the  re- 
ceipt was  not  from  the  principal  but  from  some  other  per- 
son, but  still  the  principal  must  be  proved  to  have  com- 
mitted the  felony. 

GuRNEY,  B. — I  do  not  think  the  objection  ought  to 


(a)  See  the  cases  of  Rex  v.  AtuUn,  7  C.  &  P.  796;  and  the 
WkeeUr,  7  C.  &  P.  171 ;  Rex  v.  case  of  Regina  y.  Catpar,  post, 
HmrtaO,  7  C.  &  P.  475 ;  Rex  v.      289. 


9. 
PULHAM. 
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1840.        prevail.    I  am  quite  Mtisfiod  there  in  nothing  to  pfeioft 
"     ^  judgment  being  given  against  the  reoeiven. 

They  were  sentenced  aocxirdiii^* 

W.  J.  Alexander,  for  the  prosecution^ 

C.  Watson,  for  the  prisoner  Pelham. 

Greaves,  for  the  prisoner  Smith. 

Kefiting,  for  the  prisoner  Thomas. 

[Attomie»-^/rii/(pri^,  and  Brmtme,^ 


Regina  v.  White. 


F. 


A  forged  paper,  £  OROERY. — The  prisoner  was  indicted  for  fonring  sad 

in  the  following 

form,— ''Please  Uttering  ''a  Certain  foiled  request  for  the  dehvoy  of 
iTh'ttind^'  goods,"  Which  wan  w  Mows ^^ 

will  answer  for 
the  money.  E. 

B.,"  is  a  forged      ^' Mr.  Tumer^ — Please  to  let  the  lad  have  a  hat  aboot 

request  for  the      _.  i  ▼      •«  /•        v 

delivery  of       V)'->  and  I  wul  auswer  for  the  money. 

^?^f '  ?^  "  "  Ed.  Babbett." 

not  the  less  so  — m^.  .m^**— *•. 

because  it  mav 
also  be  a  forged 

undertaking  for      Grcitves,  for  the  prisonoTS. — >I  Bubmit  that  this  is  not  a 
rooney^™*"  °    request  for  the  delivery  of  goods.     It  is  a  guarantee  fa 

the  payment  of  the  price^  and  if  it  be  the  subject  of 
forgery  at  all,  it  should  have  been  charged  to  be  an  under- 
taking for  the  payment  of  money  under  sect.  3  of  the  stat 
1  Will.  4,  c.  66.  In  the  case  of  Reg.  v.  Reed  (a),  it  was 
held  that  a  conditional  undertaking  for  the  payment  of 
money  came  within  that  section  of  the  statute.    And  if  Hoi 


{a)  Ante,  Vol.  8,  p.  62a. 
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be  an  undertaking  for  the  payment  of  money,  and  comes  ig^^ 
within  another  enactment  of  the  statute,  the  prisoner  can- 
not be  convicted  on  the  present  indictment.  In  the  case 
of  Bex  v.  Pudd\foot  (a),  it  was  held  that  an  indictment  un- 
der the  Stat.  7  &;  8  Geo.  4,  c.  29,  s.  25,  for  stealing  a  sheep, 
was  not  supported  by  proof  of  stealing  a  ewe,  because  the 
statute  specifies  both  eu^  and  sheep.  So  in  the  case  of 
Her  V,  Harwell  (&),  it  was  held,  that  an  indictment  for 
littering  a  forged  bill  of  exchange  was  not  supported  by 
proof  of  the  uttering  of  a  bill  of  which  the  acceptance  only 
was  forged.  In  the  stat.  1  Will.  4,  c.  66,  the  word  ''  re- 
quest^'  seems  to  have  been  introduced  to  meet  cases  in 
which  the  instrument  did  not  amount  to  an  order,  but  the 
juxtaposition  of  the  words  "  warrant,  order,  or  request,'' 
shews  that  the  word  '^request,''  which  is  for  the  first  time 
used,  applies  to  cases  similar  to  those  of  ''  warrant  and 
order.'' 

Gurnet,  B.— I  think  that  this  instrument  is  not  the 
less  a  request  for  the  delivery  of  goods  because  it  may  be 
also  an  undertaking  for  the  payment  of  money. 

Verdict — Guilty. 

fF.  J.  Alexander,  for  the  prosecution. 
Greaves,  for  the  prisoner. 

[Attomiet— -iS/ra/orff  ^  Cox,  and  Browne.'] 
(a)  R.  &  M.  C.  C.  247.  (6)  Id.  405. 
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1840. 

Beojna  v.  Trenfield. 

A.  was  indicted  ±  ERJUBY. — ^A  true  bill  was  found  against  the  de&ad- 
for  perjury,  he  ant  at  these  assizes  for  peijuiy.  The  defendant  had  ndiiia 
bett^^'tody  been  in  custody  nor  on  baU. 

nor  on  bail.  Af- 
ter the  bill  was 

found,  A.'a  JV.  J.  Alexander,  for  the  defendant^    applied  to  tibe 

to  have  ofe  case  learned  Baron  to  have  the  case  tried  at  these  assizes. 

tried  at  the 
same  assiies  at 

which  the  bill  F.  V.  Lee,  for  the  prosecution. — I  submit  that  the  pro- 
counsel  for  the  secutor  csnnot  be  compelled  to  try  the  case  at  these  asma. 
jw^ind  °**"  Before  the  stat.  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  3,  a  ca«  of 
suted  that  no  misdemeanour,  where  the  defendant  was  not  in  cnstodr, 

notice  had  been 

given  by  the  could  not  be  tried  at  the  same  assizes  at  which  the  indict- 
prosecutorof  mcnt  was  fouud  without  the  consent  of  the  prosecntor, 
his  intention  to       ^  ^j^^  enactment  applies  only  to  cases  where  the  defend- 

try  at  these  as-  rr  j 

iises,  eicept  the  ant  has  been  committed  to  custody^  or  has  been  on  btil 
tion  :—Heid,  for  twenty  days.  In  the  present  case  no  notice  has  been 
cutor^uWnot  givcu  to  the  prosccutor  of  the  defendant's  intention  to  tiy 
be  compeUed  to  ^t  these  sssizcs^  cxccpt  by  the  present  application. 

try  at  these  as- 
sises, and  the 

rtoodovcTrtr  GuRNEY,  B. — ^This  is  a  point  of  practice  which  is  of 
the  next  assizes.  gQjng  importance.    I  will  confer  with  my  Brother  Patteson 

upon  it. 

On  the  following  day  his  Lordship  said^  "  I  have  confer- 
red with  my  Brother  Patteson^  and  we  are  of  opinion  thit 
the  prosecutor  cannot  be  compelled  to  try  at  these  assiies; 
the  case  must  therefore  stand  over  to  the  next  assises.'' 

F,  V.  Lee,  for  the  prosecution. 

W.  J.  Alexander,  for  the  defendant. 

[Attornies— ff.  H.  King  and  TrenJUld.^ 
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{Civil  Side.) 


BEFORE    MR.   JUSTICE    FATTESON. 


Beoina  V.  The  Inhabitants  of  Chedworth. 


InDj 


HCTMENT  preferred  at  the  Gloucester  Quarter  Ses-  A  complaint 

was  made  to 

sions  for  non-repair  of  a  highway.  The  indictment  was  magistrates, 
preferred  under  an  order  of  four  magistrates  made  in  pur-  " °c J^f  ^^ 
suance  of  the  94th  section  of  the  stat.  5  &  6  Will.  4,  c.  50,  5l*»r^.,f  *» 

5  &  0  Will.  4,  c 

and  was  removed  by  certiorari.  ^o,  that  a  way 

alleged  to  be  a 
highway  was 

It  appeared  that  the  order  of  magistrates  did  not  pur-  °^]  ma^stmes 
sue  the  terms  of  the  information  in  describing  the  road  to  ordered  an  in- 

.  dictmentagainst 

be  indicted;  and  it  also  appeared  that  it  was  admitted  the  inhabitants 
before  the  magistrates  by  the  surveyor,  that  a  part  at  wWch^^"*"' 
each  end  of  the  road  indicted  was  public  road,  but  the  movfiiT^cer- 
surveyor  denied  that  the  portion  of  the  road  between  those  tioran,  and  on 

•^  ^  the  trial  of  it 

parts  was  so.  the  defendanU  , 

were  acquitted, 
on  the  ground 

The  Jury  found  the  defendants  not  guilty,  on  the  ground  ^^^^  ^"  "^^J^* 

that  it  was  not  a  highway.  prosecutor  ap- 

plied for  costs 
to  be  paid  out 

jR.  V.  Richards,  for  the  prosecution,  applied  for  an  order  ret?*undw^he 
for  the  costs  to  be  paid  out  of  the  highway  rate  under  the  ^^th  section  of 

the  act.    It  was 

95th  section  of  the  act.  objected  that 

this  provision  as 
to  costs,  only 

Ludlaw,  Sent.,  and  Greaves,  for  the  defendants,  submit-  appiJed  where 

,     '*  .     .  .  the  existence  of 

ted  that  this  case  was  not  within  the  statute,  which  only  a  highway  was 
applied  where  the  publicity  of  the  road  was  admitted,  and  and  also  that  it 

did  not  apply 
when  the  in- 
dictment was  removed  by  certiorari.    The  Judge  refused  the  order. 

Semble,  that  the  95th  sect  of  the  act  as  to  payment  of  costs  out  of  the  highway  rate,  and  the 
98th  sect,  as  to  coste  to  be  paid  by  any  defendant  where  the  defence  is  friTolous,  are  distinct  in 
their  operation,  and  are  not  to  be  connected. 

Sewible,  that  the  magistrates  are  not  bound  to  make  their  order  in  terms  exactly  following 
thoie  contained  in  the  information. 
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1840.        where  the  only  questdon  was^  who  was  liable  to  repair  it, 
^^T^^      and  that  the  word  "  highway*'  in  the  statute  meant  a  pabBe 
V-  highway^  which  was  not  disputed.  2nd^  That  the  justices  hi 

ANTS  OF  no  jurisdiction  to  make  the  present  order,  because  it  did 
Chedworth.  ^^^  follow  the  information^  and  as  the  surveyors  couU 
only  be  called  on  to  answer  the  matters  stated  in  the  in- 
formation and  no  others^  the  order  must  recite  the  infinm- 
ation^  and  follow  it;  and  as  the  order  here  was  totsDj 
different  from  the  information,  it  was  therefore  a  nullitj. 
3rd,  That  the  95th  section  applied  only  to  trials  in  the  or* 
dinary  course,  and  not  to  cases  removed  by  certiorari,  and 
that  this  was  not  a  trial  before  a  Judge  of  Assize :  md 
4th,  That  the  95th  section  of  the  statute  was  to  be  oon- 
strued  with  reference  to  the  98th,  and  merely  meant  tint 
where  the  defence  appeared  to  be  frivolous  the  costs  were 
to  be  paid  out  of  the  fund  there  mentioned. 


R.  V.  Richards  and  Oray,  for  the  prosecution, 
ted,  1st,  That  the  95th  section  of  the  act  was  imperatifc^ 
and  applied  to  all  cases  in  which  the  liability  to  repair  m 
denied.  2nd,  That  as  to  the  form  of  the  order  the  ool^ 
question  was,  whether  it  was  good  on  the  face  of  it.  3rd, 
That  the  words  "  Judge  of  the  Assize"  must  be  taken  ia 
their  ordinary  acceptation,and  that,  therefore^  a  Judge  of 
Nisi  Prius  might  order  costs ;  and  4th,  that  the  95th  and 
98th  sections  were  quite  distinct  in  their  operation,  and 
could  not  be  connected. 

Patteson,  J. — I  am  not  satisfied  as  to  what  the  constme- 
tion  of  this  act  ought  to  be ;  the  words  are  very  stroii§^ 
and  seem  to  be  difBicult  to  be  got  over;  but  to  construe 
them  as  imperative  will  lead  to  great  absurdity.  Wiih 
respect  to  the  order  I  am  inclined  to  think,  that  when  the 
justices  had  the  case  before  them  they  might  make  ai^ 
order  respecting  it  which  they  thought  fit.  As  to  connect- 
ing the  95th  and  98th  sections,  I  think  that  cannot  be  donei 
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they  are  introduced  into  the  statute  for  different  pur-        1340, 
poses.    I  will  take  time  to  consider  of  the  case.  ^^  ^    " 

*  Rbgima 

9. 

The  Inhabit* 

After  taking  time  to  consider^  Mr.  Justice  Patteson  re-       ants  of 
fiised  to  make  any  order  for  costs.  Ch«dwo»th. 


A.  V.  Richards  and  Oray,  for  the  prosecution. 
IauUow,  Serjt.^  and  Greaves,  for  the  defendant. 


[Attomies — Herbert  and  BevirJ] 


See  the  94th,  95th,  and  98th 
■ections  of  the  Highway  Act,  5  &  6 
Win.  4,  c.  50,  which  are  set  out 
in  Burn's  Justice,  Ht.  Highways. 
Tlie  98th  section  appears  to  apply 
to  all  defendants,  whether  parishes 
or  private  individuals,  and  under  it 
emjf  defendant  is  liable  to  costs, 
where  the  defence  is  "  frivolous  or 
Tvzatious."  The  95th  section  gives 
eoats  to  be  paid  out  of  the  highway 
nte,  and  that  is  not  by  its  terms 
Mmited  to  cases  where  the  defence 
if  frivolous  or  vexatious.  See  the 
case  of  Rey.  v.  Yarkhilly  ante,  p. 
218. 

The  case  of  Regma  v.  Inkahitr 
amU  of  Preston,  2  M.  &  Rob.  137, 
(which  seems  to  have  gone  on  the 
98th  section),  was  an  indictment 
preferred  at  the  sessions  by  direc- 
tion of  the  justices  under  the  stat 
5  &6WilL4,  C.50,  s.  95,  and  the 
defendants  had  removed  it  by  cer- 
tiorari into  the  Queen's  Bench. 
The  defendants  were  found  guilty, 
and  Cresswellf  for  the  prosecution, 
iqpplied  to  Alders<m,  B.,  (who  had 
tried  the  case),  for  an  order  on  the 
defendants  for  costs,  under  the  98th 
section  of  the  statute.  "  Alderton^ 
B.,  expressed  himself  to  be  clearly 

VOL.  IX. 


of  opinion,  that  the  defence  was 
'  frivolous  and  vexatious'  within  the 
meaning  of  the  section  cited,  and  a 
case  in  which,  if  the  legislature  had 
given  him  authority  to  do  so,  he 
should  make  an  order  on  the  de- 
fendants to  pay  the  costs;  but  as 
the  discretion  over  the  costs  was  in 
terms  given  to  the  Court  at  which 
the  indictment  wa$  fref erred,  and 
not  to  the  Court  before  which  it  was 
tried,  he  entertained  much  doubt 
whether  he  could  make  the  order ;" 
and  on  the  following  morning  his 
Lordship  said  he  had  examined  tiie 
different  provisions  of  the  act  of 
Parliament,  and  was  of  opinion, 
that  he  had  not  any  authority  over 
the  costs,  and  the  motion  for  costs 
was  refused.  This  case  was  tried 
at  York,  at  the  Summer  Assizes  of 
1838,  and  in  a  subsequent  term  an 
application  for  these  costs  was  made 
in  the  Court  of  Queen's  Bench,  (re- 
ported 7  Dowl.  P.C.  593);  and,  after 
argument,  a  rule  for  the  payment  of 
the  costs  was  made  absolute  ;  Mr. 
Justice  WilUame  being  of  opinion, 
on  the  authority  of  the  case  of  Rex 
V.  Inhabitant*  of  Upper  Papworth, 
(2  East,  413),  that  "  the  Court  be- 
fore whom  such  indictment  shall  be 

U  N.  P, 
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preferred/*  meant  the  Court  of 
Queen's  Bench,  when  the  indict- 
ment was  removed  by  certiorari. 
In  that  case  the  provisions  of  the 
95th  section  as  to  costs  do  not  ap- 
Cbbdwosth.  pear  to  have  been  referred  to.  The 
case  of  Kegina  y.  Earl  of  Radnor 
(in  Q.  B.,  May  12,  1840)  was  an 
application  for  a  mandamus  to  ma- 
gistratesy  commanding  them  to  con- 
vict  the  surveyors  of  the  highways 
of  a  parish  in  a  penalty  not  exceed- 
ing £5f  for  non-repair  of  a  high- 
way, and  to  order  the  repair  of  the 
road.  It  appeared  that  the  magis- 
trates had  directed  a  surveyor  to 
make  a  report  on  the  state  of  the 
road,  and  that  he  made  a  report  in 
writing  that  the  road  was  out  of  re- 
pair, but  that  he  was  further  oraDy 
examined  by  the  magistrates,  who 
refused  to  convict  the  surveyor  or 
make  any  order.  In  support  of  the 
application  it  was  contended,  that 
if  the  justices  appointed  a  viewer, 
they  were  bound  by  his  report ;  and 


that  if  he  reported  the  road  to  be  ott 
of  repair,  the  oflBce  of  the  judos 
was  merely  ministerial,  and  dMj 
were  bound  to  convict  the  lurrcjw 
in  a  penalty  not  exceeding  iC5,  aid 
to  order  the  road  to  be  repaired.  Ml 
Justice  CoUrid^^  after  obKniq^ 
that  the  magistrates  were  caU 
upon,  not  cmly  to  act  ministaidf 
in  ordering  the  road  to  be  icpsini 
but  also  to  act  ministeiiany  in  coi- 
victing  the  aurTeyor  in  apeaihy, 
said,  that  the  terms  of  thestsb* 
being  in  effect,  that  if  it  shoiiUiip> 
pear  to  the  magiatratcs  thM  tfe 
road  was  out  of  repaiz^  they  Aodl 
convict  the  sorvejror;  he  codUmI 
but  think  that  the  magistrataioi 
to  exercise  a  discretion  on  (hea^ 
ject,  and  that  the  woids  «aU 
convict"  would  of  themsdvcs  ia* 
port  a  judicial  act  on  the  part  cf  At 
magistrates ;  and  the  nde  ftr  lb 
mandamus  was  discbnged  sift 
costs. 
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JUNE  SESSION,  1839. 

BEFORE    MR.   JUSTICE    LITTLEDALE. 


1839. 

Begina  v.  Caspar  and  Others.  june  I9th, 

I  .     .  24M. 

HE  first  count  of  the  indictment  stated  that  a  certain  An  indictment 


eml-^Uspased  person,  on  the  25th  of  March,  stole  102  pounds  '^;^i„^^^f^,.,. 
weight  of  gold-dust  of  the  value  of  £5000,  two  wooden  f»*'^  f^^*^ 

stole  certain 

boxes  of  the  value  of  2s.,  and  two  tin  boxes  of  the  value  of  goods :  that 
2s.,  of  the  goods  of  James  Hartley  and  others — ^against  himtrdoso; 
the  peace,  &c.  ^^^\^'  ^• 

'^         '  did  the  same ; 

The  second  coimt  stated  that  Lewin  Caspar,  before  the  ^^^^  e.  m.  re- 

.  .  ceived  a  portion 

9210.  felony  and  larceny  was  done  and  committed,  to  wit,  on  of  the  property 
the  10th  of  March,  feloniously  and  maliciously  did  incite,  havTiKSn*  ^° 
move,  procure,  counsel,  and  command  the  said  evil-disposed  *|<>ien;  >t  &!«> 

cnarffeu  Aa  a* 

person  to  commit  the  said  felony,  against  the  fonn  of  the  and  the  before- 

•4-  4^4-      St  mentioned  E.g. 

Statute,  Sec.  as  receivers. 

The  third  count  charged  ElKs  Caspar  with  being  an  ac-  tollnh^in 
cessary  before  the  fact,  and  was  similar  in  form  to  the  ^^^^  ^^^^^ 

guilty  by  the 
second.  jury,  the  con- 

The  fourth  count  stated  that  Emanuel  Moses,  on  the  good  "gainst* 
80th  of  March,  recced  the  said  102  pounds  weight  of  ai[e«eptL.c. 

,  who  was  merely 

gold-dust,  value  &c.,  of  the  goods  &c.,  ^'  before  then  felo-  charged  as  ac- 
niously  stolen,  taken,  and  carried  away  in  manner  and  form  the  fact,  and 
aforesaid,''  weU  knowing  them  to  have  been  stolen.  gJvfn^upoiTJhe 

The  fifth  count  contained  a  similar  charge  in  a  similar  charges  of  re- 

ceiving  only. 

form  against  Isaac  Isaacs  (a),  except  that  it  stated  him  to 


(a)  This  party  wai  not  in  custody,  and  was  not  tried. 

V  2 
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1839  h&re  received  the  wooden  boxes  and  the  tin  boxes  as  veD 
as  the  gold-dust. 

The  sixth  count  charged  Alice  Abrahiumw  with  xeoeiniig 
all  the  articles  mentioned  in  the  indictment^  and  was  simi- 
lar in  form  to  the  fifth  count. 

The  seventh  count  stated  that  the  said  EUis  Caspar  (i), 
on  the  30th  of  March^  the  said  102  pounds  weight  of 
gold-dust^  &c.^  &c.^  before  then  feloniously  stolen,  taken, 
and  carried  away  in  manner  and  form  aforesaid,  fidi>> 
niously  did  receive  and  have,  he  the  said  Ellis  Caqpir 
then  and  there  well  knowing  the  said  gooda  and  chutteb 
to  have  been  feloniously  stolen,  &c.,  against  the  statnti^ 
&c.,  &c. 

There  were  seven  other  counts  similar  to  the  first  seiOi 
only  stating  the  goods  to  be  the  property  of  Qtatgt 
Hathom;  and  there  were  fourteen  other  counts,  which 
stated  the  property  stolen  to  be  gold  instead  of  calfiiig  it 
gold-dust. 


When  Clarksan,  for  the  prosecution,  had  stated  the  em 
to  the  jury, 

Bampas,  Serjt,  who  was  counsel  for  Emanuel  Moae^ 
submitted  that  Clarkaon  ought  to  elect  which  of  the  pii- 
soners  he  would  proceed  against. 

Clarkson,  contra,  contended  that  it  was  a  case  in  wUdi 
he  was  not  bound  to  elect. 

LiTTLEDALE,  J.,  was  of  opiuiou  that  it  was  a  case  of 
principal  and  accessaries,  and  that  what  were  called  Ihe 
first  seven  counts  of  the  indictment  were  substantiaUy  onlf 
one  count  against  one  principal  and  several  accessaries,  ani^ 
therefore,  that  the  prosecutor  was  not  bound  to  elect. 


(a)  This  was  the  same  person      with  being  an  accetMrr  befive  tti 
as  in  the  third  countjras  charged      fisict  to  the  felony. 
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The  case  proceeded^  and  a  person  named  Henij  Moss  1939. 
called  and  examined^  on  the  part  of  the  prosecution^  as 
the  person  who  stole  the  gold-dust^  or  rather  it  was  made 
a  question  for  the  jury^  on  the  whole  of  the  evidence^  whe- 
ther he  or  Lewin  Caspar  was  the  person  who  committed 
the  robbery.  His  name  was  on  the  back  of  the  indictment 
as  a  witness  (a). 

When  the  evidence  for  the  prosecution  had  closed^ 

On  the  part  of  the  defence^  generally^  it  was  contended 
that  there  was  no  case  to  go  to  the  jury.  The  substance 
ct  the  ailment  was  as  follows : — ^There  are  two  ways  of 
firaming  an  indictment  against  an  accessary — either  by  in- 
dicting the  principal  with  the  accessary^  or  if  the  accessary 
be  indicted  alone^  you  must  either  shew  that  the  principal 
has  been  convicted^  which  you  can  only  do  by  proving  the 
xecord  of  his  conviction^  or  you  must  shew  that  the  prin- 
cipal has  been  outlawed.  Moses  is  charged  as  an  accessary 
after  the  fact  by  receiving  the  stolen  goods^  and  as  the 
prosecutor  has  not  proved  that  the  principal  has  been  con- 
victed^ the  accessary  is  entitled  to  an  acquittal.  The  ac- 
cessary cannot  be  convicted  until  the  principal  has  either 
been  convicted  or  outlawed.  If  the  principal  be  attainted^ 
and  the  attainder  be  reversed^  the  accessary  escapes ;  and 
the  same  doctrine  applies  to  cases  where  the  principal  and 
accessary  are  tried  together.  If  the  principal  pleads  not 
guilty^  and  the  accessary  does  so  also^  then  the  trial  of  both 
shall  go  on^  and  the  jury  are  to  inquire  first  of  the  guilt  of 
the  principal^  and  if  they  find  him  gmlty^  then  they  are  to 
inquire  as  to  the  accessary ;  but  if  both  are  found  guilty^ 
the  judgment  must  be  first  given  against  the  principal ; 
for  if  anything  obstruct  judgment^  as  clergy^  a  pardon^  &;c.^ 
the  accessary  is  to  be  discharged ;  and  if  the  principal  does 

(a)  There  was  also  another  in-  the  other  prisoners  with  the  same 

^ctment  against  Moss  by  name,  parts  of  the  transaction  as  in  the 

cliarging  him    with  stealing  the  present  indictment, 
property  in  question,  and  charging 
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1839.  ^^^  plead  not  guilty,  but  pleads  a  plea  in  bar  or  in  abito- 
ment,  or  autre  fois  acquit,  the  acceaaary  aliall  not  be  pit 
to  answer  till  that  plea  be  determined.  Wben  the  guik  rf 
the  principal  is  averred,  it  can  only  be  proved  by  tiie  pOp 
cipal  being  tried  with  the  accessary,  or  if  lie  be  not,  tin 
by  the  record  of  conviction  or  outlawiy  of  the  principd. 
This  was  the  rule  of  the  common  law,  and  thoni^  v^ 
ceivers  are  not  at  common  law  acoeasariea  after  the  bd 
merely  as  receivers,  yet  they  are  made  so  by  the  statute  S 
&  4  Will.  8,  c.  9,  s.  4.  And  the  statute  7&8Geo.4,&a^ 
s.  54,  confirms  the  old  law  as  far  as  it  relates  to  aoeoMSiie% 
though  it  also  gives  another  mode  of  proceeding,  vis.  firs 
substantive  felony.  But  here  the  indictment  is  not  franel 
against  the  receivers  as  for  a  substantive  felony  under  tte 
statute,  but  it  is  in  the  form  of  an  indicrtment  agiuiik 
principal  and  accessary,  and  must  be  governed  by  the  mhi 
of  the  common  law.  The  indictment  is  also  bad  as  &r> 
relates  to  the  description  of  the  principal,  for  it  onght  to 
have  been  in  such  a  form  as  that  the  principal  could  be 
legally  convicted  upon  it.  There  is  no  principal  Ceka 
properly  charged;  no  process  could  issue  upon  it  to  faring 
in  any  principal  to  be  tried,  nor  could  any  principal  sm- 
render  himself  upon  such  an  indictment  to  take  his  tzisL 
It  should  have  been  so  framed,  in  order  to  make  it  good 
against  the  accessaries,  as  that  either  the  prindipa]  oouU 
be  tried  and  convicted  with  them,  or  that  the  record  ciiim 
conviction  of  the  principal  could  be  put  in.  The  indict- 
ment is  too  uncertain  for  it  to  be  good  cither  against  the 
principal  or  accessaries.  The  principal  ought  to  be  named 
in  a  case  like  the  present.  If  the  indictment  had  said  thit 
the  goods  were  stolen  by  a  certain  person  to  the  jurors  un- 
known,  that  would  not  be  supported  if  it  turned  out  thit 
he  was  known.  The  indictment  ought  to  shew  who  stdk 
the  goods,  for  otherwise  the  accessaries  do  not  know  whst 
is  the  felony  against  which  they  are  to  defend  themsches. 
Supposing  there  were  two  indictments  for  the  same  offenoei 
and  there  was  an  acquittal  on  the  first,  how  could  there  be 
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a  ]^ea  of  autre  fois  acquit  to  an  indictment  firaxned  with  1839. 
such  uncertainty  ?  What  evidence  could  the  party  acquit- 
ted give  as  to  who  was  the  evil-disposed  person  mentioned 
in  the  first  indictment  ?  The  evil-disposed  person  might 
be  John  Thomas,  or  William  Smith,  or  anybody  else;  and 
an  indictment  is  bad  to  which  you  cannot  plead  autre  fois 
acquit,  or  autre  fois  convict.  There  being  two  indictments 
in  respect  of  this  transaction,  is  a  practical  illustration  of 
the  extreme  difficulty  in  which  a  prisoner  is  placed.  It  is 
ttne  that  these  latter  objections  are  rather  upon  the  record. 
80  far  as  Moses  is  concerned,  it  may  be  admitted  that  if 
the  indictment  had  been  for  a  substantive  felony  under 
the  Stat.  7  &  8  Greo.  4,  c.  29,  s.  54,  merely  for  receiving  the 
goods  knowing  them  to  have  been  stolen,  it  would  not  be 
necessary  to  state  who  stole  the  goods.  But  this  indict- 
ment is  not  framed  on  the  statute — it  is  an  indictment 
against  principal  and  accessaries,  and  not  for  a  substantive 
teionj,  A  substantive  felony  is  a  single  felony  against  one 
or  more  individuals,  whereas  here  there  are  five  separate 
felonies,  one  of  the  prisoners  being  charged  as  accessary 
both  bef(»re  and  after  the  fact.  If  it  were  a  charge  of  a 
substantive  felony,  the  prosecutor  must  elect  against  which 
of  the  prisoners  and  for  which  felony  he  would  proceed. 
If  it  is  a  substantive  felony,  and  not  to  be  treated  as  an 
indictment  against  principal  and  accessary,  then  a  great 
deal  of  evidence  hat  been  given  against  Moses  and  Abra- 
hams which  would  not  have  been  admissible  if  they  had 
been  separately  tried  for  a  substantive  felony.  Whether 
the  prosecutor  was  compellable  or  not  to  make  his  election 
before  the  evidence  was  gone  into,  he  is,  at  all  events,  now 
that  it  is  clolsed,  bound  to  elect  against  which  of  the  pri- 
aouers  singly  the  case  shall  be  submitted  to  the  jury. 

C.  Philips,  for  Lewin  and  Ellis  Caspar,  in  addition  to 
the  objections  as  to  the  charge  of  receiving,  contended, 
that  whatever  might  be  the  rule  as  to  the  necessity  of 
Pftinipg  the  principal  felon  in  the  case  of  receivers,  it  was 
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1839.  essentially  necessary  that  he  should  be  named  in  the  cm 
of  accessaries  before  the  tact;  for  otherwise  it  would  be 
quite  impossible  for  them  to  know  against  what  felony  Aet 
were  to  defend  themselves^  and  that  even  in  the  case  of  t 
substantive  felony^  either  against  one  person  for  a  £doinr, 
or  more  than  one  person  for  a  joint  felony,  the  piiii^ 
ought  to  be  named. 

Clarksan,  Bodkin,  and  Doane,  for  the  prosecntion.— Al 
the  objections  are  on  the  record.  We  admit  that  iheieii 
no  instance  of  such  an  indictment  having  ever  been  uhI 
before^  but  the  circumstances  of  the  case  are  of  a  novel  d^ 
scription^  and  it  became  necessary  to  adopt  a  novel  fim 
of  indictment^  in  order  to  meet  them.  This  is  not  an  ii- 
dictment  against  principal  and  accessaries,  bnt  it  is  ibr  t 
substantive  felony^  and  is  inquirable  into  as  to  acccsnaa 
before  the  fact^  under  the  7  Geo.  4,  c.  64,  s.  9,  and  u  to 
receivers  under  7  &  8  G^.  4s,  c.  29,  s.  64;  and  it  ii one 
entire  transaction,  though  the  parts  are  done  at  differat 
times.  It  is  composed  of  the  stealing  by  Moss;  of  tk 
seduction  by  the  two  Caspars,  and  of  the  receiving  bj 
Moses  and  his  daughter  Abrahams,  and  by  Ellis  Caspar; 
and  the  whole  relates  to  the  stealing  and  disposing  of  Ik 
property.  There  has  been  no  decision  as  to  what  ■ 
meant  by  a  substantive  felony,  but  there  is  no  authorilj 
to  shew  that  this  is  not  a  substantive  felony.  There  u  no 
necessity  to  mention  the  name  of  the  principal.  Nor  ■ 
there  any  necessity  to  prove  any  record  of  conviction,  n 
no  conviction  is  alleged,  nor  could  any  record  of  a  convie- 
tion  of  an  evil-disposed  person  be  made  up.  It  is  snflBcieiit 
to  prove  by  parol  evidence  who  stole  the  gold-dust,  and 
the  jury  may  decide  upon  his  gmlt  just  the  same  as  if  he 
had  been  put  upon  his  trial  with  the  accessaries.  And,  is 
to  the  difficulty  alleged  with  respect  to  pleading  autre  foit 
acquit,  or  autre  fois  convict,  there  would  be  no  difficulty  in 
supporting  such  pleas,  by  introducing  proper  averments. 
There  are  many  instances  of  separate  felonies  being  in- 
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dnded  in  the  same  indictment^  and  tried  as  substantive  1839. 
ftlonies.  The  proper  interpretation  of  the  words  substan- 
tive felony  is^  that  it  has  reference  only  to  the  transaction 
itself^  merely  for  the  purpose  of  stating  the  offences 
themselves^  which  are  to  be  the  subject  of  inquiry ;  that  is^ 
the  whole  transaction  or  corpus  delicti^  and  under  the 
meaning  of  the  expression  substantive  felony^  you  may 
liave  an  indictment  without  naming  the  principal.  This 
18  not  a  case  in  which  the  prosecutor  is  bounds  either 
1)efore  the  evidence  is  gone  into  or  after  it  has  been  given^ 
to  elect  which  of  the  prisoners  singly  he  will  proceed 
against^  inasmuch  as  it  is  all  one  transaction.  If  the  pri- 
soners meant  to  say  that  there  ought  to  have  been  a  pre- 
vious conviction  of  the  principal^  they  should  have  ob- 
jected to  being  put  upon  their  trial  before  the  principal 
was  convicted. 

LiTTLEBALE^  J.^  was  of  the  same  opinion  after  the  case 
foor  the  prosecution  had  been  closed^  as  he  was  after  it  was 
opened^  and  before  any  evidence  was  given — ^viz.  that 
upon  an  indictment  framed  like  the  present^  the  prosecu- 
tor was  not  bound  to  elect  as  to  which  of  the  prisoners 
singly  the  case  should  be  submitted  to  the  jury. 

The  case  went  to  the  jury  as  against  all  the  prisoners^ 
and  the  jury  found  them  all  guilty. 

LiTTLEDALE^  J.,  rcscrvcd  the  whole  of  the  objections  for 
the  opinion  of  the  Judges^  and  the  counsel  for  the  pri- 
soners were  considered  as  having  made  in  arrest  of  judg- 
ment such  of  them  as  were  upon  the  record. 

Clarkson,  Bodkin,  and  Doane,  for  the  prosecution. 

BompaSf  Seijt.^  Adolpkus,  Prendergast,  C.  PMU^s, 
Manioffu  Chambers,  and  C.  C.  Janes,  for  the  respective 
jprisoners. 

[AttomiM — W,  C,  Humpkrtys  and  Isaacs  and  others.] 
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BEFORE    LORD   BENM AN^  C.  J. ;     TINDAI*^  O.  J.  ;  LORD  Alll- 
OER^  C.  B.;   LITTLEDALE^  J.;   B08AKQI7BT^  J« ;    FARK^R; 
No9,l6th.  FATTBSON^J.;    WILLIAMS,  J. ;  OURNST,    B. ;    GOLBUOO^ 

J.  i   COLTM AN,  J.  ;   MAULB,  J.  ;    ROLFB^  B. 

Bompoi,  Seijt.,  for  the  priaoners. — The  propoBtki 
which  it  is  necessary  for  me  to  sapport  is,  that  this  is  ■ 
indictment  against  principal  and  aocesBanea,  mnd  tiie 
sequence  is,  that  unless  the  principal  be  conyicted,  the 
oessaries  are  entitled  to  be  discharged.  The 
Judge  at  the  trial  said  that  he  thought  it  was  an  indict 
ment  against  principal  and  accessaries,  or  he  would  hne 
required  the  prosecutor  to  elect.  It  is  of  material  Gfsm^ 
quence  to  a  prisoner  whether  he  is  tried  on  an  ifldictmeBi 
as  against  principal  and  accessary,  or  as  for  a  substantiie 
felony ;  because  in  the  latter  case  he  would  hare  the  rig^t  to 
call  on  the  prosecutor  to  elect,  which  would  get  rid  of  tk 
effect  of  some  evidence,  and  prevent  the  giving  of  other 
evidence  by  the  rules  of  law. 

Lord  Abinger,  C.  B. — ^Being  an  accessary,  by  the  mo- 
dem statute,  he  is  subject  to  an  indictment  without  the 
principal,  and  yet  it  would  be  the  same  offence. 

Bompas,  Scrjt. — The  form  of  the  indictment  is  dctflj 
an  indictment  against  the  prisoners  as  accessaries.  Then 
was  also  another  indictment  naming  the  principal,  and  m 
the  indictment  in  question  the  parties  are  indicted  fiir 
different  offences ;  by  the  7  Geo.  4,  c.  64,  s.  9,  it  is  enacted, 
that  if  any  person  shall  counsel,  procure,  or  command  any 
other  person  to  commit  any  felony,  the  person  so  counsel- 
ling, &c.,  shall  be  deemed  guilty  of  felony,  and  may  be  in- 
dicted and  convicted  either  as  an  accessary  before  the  fact 
to  the  principal  felony,  together  with  the  principal  fdon, 
or  after  the  conviction  of  the  principal  felon^  or  may  be 
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jndicted  and  convicted  of  a  substantive  felony^  whether  the  |g^^ 
]pn|)cipal  felon  shall  or  shall  not  have  been  previously  con- 
Tietedf  or  shall  or  shall  not  be  amenable  to  justice.  This 
indietment  may  be  taken  as  an  indictment  against  the 
pmiies  as  accessaries  b^ore,  and  accessaries  after  the  fact. 
ISiqr  were  so  treated  at  the  triaL  Whether  it  is  also  a 
fOlMtantive  felony  is  another  question,  which  J  will  deal 
irith  presently.  The  indictment  is  the  same^  except  that 
m  certain  evU-diq^oged  person  is  substituted  fpr  Henry  Mobs. 
How  can  this  make  it  less  or  more  an  indictment  against 
fbem  as  accessaries?  Kit  makes  it  a  bad  indidsnent  alto- 
gether, I  cannot  help  that.  There  is  no  decided  case 
against  me  at  all.  The  first  question  is,  what  is  the 
consequence  of  so  treating  it  ?  The  first  consequence  is, 
that  we  must  inquire  what  is  the  effect  of  the  conviction 
of  an  accessary,  when  the  principal  is  not  convicted.  K 
the  late  statutes  have  not  altered  the  matter,  the  general 
rules  of  law  are  quite  clear.  In  Lord  Sanchar's  case,  it 
was  held  that  the  attainder  would  be  reversed  after  he  was 
hanged.  (9  Coke,  119).  I  will  just  cite  the  authorities. 
There  is  1  Hale,  P.  C.  p.  618.  Before  the  statutes  a  party 
receiving  could  only  be  tried  for  a  misdemeanour,  he  was  not 
an  accessary  at  all.  The  prisoners  have  not  waived  any 
right  by  being  compelled  to  plead.  If  the  principal  were 
convicted,  and  not  attainted,  the  accessary  could  not  be 
tried.    In  2  East,  P.  C.  p.  446,  it  is  so  stated. 

Lord  Abinoer,  C.  B. — Is  there  any  doubt  that  by  the 
common  law  the  accessary  could  not  receive  judgment 
unless  the  principal  were  attainted,  and  that  he  could  not 
even  be  tried  without  Ids  own  consent? 

Clarkson,  for  the  prosecution. — There  is  not  any  doubt 
on  that  subject. 

BompaSf  Serjt. — ^Then  the  question  will  be,  whether 
this  is  an  indictment  under  the  statute.    The  indictment 
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1839.  certainly  concludes  against  the  form  of  the  statute.  Al 
previous  statutes  are  repealed,  and  therefore  the  7  Gieo.  \ 
c.  64,  and  the  7  &  8  Geo.  4,  c.  29^  are  the  statutes  oi 
which  the  Court  must  decide*  Without  going  through  il 
the  previous  statutes  which  are  set  out  in  2  East,  P.  C. 
p.  743, 1  will  just  call  the  attention  of  your  lordships  U 
the  state  of  the  law.  By  the  statute  of  Anne,  receinnf 
was  indictable  as  a  misdemeanour.  This  was  a  distinel 
simple  charge.  The  effect  of  the  present  statute  is  to 
make  that  a  felony  which  before  was  a  misdemeanoir. 
There  is  some  slight  difference  between  the  <daases  in  the 
two  acts,  but  one  illustrates  the  other;  and  it  will  be  mb 
that  the  crime  of  an  accessary,  and  the  crime  of  committiBg 
a  substantive  felony,  were  intended  to  be  kept  just  as  dii- 
tinct  as  when  one  was  a  misdemeanour  and  the  other  s 
felony.  The  material  words  are,  "  and  may  be  indidel 
and  convicted  either  as  an  accessary  after  the  fisct,  or  fart 
substantive  felony ;  and,  in  the  latter  case,  whether  the 
principal  felon  shall  or  shall  not  have  been  previously  ooi- 
victed,  or  shall  or  shall  not  be  amenable  to  justice.^^  Ac- 
cording to  the  well-known  maxim  "expressio  nnius  eit 
exclusio  alterius,'^  it  is  the  same  as  if  the  legislature  hal 
said,  not  in  the  former  case,  but  only  in  the  latter. 


Lord  Abinoer,  C.  B. — K  you  indict  him  as  an 
sary,  you  must  follow  the  rules  of  the  conmion  law.  Hov 
would  you  frame  an  indictment  against  him  for  the  sub- 
stantive felony? 

Bompas,  Serjt. — ^This  would  be  the  form : — one  silver 
tankard,  &c.,  by  a  certain  evil-disposed  person  then  before 
stolen,  &c.,  of  the  said  evil-disposed  person,  feloniously  did 
receive,  well  knowing  &c. 

Lord  Abinoer,  C.  B. —  The  only  difference  then  is, 
that  the  indictment  in  question  is  a  little  longer  than  the 
one  you  read. 
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.    BompaSf  Serjt. — ^That  is  not  exactly  so.     This  indict-        1939. 
jnent  contains  several  distinct  offences. 


TiNDAL^  C.  J. — ^You  see  it  all  relates  to  one  transaction; 
it  does  not  relate  to  separate  transactions. 

Bon^p€Uf  Serjt. — The  parties  never  saw  each  other^  and 
yet  evidence  was  given  of  what  was  said  by  each. 

Lord  Abinoer^  C.  B. — ^That  is  only  a  difficulty  which 
jffises  in  every  case  where  more  than  one  prisoner  are 
dbarged  in  the  same  indictment. 

Bampas,  Serjt. — If  they  were  tried  as  accessaries  when 
they  were  not  accessaries^  then  it  will  be  wrong. 

BosANQUBT^  J. — ^The  question  must  be^  how  were  they 
indicted? 

Bon^KU,  Serjt. — Tf  they  were  improperly  tried,  the  ques- 
tion for  the  Court  will  be  the  same,  for  they  will  have  been 
improperly  convicted.  The  argument  on  the  other  side 
must  be,  (because  it  was  so  at  the  trial),  that  this  is  all  one 
substantive  felony,  and  that  is  what  is  meant  by  the 
statute.  The  term  substantive  means  that  if  the  whole 
put  in  the  indictment  is  a  substantive  felony,  that  is  suffi- 
cient. 

.   Pabke,  B. — ^It  means  an  offence  that  does  not  depend 
upon  the  conviction  of  the  principaL 

Bompas,  Serjt. — ^If  the  parties  are  to  be  tried  for  sub- 
stantive felonies,  they  must  be  indicted  alone ;  and  they 
can  only  be  indicted  together,  if  they  are  indicted  as  prin- 
cipal and  accessaries. 

Lord  Abinobb,  C.  B. — ^Will  it  not  come  to  this  ?   Sup- 
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lg39.  poring  my  Brother  LitUecUde  was  wrong  in  tiying  al  to- 
gether and  treating  it  as  one  indictment,  are  we  not  Id» 
terfere? 

Bompas,  Seijt. — ^If  I  had  the  right  to  call  on  tiie  pn» 
cuter  to  electa  it  will  be  a  mis-trial.  I  now  contend  tti 
the  indictment  is  bad  altogether.  I  refbr^  principiDfite 
the  case  of  Lewin  Caspar^  who  is  indicted  na  an  aeeeHi} 
before  the  fact.  The  statute  directs  the  attention  to  Ik 
goods,  and  yon  must  state  them  in  the  indictment,  M  it 
is  not  necessaiy  to  state  all  the  ciicumataoees  of  the  i» 
ceiving.  But  as  to  Lewin  Caspar^  the  case  is  totaDj£t 
ferent,  because  he  is  charged  with  inciting  a  certain  po- 
son  to  commit  a  felony,  and  it  cannot  be  contended  tbl 
that  person  need  not  be  named. 

Lord  Abinoeb,  C.  B. — Suppose  he  was  not  known? 

Bompas,  Seijt. — Here  he  was  known.  It  is  dear  tbi 
before  the  statute  a  man  could  not  be  indicted  for  incitiBg 
a  person  unknown.  They  ought  to  shew  who  he  wm  it 
they  can,  and  if  they  cannot,  they  must  set  out  an  esene 
for  it.  They  should  either  name  lum^  or  say  that  he  is  i 
person  unknown.  I  cannot  find  any  case  since  the  its- 
tutes ;  but  in  the  cases  which  occurred  when  it  was  a  ndi- 
demeanour,  the  name  was  set  out.  In  Sexy.  Afler(f)y 
which  was  an  indictment  on  the  stat.  87  Greo.  3,  s.  70,  far 
endeayouring  to  incite  and  stir  up  a  person  serving  in  tte 
army  to  commit  an  act  of  mutiny,  and  in  which  Ur. 
Baron  Gumey  was  counsel  for  the  prisoner^  the  name  of 
the  party  was  set  out. 

GuRNET>  B. — ^The  objection  I  took  there  waa^  tiist  Ae 

mode  of  inciting  was  not  set  out. 

(a)  1  B.  &  P.  180. 
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Bampas,  Seigt^-^But  if  the  maji's  name  had   been        1939. 


cvtnitted  too^  would  it  not  have  been  an  objection? 

Lord  Abinger,  C.  B. — We  had  a  case  reserved  as  to 
the  mnrder  of  a  child  (a). 

OiTBNBT^  B. — ^The  situation  of  the  prisoner  is  the  same 
M  if  the  indictment  had  added  the  words,  ^'to  the  jurora 
unknown.'^    It  gives  him  as  much  information. 

Lord  Abimobb,  '  C.  B. — ^The  difficulty  would  be  in 
l^eading  autre  fois  acquit  to  a  second  indictment. 

Maule^  J. — ^You  must  give  as  much  information  as  you 
can. 

Bompas,  Serjt. — They  are  bound  to  insert  the  name  if  it 
is  known. 

Lord  DbnmaNj  C.  J. — Otherwise^  the  prosecutor  may 
reserve  it  in  his  own  breast  to  select  which  he  will  proves 
of  forty  different  offences. 

Bampas,  Serjt. — The  difference  is  very  material  between 
an  indictment  as  accessary^  and  for  a  substantive  felony. 
These  are  the  grounds  on  which  it  strikes  me  that  the 
opinion  of  the  learned  Judge  at  the  trial  was  correct — viz. 
that  the  prisoners  were  indicted  as  aocessaiiesi  and  there- 
fore  they  could  not  legally  be  convicted  without  the  prin- 
cipal. 

Clarkttmf  for  the  prosecution. — The  conviction  is  per* 
fectly  good.  I  take  it  that  Mr.  Serjt.  Bampas  has  raised 
three  objections :  Ist^  that  the  indictment  is^  in  the  ordi^ 
nary  sense  of  the  term^  against  principal  and  accessaries^ 
and,  therefore,  cannot  be  supported,  because  the  principal 

(o)l  R.  v.  Bi99^  ante,  Vol.  S,  773. 
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1839.  ^  ^^^  convict,  attaint,  or  outlawed ;  2nd9  tiliat  we  oii|^tD 
have  been  called  on  to  elect  against  whom  we  intended  to 
proceed,  as  there  appeared  several  distinct  cliarges  agnint 
the  different  prisoners ;  Srdly,  that  the  indictment  cumoK 
be  supported  as  against  the  accessary  before  the  &ct  At 
to  the  first  objection,  supposing  the  indictment  was  stndlf 
against  principal  and  accessaries,  yet  the  convictkmii 
good,  as  no  objection  was  taken  on  the  part  of  tibe  ami* 
saries  to  their  being  tried  before  the  principal  was  finlii- 
coming.  The  prisoners  should  have  objected  befim  tlMj 
were  given  in  charge,  and  have  no  right  to  take  the  dntt 
of  being  acquitted  by  the  jury,  and  afterwards  take  te 
objection.  The  accessary  can  only  object  when  cdU 
upon  to  plead  (a). 

Lord  Denman,  C.  J. — ^Does  not  that  assume  an  indict^ 
ment  with  a  principal  properly  described? 

Clarkson. — It  may  be  so;  and  if  there  had  been  m 
statute  or  authority  on  the  subject,  we  might  have  had  sone 
difficulty.  But  there  are  the  cases  of  22.  t.  Jams  (i),  al 
R.  V.  Wheeler  (c).  In  the  former  of  those  cases  the  indiet* 
ment  in  one  count  set  out  the  name  of  the  thie^  and  in 
another  count  merely  mentioned  ''a  certain  evil-disposed 
person.'' 

Gurnet,  B. — ^There  was  a  case  of  a  mannfiustcny  irhat 
servants  were  kept,  and  from  the  circumstance  of  the  walk 
not  being  scaled,  it  was  dear  that  the  robbezy  must  hate 
been  committed  by  a  servant,  and  several  persons  woe 
convicted  of  receiving  the  property,  knowing  it  to  hue 
been  stolen. 

(a)  See  the  case  of  Reg,  v.  Ash-  stolen  by  "  a  certain  erfl-dupoMd 

maUf  ante,  p.  236.  person/'  without  naming  hnn. 

(6)  6  C.  &  P.  156.   In  that  case         (c)  7  C.  &  P.  170.     In  tins  cvt 

it  was  held  that  a  count  was  good,  a  similar  count  was  held  good.  Set 

which  charged  the  prisoner  with  also  the  case  of  Re^.  v.  f^iktm, 

receiving  property  which  had  been  ante,  p.  280. 


I 
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Lord  Denman,  C.  J. — That  is  the  sort  of  case  to  which        1839. 
tlie  statute  is  more  particularly  directed.  'IT""^' 


CoLTMAN^  J. — ^There  would  be  no  difficulty  in  stating 
tliat  the  person  was  unknown. 

.    liord  Denman^  C.  J. — But  you  do  not  want  that  here. 

Clarkson  proceeded  to  read  the  case  of  R.  v.  Wheeler. 

Patteson^  J. — ^That  was  for  a  substantive  offence.  There 
ift  no  objection  to  such  a  count  in  case  of  the  charge  of  a 
•obstantiTe  offence.  But  in  any  of  these  cases  was  there 
any  count  charging  a  party  as  accessary^  which  did  not 
mention  the  name  of  the  principal  ? 

CbrJbon.— There  was  not  any  such  count:  but  I  con« 
tend  that  the  objection  came  too  late;  and  as  it  is  doubtful 
whether  the  words  of  the  statute  would  not  prevent  any 
other  trial  after  acquittal  on  this^  they  could  have  no  right 
to  lie  by  and  take  the  chance  of  the  verdict,  and  then  raise 
the  objection. 

Patteson  J. — It  would  only  be  a  waiver  of  the  objection 
to  being  tried  before  or  without  the  principal,  but  no 
waiver  of  any  objection  to  the  indictment  itself. 

TiNDAL,  C.  J. — ^According  to  my  Brother  Littledale,  the 
indictment  alleges  that  a  certain  evil-disposed  person  stole 
certain  goods,  and  that  one  person  incited  him  to  commit 
the  offence,  and  others  received  different  portions  of  the 
goods,  and,  therefore,  it  is  contended,  that  the  whole  is  only 
a  history  of  the  transaction. 

Clarkson. — According  to  my  Lord  Hale,  ^'  an  indictment 
is  nothing  else  but  a  plain^  brief,  and  certain  narrative  of 
an  offence  committed  by  any  person,  and  of  those  neces- 

VOL.  IX.  X  N.  p. 
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1839.  SA17  circumstances  that  concur  to  ascertain  the  fiiet  ai 
its  nature/'  and  such  is  the  present  indictment  Iti 
merely  using  the  same  substantive  allegation  with  a  greiter 
copiousness  of  words.  It  has  been  the  practioe  far  it 
last  twenty  years  to  combine  the  principal  and  levinl 
accessaries  without  reference  to  time ;  and  there  are  mm 
instances^  I  believe,  in  which  joint  and  several  leoeiviip 
have  been  combined  in  one  indictment.  Such  an  in&ft- 
ment  is  not  for  separate  offences  oommitted  by  thenikt 
for  separate  acts  committed  by  them  in  furtherance  of  fle 
same  felony.  It  is  ono  transaction  only,  and  the  itito' 
ment  of  the  different  parts  of  the  same  transacticni  m 
caUed  counts ;  but  it  is  all  one  chai^  in  substance. 

Patteson,  J. — Is  there  any  case  in  which  receives  4 
different  goods  at  different  times  have  been  included  a 
one  indictment  without  the  principal  felon  ? 

Clarhon. — There  is  not.  But  I  shall  shew,  firom  09 
learned  friend's  own  argument,  that  this  is  a  bad  indict- 
ment as  against  principal  and  accessaries;  but  he  hsa  nol 
shewn  any  reason  why  it  is  not  good  as  a  charge  of  a  nl^ 
stantive  felony.  In  the  report^  in  the  case,  of  my  friend*! 
argument^  it  is  said^  '^  I  admit  these  things  were  neoenirf 
to  make  a  good  indictment  as  against  principal  and  aoo» 
sary^  but  they  were  not  necessary  for  the  substuliic 
felony."  We,  on  the  part  of  the  prosecution,  never  oa- 
sidcred  it  as  a  case  of  principal  and  accessaries.  Bat  nj 
friend  says,  that  if  the  indictment  be  for  a  substantiie 
offence^  then  we  cannot  convict  on  it  more  than  one  fot^ 
son.  The  indictment  is  not  new  in  principle.  The  tne 
interpretation  of  the  two  statutes  is,  that,  with  the  esoep- 
tion  of  the  absence  of  the  principal,  there  must  be  all  da 
forms  and  incidents  necessary  to  constitute  the  offence. 
As  to  the  accessary  before  the  fact,  I  feel  myself  modi 
more  pressed^  for  although  I  might  say  the  statute  looks  to 
the  incitement  to  the  commission  of  a  felony  rather  tbia 
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te  inciting  any  particular  person^  yet  it  may  be  said  there        i839. 
M  a  distinction  between  the  two  cases. 


Pabke^  B. — Have  yon  considered  whether  this  is  not 
^nred  by  the  statute  7  Geo.  4,  c.  64,  s.  21  ?    In  the  case 
the  Polish  notes  that  question  arose  (a). 


CUarkaon. — ^But  the  statute  provides  that  no  person^ 
:  luywever  tried^  shall  be  liable  to  be  prosecuted  for  the  same 
.  offence^  and  this  makes  it  of  very  great  importance  to  sup* 
I  port  this  indictment.  In  conclusion,  the  object  of  the 
I  statute  being  to  fSacilitate  the  bringing  home  of  justiee  to 
I  neoessaries,  I  submit  that  that  object  would  be  firustrated, 
fir^  at  least,  no  benefit  would  be  derived  from  the  statute,  if 
t    this  indictment  should  be  held  not  sufficient. 


Lord  Dbnman,  C.  J. — What  difficulty  would  there  have 
be»i  in  indicting  each  accessary  alone  ? 

Clarkson. — ^None,  except  that  we  must  have  had  several 
iarials  j  and  I  submit  that  we  had  the  right  to  take  them 
altogether. 

Bompoi,  Serjt.,  commenced  his  reply. 

Parke,  B. — ^What  did  you  mean  by  election  at  the 
trial?  to  convict  one  and  let  off  the  others?  In  8  East,  46, 
Jjord  EUenboroufflh  says,  that  where  to  the  offences  chained 
in  different  counts  there  may  be  the  same  plea  and  the 
same  judgment,  there  is  no  authority  that  such  joinder  in 
one  indictment  is  bad  in  law.    That  seems  to  be  the  gene- 


{a)  See    IL    v.    Harrit    and  shall,  after  verdict,  be  held  suffi- 

Oiherty  VoL  7  of  these  Reports,  dent  to  warrant  the  punishment 

p.  429.  The  statute  7  Geo.  4,  c.  64,  prescribed  by  the  statute,  if  it  de- 

8.  21,  provides,  that  where  an  of-  scribe  the  ofience  in  the  words  of 

fence   has  been  created   by  sta-  the  statute. 
tote,  the  indictment  or  infoimation 

x2 
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1839.  ^  ^^  >  ^u^  in  3  T.  B.  106,  the  altematiYe  is  stated  thn: 
'^  If  it  appear,  before  the  defendant  has  pleaded,  or  tk 
jury  are  chained,  that  he  is  to  be  tried  for  separate  of- 
fences, it  has  been  the  practice  of  the  judges  to  quash  tk 
indictment,  lest  it  should  confound  the  prisoner  in  b 
defence :  but  these  are  only  matters  of  prudence  and  & 
cretion.  K  the  judge  who  tries  the  prisoner  does  wt 
discover  it  in  time,  I  think  he  may  put  the  proseeutar 
to  make  his  election  on  which  chaise  he  will  ]■»• 
ceed/' 

Maule,  J. — That  refers  to  a  case  where  there  wm 
several  charges  against  one  defendant^  and  there  it  mi^ 
not  be  known ;  but  where  there  are  seTeral  defendants,  it 
must  be  known. 

Parke,  B. — It  makes  a  very  material  difference  to  tk 
justice  of  the  case,  whether  the  objection  is  taken  att 
time  when  it  can  be  rectified,  or  not. 

BompaSy  Seijt. — ^The  indictment  is  not  the  same  ia 
principle,  unless  it  is  an  indictment  against  principal  ail 
accessary.  As  to  the  21  st  section  of  the  7  Geo.  4,  c.H 
that  requires  the  ofience  to  be  described  in  the  wordi  of 
the  statute,  which  has  not  been  done  here. 

Parke,  B. — Only  on  the  supposition  that  this  niif 
be  taken  as  a  bad  count  as  against  principal  and  accenaiff 
and  a  good  collection  of  charges  as  against  substantife 
offenders. 

Bompas,  Serjt. — Then  consider  what  is  meant  bv  d^ 
scribing  "the  offence.^'  Can  it  mean  that  you  nuyoj 
that  some  person  committed  it  ? 

Parke,  B. — It  would  be  bad  on  demurrer;  but  if  jot 
plead,  you  cannot  object  to  it  afterwards. 
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Mavle^  J. — The  words  are  not  pursued  here,  because         i^^ 
the  word  "  other  "  is  not  inserted  in  the  indictment. 


•  Lord  Abinoer,  C.  B. — ^The  sum  of  your  argument  is, 
that  the  statute  does  not  describe  the  offence,  but  only 
pfovides  that  the  accessary  may  be  tried  without  the  prin- 
cqpal.     It  only  gives  a  new  mode  of  prosecution. 

Bompas,  Serjt. — ^Mr.  Justice  Buller  says,  that  in  crimi- 
nal cases  it  is  never  too  late  to  revise  what  has  been 
done. 

Patteson,  J, — Does  that  apply  against  the  very  words 
<xf  an  act  of  Parliament  ? 

BampaSy  Serjt. — ^But  I  submit  that  this  section  does  not 
mpply  to  this  particiQar  case.  As  to  the  words  substantive 
fblony,  Mr.  Clarkson  says,  it  means  in  one  view,  that  it 
all  relates  to  one  transaction. 

TiNOAL,  C.  J. — ^The  meaning  was,  that  you  should  not 
charge  an  inciting  to  steal  at  diffierent  times  different 
goods;  that  there  must  be  only  one  substratum  or  cor- 
pus delicti. 

Bompas,  Serjt. — When  you  indict  a  party  as  accessary 
before  the  fact,  the  felony  is  the  stealing  the  goods ;  when 
you  indict  for  the  substantive  felony,  the  felony  is  the 
inciting.  You  cannot  convert  a  count  charging  a  person 
as  accessary  into  a  count  for  a  substantive  felony;  but 
you  must  have  two  counts  and  this  brings  it  within  the 
cases  in  Carrington  and  Payne.  In  those  cases  there  were 
two  separate  counts,  but  here  it  is  not  so. 

Patteson,  J. — ^You  say  the  distinction  is  that  which 
you  have  just  mentioned,  now  just  look  at  this  indictment, 
the  felony  is  charged  to  be  the  receiving. 


Regina 
Caspar. 
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Bampas,  Seijt. — ^I  do  not  refer  to  tlie  fam  of  theindkt- 

mcnt  only. 

Mauub^  J. — K  the  part  ftating  the  stealing  stood  akic^ 
would  it  be  any  indictment  at  all? 

Bampasj  Segt. — ^Eveiy  bad  indictment  is  no  indiet- 
ment. 

Mauli,  J. — It  is  a  finding  by  the  Gnuid  Jnry  thallk 
goods  were  stolen. 

Lord  Abinges,  C.  B. — ^It  is  only  putting  in  the  ink 

instance  that  which  is  usually  put  last. 

Bompas,  Serjt. — ^My  firiend  says  we  are  too  late,  b^ 
cause  we  did  not  object  before  plea.  This  is  not  comiit- 
ent  with  the  passage  in  the  Pleas  of  the  Crown.  Thoe 
must  be  a  distinct  requisition  of  the  piiacmer  to  say  wh^ 
ther  he  will  be  tried  or  not.  He  cannot  know  unless  he 
is  informed  whether  the  principal  has  been  convicted  or 
not. 


1840. 
March, 


Their  Lordships  took  time  for  further  consadentifli^ 
and  at  the  March  Sessions  of  1840, 

Williams,  J.,  gave  judgment,  and  stated  that  As 
Judges  were  of  opinion  that  the  conviction  as  to  Lewis 
Caspar  was  incorrect  in  point  of  law,  and  that  the  judgmBofc 
must  be  arrested  (a).  His  Lordship  said  with  lefeienoe  ts 
the  prisoners  who  were  charged  with  receivin^^  ''Tbs 
Judges  have  considered  the  question,  and,  having  coBih 
dered  it,  they  have  come  to  the  conduaion  that  there  was 

(a)  Lewin  Caspar  was  after-  Moss  to  commit  the  fekny,  mA 
wards  convicted,  on  an  indictment  was  sentenced  to  be  transported  fcr 
cliarging  him  with  inciting  Henry      seven  years. 
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sothing  erroneous  in  that  part  of  the  prosecution,  and 
HbaX  upon  those  counts  which  charged  you  as  receivers  of 
Stolen  goods,  well  knowing  them  to  have  been  stolen,  you 
were,  in  point  of  law,  properly  convicted,  and  the  convic- 
tion ought  to  be  sustained. 
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Reotna 

V. 

Caspak. 


Ellis  Caspar,  and  Emanuel  Moses,  were  sentenced  to 
fourteen  years'  transportation,  and  Alice  Abrahams  to  four 
months'  imprisonment,  to  be  reckoned  from  the  time  of 
paanng  the  sentence. 


NOVEMBEE  SESSION,  1889. 


BEFORE    MR.    BARON    PARKB. 


T] 


Begina  v.  Henry  and  Taunton. 


1839. 

Nov.  30th, 


HE  prisoners  were  indicted  for  a  robbery  on  Jabez  A.  &  b.  were 
Poulson,  on  the  1st  of  October,  at  St.  John  the  Evangelist,  offence  of  rob- 
Westminster,  putting  him  in  fear,  and  taking  from  his  per-  ^^"JJ'j  ^^iIl^ 
•on,  and  asainst  his  wiD,  one  watch,  value  £1 ;  three  rings,  ^^^  ^^^  P^®- 

,  '   .  .  pertyofthe 

Talue  1  /.  bs. ;  one  sovereign,  one  shilling,  one  sixpence,  two  prosecutor  from 

pence,  and  four  halfpence,  his  property.  ij^e/and  that 

The  prosecutor  said,  '^I  am  a  working  jeweller,  in  the  JurhT'^arrof 

emplo3^ent  of  Brown  &  Kay,  manufacturing  jewellers,  the  time,  and 

that  he  was  a 

Tavistock-row,  and  have  been  nearly  eight  years  in  their  party  with  A. 
employ.  On  Monday,  the  80th  of  September,  I  was  walk-  ^*g  thepr^ 

secutor  to  the 
place  where  he  was  robbed  by  A.,  and  to  obtain  property  from  him  on  a  false  charge  of  an 
soiutural  crime,  but  that  he  was  not  aiding  or  assisting  in  or  privy  to  the  taking  of  the  property 
from  the  prosecutor  by  violence : — Held,  by  all  the  Judges,  that  in  order  to  convict  B.»  the 
indictment  should  have  been  framed  on  the  statute  1  Vict.  c.  87,  s.  4,  and  that  he  could  not 
since  the  passing  of  that  statute,  under  the  circumstances  of  this  case»  be  convicted  on  an  indict- 
ment charging  the  offence  of  robbery. 
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1839.        ^^S  ^^  ^y  ^^gi^g  ^™  Brown  &  Kay^s  between  Kfcn 
and  eight  o'clock  in  the  evening,  I  think  nearer  eight,  aid 
saw  the  prisoner  Henry;  I  stopped  to  look  at  scHne  boob 
in  St.  Martin's  Courts  and  he  came  np  and  remarked  a 
the  cheapness  of  them;  I  said  they  were  so;  I  pntde 
book  I  had  in  my  hand  down  and  walked  on  to  Leicester- 
square ;  he  walked  with  me  as  far  as  my  own  dooTj  ani 
then  wished  me  good  night ;  he  had  followed  me  and  ei- 
tered  into  conversation.    On  the  evening  of  the  Ist  of  Ob- 
tober  I  had  just  come  from  my  own  house  to  go  oatibra 
walk  after  business^  about  half-past  eight  o'clock;  I  vai 
passing  down  my  own  street,  and  at  the  comer  of  Janei- 
street  Henry  came  up  to  me  and  said^  '^  How  do  jon  do^ 
Sir?''  this  was  about  four  doors  from  my  own  honae;  1 
acknowledged  the  compliment  and  walked  on;  he  foDovel 
and  entered  into  conversation  with  me ;  I  went  down  Ae 
street  towards  Charing-cross,  and  passed  on  throoghCliar- 
ing-cross  past  the  IIorsc-Guards ;  he  still  continued  wbUl- 
ing  with  me ;  I  kept  straight  on  down  the  street  towsidi 
the  front  of  Westminster  Abbey,  not  Parliament-sMt 
but  the  street  on  the  right  hand  side ;  I  went  on  down 
Dean-street^  and  when  we  got  down  Dean-street,  neartbe 
comer  of  Peter-street,  he  seemed  suddenfy  to  recollect  hiBH 
self,  and  he  remarked  that  a  friend  and  himself  were  going 
to  open  an  eating-house,  that  the  men  were  at  work  on 
the  premises,  and  he  would  go  and  see  how  they  got  on, 
and  would  I  go  with  him?     I  went  with  him  to  No.  66, 
Peter-street,  as  I  have  since  ascertained^  it  was  about  & 
middle  of  the  street ;  when  we  got  to  the  door  he  took  a 
key  from  his  pocket  and  opened  the  side  door  in  the  paa- 
sagc  close  to  the  street  door;  he  went  in  first,  I  did  not 
follow  him  immediately ;  I  did  not  intend  to  go  in,  but  lie 
turned  round  and  asked  me  to  step  in,  which  I  did;  the 
moment  I  stepped  in  he  closed  the  door,  and  seizing  me 
by  the  collar  said,  'Now  you  are  in  my  power;'  there  WM 
a  candle  burning  on  a  little  shelf  in  the  corner  of  the  shop 
which  was  under  repair;  there  were  workmen's  tools  there; 
I  said,  '  What  do  you  mean  ?'  he  said,  '  I  will  shew  yon 
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what  I  mean^  let  us  see  what  you  have  about  you  i'  I  strug-  i&sid. 
gled  with  him  to  get  loose  j  he  said  it  was  of  no  usc^  he 
would  call  the  police  and  give  me  in  charge  for  unnatural 
practices^  if  I  attempted  to  make  the  least  noise ;  he  then 
tore  open  my  waistcoat  and  trowsers^  turned  my  pockets 
inside  out^  and  took  from  my  trowsers  pocket  one  sove- 
ireign^  one  shilling  and  sixpence^  and  some  halfpence ;  at 
that  moment  I  heard  footsteps  in  the  passage^  and  a 
man's  voice  call  out  ^  Henry ! '  Henry  did  not  answer^ 
mnd  I  heard  footsteps  go  to  the  back  of  the  house,  and 
I  aaw  Taunton  throw  open  a  sash-window  and  come  into 
the  place  where  we  were;  I  am  certain  he  is  the  man; 
Henry  was  about  removing  my  watch-guard  from  my 
neck  at  the  time  he  came  in,  it  was  a  black  ribbon ;  Taun- 
ton said,  ^  Holloa,  Henry,  what  have  you  got  there  V  Henry 

replied,  ^  Oh  it  is  all  right,  a  regular  b ;  after  that 

Henry  proceeded  to  take  the  rings  from  my  fingers;  I 
xesisted  him  rather  faintly,  I  confess,  for  I  was  in  great 
trembUng  and  fear;  Taunton  then  said  he  would  fetch  in 
the  policeman  and  give  me  in  charge ;  Henry  said,  '  Oh 
never  mind,  let  him  go,  we  have  got  all  we  can ;'  he  let  go 
of  me,  and  I  then  made  my  way  into  the  street  and  got 
home  as  well  as  I  could." 

The  jury  found  both  the  prisoners  guilty,  saying,  at  the 
same  time,  they  thought  that  Taunton  knew  that  Henry 
was  to  bring  the  prosecutor  to  the  house,  and  that  property 
was  to  be  obtained  from  him  by  a  threat  to  accuse  him  of 
an  unnatural  offence,  but  that  he  did  not  consent  to  or 
assist  in  the  taking  of  the  property  from  him  by  violence. 

Parke,  B. — ^That  raises  a  question  of  law,  which  I  shall 
reserve  for  the  opinion  of  the  Judges,  at  least  for  the  opi- 
nion of  some  of  the  Judges.  My  opinion  is,  that  in 
order  to  convict  Taunton  you  ought  to  have  framed  the 
indictment  upon  the  statute. 

Henry  was  sentenced  to  be  transported  for  fifteen  years, 
and  the  judgment  against  Taunton  was  respited. 
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Carrington,  for  the  prosecation. 
Payne,  for  the  prisoner  Taunton. 

[Attornies,  King  &  AU»aUr9^  and  Beeikoiwu.] 


His  Lordship  reserved  the  question  for  the  opinioii  tf 
the  fifteen  Jadges,  and  in  the  case  submitted  to  then, 
after  stating  the  facts,  proceeded  as  follows : — "  The  jinj 
found  Henry  guilty — they  found  that  Taunton  was  pieMSt 
at  the  time  of  the  taking  of  the  rings,  and  was  a  psity 
with  Henry  to  a  design  to  bring  the  prosecutor  there,  ni 
to  obtain  money  or  property  firom  him  on  a  false  duqi 
of  an  unnatural  crime ;  bat  that  he  was  not  aidiDf  w 
assisting  in,  or  privy  to  the  robbery  committed  by  Hcniji 
by  taking  £rom  the  person  of  the  prosecntor. 

'^It  seemed  to  me,  that  since  the  statute  1  Vict  e. ST, 
8.  4,  the  offences  of  robbery,  and  obtaining  mouBf  m 
goods  on  a  charge  of  sodomy,  were  distinct  offences^  m1 
that  Taunton  could  not  be  considered,  under  these  a^ 
cumstances,  as  a  principal  in  the  second  degree  to  the  nb> 
bery/' 

The  case  was  afterwards  considered  by  the  Judges,  wb 
held  that  Taunton  could  not  be  properly  convicted  on  tUi 
indictment  (a). 


(a)  The  stat.  7  &  8  Geo.  4,  c.  29, 
8.  7,  enacts,  "that  any  one  who 
shall  extort  a  chattel  or  money,  or 
valuable  security  from  anotlier,  by 
threatening  to  accuse  him  of  an  in- 
famous crime,  he  shall  be  deemed 
guilty  of  robbery,  and  indicted  and 
punished  accordingly/' 

The  Stat.  1  Vict.  c.  87,  s.  4,  docs 
not  use  the  same  language,  but 
enacts,  **  that  whosoever  shall  ac- 
cuse &c.,  and  shall  by  intimidation 
by  such  accusation  extort  any  pro- 
pcrty,  shall  be  guilty  of  felony,  and 
punished  by  transportation  for  life, 


or  not  less  than  fifteen  yetn,  or  k 
imprisoned  for  any  term  not  Cfr 
ceeding  three." 

The  case  was  |o  have  been  a^ 
gued  by  counsel,  but  in  conseqneocc 
of  the  number  of  days  occupied  iff 
the  arguments  in  the  cases  of  Xif. 
V.  Frottt  &c^  for  high  trewoa,  thi 
case  was  not  argued,  but  the  Ji^gw 
being  in  favour  of  the  ohjection,  thi 
prisoner  Taunton  was  aftermrii 
discharged  out  of  custody. 

See  the  case  of  It,  v.  Jawus  iVsr- 
ion,  ante.  Vol.  8,  p.  671,  and  1^ 
cases  there  referred  to. 
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jAdjcumed  Sittings  in  London^  after  Michaelmas  Term,  1838. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Steinkellbr  t;.  Newton. 

TDec.  15M. 
HE  declaration  was  for  the  non-performance  of  several  To  an  action  to 

contracts^  by  which  the  defendant  undertook  to  deliver  l^^rforthe 
divers  quantities  of  spelter  to  the  plaintiflF  within  certain  ance^o7le^ 
specified  times.     The  damages  were  laid  at  £5000.     The  contracts,  by 
pleas  were^  Ist^  that  the  plaintiff  caused  and  procured  the  fendant  under- 
defendant  to  enter  into  and  make^  and  that  he  the  defend-  dWen^quantu 
ant  was  induced  to  and  did  enter  into  and  make,  the  said  ties  of  spelter 

withm  certain 

aeveral  contracts  and  promises  in  the  said  declaration  specified  dmes, 
mentioned^  and  each  and  every  of  them,  through  and  by  pleaded,  1st, 
means  of  the  fraud,  covin^  and  misrepresentation  of  the  [Iff induccdhlL 
plaintiff:  and,  2ndly,  that  the  defendant  was  always,  from  ^®  «"ter  into 

i-i  .1  t  ^^^  contracU  by 

the  time  of  making  the  said  several  contracts  and  pro-  fraud,  covin, 
mises  in  the  said  declaration  mentioned,  ready  and  willing  wntadonTand, 
to  deliver,  and  would  have  delivered,  the  said  several  quan-  ^°^*|  j*\f  ^  ^^^ 

livered  the  speU 
Ur  whhin  the  timet  tpcdfied,  bat  was  hindered  from  doing  so  by  the  fraud,  &c,  of  the  plain- 
tiff: — Held,  that  the  defendant  had  the  right  to  begin. 

It  is  DO  objection  at  Nisi  Prius  to  the  reception  of  depositions  taken  on  interrogatories,  that 
there  was  an  alleged  breach  of  faith  on  the  part  of  the  defendant  in  examining  witnesses  on 
interrogatories  at  all.  But  if  there  was  any  irregularity  in  proceeding  with  the  commission,  as  for 
instance,  if  it  were  executed  without  any  notice  to  the  plaintiff  to  enable  him,  if  he  pleased,  to 
put  cross  interrogatories,  such  irregularity  is  a  good  objection  to  the  admissibility  of  the  deposi- 
tions, and  the  Court,  if  they  hsTe  been  received  at  Nbi  Prius,  will  grant  a  new  trial,  and  direct 
a  fresh  commission  to  be  issued. 

To  enable  a  witness  to  use  a  paper  written  by  himself  for  the  purpose  of  refreshing  his  me- 
mory, it  must  be  shewn  that  the  paper  was  written  contemporaneously  with  the  transaction  it 
refers  to.  A  witness,  who  had  been  examined  on  interrogatories  in  a  foreign  country,  stated  in 
qoe  of  his  answers  the  contents  of  a  letter  which  was  not  produced : — Held,  on  the  trial  of  the 
cmuse  in  England,  that  so  much  of  the  answer  as  related  to  the  contents  of  the  letter  was  not  re- 
ceivable in  evidence,  although  it  was  urged  in  support  of  its  admissibility  that  there  were  no 
means,  as  the  witness  was  out  of  the  jurisdiction  of  the  English  Courts,  of  compelling  the  pro- 
duction of  the  letter. 


Newton. 
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1838.        titles  of  spelter^  &c.,  within  the  aeveral  times,  be.,  but  m 
^     ^'^^      wholly  hindered  and  prevented  front  deliTering  them,  aii 

STEINKELLER  *f  tr  o  > 

£rom  performing  his  contracts,  by  the  fraud  and  com  (f 
the  plaintiff,  &c.  The  plaintiff^  in  his  replication,  trtTenei 
the  facts  stated  in  the  pleas. 

A  question  arose  as  to  who  was  entitled  to  begin. 

TiNDAL,  C.  J.,  was  of  opinion,  that  as  the  defendant  U 
pleaded  frand  and  covin,  he  was  entitled  to  begin,  and  Ac 
plaintiff  might  afterwards,  if  the  defendant  fidled  in  ink- 
ing out  his  case,  go  into  evidence  of  the  damage  slutiiiHd 
by  him  in  consequence  of  the  breach  of  contract. 

KeUy  then  stated  the  case  for  the  defence. 

For  the  defendant  a  witness  was  called,  who  was  a  Ia- 
don  merchant  in  correspondence  with  several  hooseiit 
Hamburgh.  In  the  course  of  his  examination  in  chief  k 
was  asked  by  the  counsel  for  the  defendant  the  fbOowiig 
question : — ^^  Do  you  know  whether  Mr.  SteinkeUer  iak 
largely  in  spelter  ?" 


Wilde,  Serjt.,  for  the  plaintiff,  objected  to  the  questka. 

Kelly,  for  the  defendant. — ^A  man  may  know  of  another 
having  large  dealings  in  a  particular  article. 

Wilde,  Serjt. — If  the  plaintiff  deals  so  largely,  there  nnit 
be  persons  who  have  had  dealings  with  him,  and  they  iR 
the  persons  to  prove  them. 

TiNDAL,  C.  J.— You  must  have  the  agents  or  the  broken 

who  dealt  with  him  to  prove  the  fSeu^s. 

To  refresh  the  memory  of  the  witness,  it  was  prcqKMed 
to  put  into  his  hands  a  paper  which  ho  had  delivered  to  the 
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defendant's  attorney  in  the  month  of  June,  1838,  after  the         ig^g, 
CMue  had  been  set  4own  for  trial. 


Wilde,  Serjt.,  objected. — The  paper  is  not  made  contem-> 
poraneously  with  the  facts.  It  is  not  made  without  a 
motiye,  but  being  written  for  one  of  the  parties  after  the 
cause  was  set  down  for  trial,  is  clearly  not  admissible  in 
evidence. 

Kelly. — It  is  only  to  refresh  the  memory  of  the  witness; 
if  it  were  made  at  the  time,  or  the  next  day,  it  would  be 
admissible ;  and  it  ought  to  be  admitted,  if  it  was  made 
within  a  sufficiently  short  period  from  the  transaction  for 
the  Judge  to  say,  that  the  recollection  of  the  transaction 
was  more  fresh  in  the  memory  of  the  witness.  The  paper 
was  written  twenty  months  ago,  and  why  may  it  not  be 
used  to  refresh  the  witness's  memory  as  to  a  date  although 
it  was  written  some  time  after  the  transaction?  There 
must  be  a  reasonable  construction  put  upon  the  rule. 

TiNDAL,  C.  J. — The  difference  is  this.  It  must  be  con- 
fined to  papers  written  contemporaneously  with  the  trans- 
action. 

The  witness  was  not  allowed  to  look  at  the  paper. 

In  the  course  of  the  defendant's  case  certain  depositions, 
which  had  been  taken  under  a  commission  to  examine 
witnesses,  were  tendered  in  evidence. 

fVilde,  Serjt.,  for  the  plaintiff,  objected  to  their  being 
received.  On  the  22nd  December,  1837,  the  cause  stood 
for  trial,  and  application  was  made  to  your  Lordship  to 
postpone  the  trial  on  account  of  the  absence  of  a  material 
witness  of  the  name  of  Scheller.  An  order  of  your  Lord- 
ship bearing  that  date  was  made,  directing  that  the  cause 
should  be  a  remanet  to  the  Sittings  after  Hilary  Term, 


Steinkeller 

V. 

Newtoit. 
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lg3g.        1838,  and  certain  wine  waTranta^  together  with  a  ootai 
„  ^     "^    ^      sum  in  money,  were  deposited  as  aeenrity :  and  thoe  wa 

Steimkeller  *'  *^  ^ 

9.  a  further  term  in  the  order  that  a  commission  should  une 

Newtom  

to  examine  certain  witnesses.  By  the  Sittings  after  IfikiT 
Term,  1838,  no  commission  had  been  issued,  and  tb 
plaintiff's  attorney  wrote  to  the  defendant's  attomey  m 
forming  him  that  he  should  consider  the  comminioD  ■ 
abandoned,  and  should  subpoena  his  witnesses.  The  annvv 
received  was,  that  a  bill  had  been  filed^  and  as  the  pUi-  i 
tiff  was  in  Poland  an  injunction  was  obtained.  Since  ties  i 
no  notice  has  been  given  of  any  commission,  or  anytime 
of  the  kind.  The  parties  on  the  other  side  say,  as  Isa- 
derstand,  that  they  consider  the  letter  to  have  besa  t 
dispensation  with  any  further  notice  on  the  subject  of  Ik 
commission. 

Kelfy,  for  the  defendant. — ^This  is  quite  a  matter  rf 
course.  The  order  of  your  Lordship  as  to  the  oonumaioi 
is,  ^^  And  I  further  order,  that  a  commission  issue  ftt  Ai 
examination  on  interrogatories  of  the  witnesses  for  the  de- 
fendant.'' No  time  is  fixed  within  which  the  exanunstioB 
was  to  take  place ;  and  I  deny  the  right  of  the  plaintiff^ 
attorney  to  limit  the  time,  when  the  Judge  has  not  Ihnitel 
it.  It  is  sufficient  if  the  commission  be  executed  befiie 
the  trial  takes  place. 

TiNDAL,  C.  J. — ^The  trial  ought  to  have  taken  place  it 
the  Sittings  after  Hilary  Term.  The  question  is,  whetkr 
they  have  not  been  misled? 

Keliy. — ^If  they  have,  it  is  their  own  fault.  The  letter 
written  by  the  plaintiff's  attorney  was  that  be  should  cosf  | 
sider  the  commission  abandoned,  as  it  had  not  been  issued 
previous  to  the  Sittings  after  Hilary  Term.  After  this  the 
defendant's  attorney  told  the  plaintiff's  attorney  that  the 
coumiission  was  not  abandoned. 
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TiNDAL,  C.  J. — Should  not  the  letter  of  the  plaintiff's         ig38. 


Steikkbller 


w^titomey  have  called  for  some  answer  in  writing?    Why 

did  not  the  defendant's  attorney  write  an  answer?  v. 

Newtov. 

KeUy, — He  was  not  obliged  to  write.  The  conunission 
was  dated  the  24th  of  May,  1838^  and  required  the  exa- 
Boination  to  take  place  on  or  before  the  Ist  of  November 
in  the  same  year. 

TiNDAL,  C.  J. — ^This  is  not  the  place  to  discuss  the  ad- 
missibility of  the  depositions,  it  must  be  done  before  the 
CSourt  on  affidavits. 

Wilde,  Seijt.,  for  the  plaintiff. — My  objection  is  not  to 
the  issuing  of  the  commission^  but  to  the  isstdng  of  it 
without  notice.  We  had  no  notice  of  the  commission,  and 
no  copies  of  the  interrogatories  proposed  to  be  put,  and  no 
request  of  cross  interrogatories.  I  do  not  at  all  argue 
whether  a  commission  might  not  properly  issue  after  the 
Sittings  after  Hilary  Term.  But  my  objection  is  to  the 
want  of  all  notice ;  and  I  apprehend  this  is  the  place  to 
make  the  objection,  as  the  objection  goes  to  the  reception 
cf  evidence :  and  it  is  a  question  for  the  Judge  who  is  to 
decide  as  to  the  reception  of  the  evidence. 

Kelly,  for  the  defendant. — ^I  can  shew,  if  it  is  admissible 
here,  that  the  opposite  party  has  had  all  the  notice  to 
which  by  law  he  is  entitled.  I  believe  the  practice  to  be, 
that  application  is  made  to  the  other  party  to  learn  whe- 
ther he  will  join  in  the  commission  and  bear  part  of  the 
expense,  and  if  he  refuses,  his  opponent  may  proceed 
without  him.  But  this  is  not  the  place  for  the  inquiry. 
Here  is  an  order  of  the  Court,  and  the  commission  pro- 
duced is  regular  upon  the  face  of  it.  If  this  matter  were 
to  be  inquired  into,  it  woiQd  lead  to  the  trial  of  a  col- 
lateral issue  in'every  case  in  which  a  commission  was  pro- 
duced. 


Newtom. 
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1838.  Wilde,  Serjt. — ^There  is  a  case  of  Cazenove  v.  Vangkan  (4 

^— v*^      where  the  Court  refused  to  entertain  the  application,  be- 

Steinkeller  ,,-.  -.t,  -^T.. 

9.  cause  the  facts  were  not  brought  before  the  Judge  at  sm 

Prius.  Mr.  Justice  Le  Blanc  said^  '^  In  this  case  tkn 
was  no  evidence  given  at  the  trial  to  shew  that  the  i^ 
fendant  had  not  liberty  afforded  him  to  crom-examiiiey « 
that  he  might  not  have  exercised  it/'  And  Mr.  JustiK 
BayUy  said^  ^'  I  think  it  must  be  taken  firom  the  diciB- 
stances  stated,  that  the  defendant  had  liberty  to  cna- 
examine,  and  did  not  choose  to  exercise  it;  fiir  when  tin 
interrogatories  in  chief  were  served  upon  him  he  nn^ 
have  applied  for  time,  had  he  been  desirous  of  puttiBi 
cross  interrogatories,  and  there  was  no  proof  at  the  toil 
that  it  was  his  intention  to  cross-examine.'^  Lord  EOm- 
borough  gave  judgment  on  the  general  ground  (b) ;  but 
the  other  two  Judges,  who  at  that  time  constituted  tb 
rest  of  the  Court,  expressly  mention  the  particular 


TiNDAL,  C.  J. — I  cannot  shut  out  the  evidence  of  Ai 
depositions.  I  think  I  must  receive  it,  and  take  a  note  of 
your  objection. 

WUde,  Serjt. — ^Your  Lordship  understands  me  as  to* 
dering  the  evidence  I  have  mentioned? 

TiNDAL,  C.  J. — ^Yes :   evidence  of  irregularity  in  tke 

issuing  of  the  commission. 

The  depositions  were  then  read.  A  witness  who  liid 
been  examined  at  Hamburgh,  stated,  in  his  answer  to  an 


(a)  1  M.  &  S.  3.     In  that  case  it  plied  for  further  time  for  tbat  ma- 

was  held  that  a  deposition  was  ad-  pose,  and  not  having  done  ciUier, 

missible  at  the   trial,  because  the  it  must  be  presumed  that  ht 

defendant  had  notice  of  the  time  of  not  wish  to  crosa-examine. 

the  examination,  and  might  have  (6)  See  note  (aj. 
cross-examined  at  that  time,  or  ap- 


c 
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mtenrogatory,  the  contents  of  a  letter  which  was  not  pro-        1939, 


f    dnced. 

Wilde,  Serjt.^  objected  that  this  part  of  the  answer  was 
not  admissible^  as  it  was  not  the  best  evidence. 

Kelly  and  R.  V.  Biehards,  contra. — ^A  letter  which  you 
.  cannot  compel  the  production  of,  as  the  parties  are  without 
tiie  jurisdiction  of  the  Court,  is  the  same  as  a  letter  which 
lias  been  lost.  This  is  similar  to  a  case  in  the  Exchequer, 
where  a  man  refused  to  produce  his  title  deeds,  and  the 
Court  could  not  compel  him ;  yet  Mr.  Baron  Parke  ad- 
mitted secondary  evidence  of  the  contents. 

TiNDAL,  C.  J. — ^I  think  it  would  be  a  most  inconvenient 
and  a  most  dangerous  rule  to  hold  that  it  should  rest  in 
the  option  of  the  party  examined  whether  he  will  produce 
the  document  or  not.  We  have  no  power  to  compel  the 
witness  to  give  any  evidence  at  all ;  but  if  he  does  give  an 
answer,  that  answer  must  be  taken  in  relation  to  the  rules 
of  our  law  on  the  subject  of  evidence. 

That  part  of  the  witness's  answer  which  stated  the  con- 
tents of  the  letter  was  rejected. 

The  case  proceeded,  and  the  jury  eventually  found  a 

Verdict  for  the  plaintiff — ^Damages  £500  (a). 
fVUde,  Serjt.,  and  Petersdorff,  for  the  plaintiff. 

Kelly,  R.  V.  Richards,  and  S.  Martin,  for  the  defendant. 

^  [Attornies — Bennett  8;  B.,  and  C  Knight,'} 

(a)   We    understand    that    the  under  the  Commission  had  reduced 

plaintiff  moved   for  a  new  trial,  the  amount  of  the  damages  to  a 

though  the  verdict  was  in  his  favour,  sum    considerably   below   that  to 

because  he  thought  that  the  testi-  which  he  was  entitled. 
many  of  the  witneiaes  examined 
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In  the  ensuing  Term  a  rule  nisi  for  a  new  trial  was  ob- 
tained on  the  ground  that  the  Commission  had  been  irre- 
gularly issued  and  executed  without  notice  to  the  plaintiff ; 
and  also  that  it  was  issued  and  proceeded  with  contrary  to 
good  faith.  When  the  rule  came  on  to  be  argued^  the 
Court  refused  to  enter  into  the  question  of  good  faith;  but 
the  Commission  appearing  to  have  been  issued  irregularly, 
the  rule  was  made  absolute  for  a  new  trial,  under  an  ar- 
rangement by  which  a  fresh  Commission  was  to  be  issued. 


Adjourned  Sittings  in  London  after  Michaelmas  Term^  1839. 


BEFORE    MR.   JUSTICE    MAULE, 

(who  sat  for  the  Lord  Chief  Justice). 


1839.        Bters  and  Others,  Assignees  of  Clark,  a  Bankrupt,  v. 
^T""^''^  Southwell. 

Dec.  9th.        ^_ 

The  protection  1  ROVER. — ^Thc  first  couut  alleged  a  conversion  of  the 

8Ut.  2  &3  Vict  goods  while  they  were  the  goods  of  Clark,  before  the  bank- 

confracts^with  ^up^^y.     The  secoud  count  alleged  that  the  plaintiffs  were 

bankrupts  and  lawfully  possessed  of  the  goods  as  assignees  of  Clark,  and 

executions  i-i/.-i  t    •»  i. 

against  their       that  the  defendant  converted  them  to  his  own  use. 
fide*exMut^  or      To  the  first  couut  the  defendant  pleaded  not  guilty,  and 

leviedbeforethe  ^q  ^j^g  sccoud  he  pleaded  that  the  plaintiffs  were  not  law- 
date  and  issuing  ^  -^  ^  ^ 

of  the  fiat  of      fully  possessed  of  the  goods  as  such  assignees  in  manner 
not  receivable     and  form  as  in  that  count  mentioned.     There  was  also  a 


plea  of  leave  and  license  (a). 


in  evidence  in 

an  action  of 

trover  by  the 

assignee  against  an  execution- creditor,  either  under  the  plea  of  not  guilty  or  a  plea  that  the 

plaintiffs  were  not  lawfully  possessed  of  the  goods  as  assignees  at  the  time  of  the  alleged  con- 

version. 

Semble,  also,  that  the  latter  plea  does  not  render  it  necessary  for  the  plaintiffs  to  prove  the 
petitioning  creditors*  debt. 

(a  There  was  another  plea  which       was  issued  on  the  28th  July,  1837, 
stated  that  the  fiat  in  bankruptcy      on  the  petition  of  William  Byers, 
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Kelly,  for  the  plaintiff^  put  in  the  fiat  and  the  appoint- 
ment of  the  assignees.     It  appeared  that  there  were  three 
of  two  each  (a). 
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Plait,  upon  this^  submitted  that  it  must  be  shewn  whe- 
ther these  persons  were  in  partnership  or  not^  as  the  peti- 
tioning creditors'  debt  would  differ  in  amount  according  as 
fhey  were  or  were  not  so.  He  contended  that  it  was  ne- 
eessaiy  to  prove  the  petitioning  creditors'  debt  as  it  was  put 
in  issue  by  the  plea  above  set  out. 

Kelly,  contra,  submitted,  that  it  was  not  put  in  issue  by 
the  plea,  and  therefore  need  not  be  proved. 

Maule,  J.,  was  inclined  to  think  that  it  was  not  put  in 
issue  by  the  plea,  and  referred  to  a  case  of  Janes  v.  Brown  {b), 
an  authority  on  the  subject. 


debt  by  any  other  creditor,  the  debt 
of  the  second  may  be  added  to  that 
of  the  first  to  make  up  the  requisite 
amount. 

(a)  See  this  explained  in  the 
preceding  note. 

(h)  That  case  is  reported  in  1 
Scott,  453.  It  was  an  action  of 
trespass  for  goods,  and  the  defend- 
ants, after  alleging  the  bankruptcy 
and  their  appointment  as  assignees, 
justified  the  taking  of  the  goods  as 
belonging  to  them  as  such  assig- 
nees, llie  plaintifi*  replied,  that  the 
goods  were  not  the  goods  of  the 
defendante  as  such  tusignees,  but 
were  the  goods  of  the  plaintiffs. 
It  was  held  that  the  replication 
denying  only  that  the  goods  in 
question  belonged  to  the  assignees 
admitted  that  the  assignees  were 
entitled  to  the  goods  of  the  bank- 
rupt, and  therefore  that  it  was  un- 
necessary for  the  defendants  to  give 
any  proof  of  the  bankruptcy  or 
their  appointment  as  assignees. 


S.  T.  Watson,  John  Austin  & 
John  Benson  Austin,  and  Arthur 
Beloe  &  W.  Fisher,  claiming  to 
be  creditors  of  the  said  J.  C,  and 
thmt  there  was  not,  before  or  at 
the  time  of  issuing  the  said  fiat, 
any  debt  or  debts  due  or  accruing 
dne  to  W.  B.,  S.  T.  W.,  J.  A.  & 
J.  B.  A..  A.  B.  &  W.  F.,  from 
John  Clark,  sufficient  to  support 
the  said  fiat  according  to  the  statute 
in  force  concerning  bankrupts.  To 
this  plea  there  was  a  replication, 
which  was  demurred  to,  and  judg- 
ment after  argument  was  in  Mi- 
chaelmas Term,  (November  8th), 
1839,  given  for  the  plaintifi*on  the 
demurrer. 

The  decision,  according  to  the 
report  in  6  Bing.  New  Cases,  p.  39, 
was,  that  under  6  Geo.  4,  c.  16, 
where  a  petitioning  creditor's  debt 
turns  out  to  be  insufficient  to  sup- 
port a  fiat,  and  the  Chancellor 
orders  the  commission  to  be  pro- 
ceeded in  on  proof  of  a  sufficient 


1839. 
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Southwell. 
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1839.  ^^  ^^®  progress  of  the  cause  it  became  neoessaiyto  ni 

a  letter  written  by  the  bankrapt  and  addressed  to  tk 
defendant.  There  was  an  admission  that  the  letter  va 
written  by  the  bankrupt  and  sent  by  post.  But  the  wL 
mission  did  not  state  when  it  was  sent^  and  there  wsi  Ml 
any  post-mark  on  the  paper  produced^  which  appemdto 
have  been  originally  contained  in  an  envelope. 

Piatt,  for  the  defendant^  objected  to  the  reading  of  tk 
document  without  further  evidence  as  to  the  time  when  it 
was  sent. 


Kelly,  for  the  plaintiffs. — It  will  primft  fie^de  be  tikeato 
have  been  sent  by  the  post  at  the  time  when  it  bean  ditt 

Piatt. — ^It  is  important  to  shew^  in  order  to  affect  di 
defendant,  that  the  paper  was  sent  at  a  particular  tini^ 
and  for  aught  that  appears  this  may  have  been  fiibricdri 
and  dated  back. 

Maule,  J. — I  think  this  is  an  admission  that  the  docu- 
ment was  signed  by  Clark,  the  bankrupt^  and  dated  bf 
him  on  a  certain  day ;  but  I  do  not  think  that  makes  i 
evidence  against  the  defendant.  There  is  no  proof  of  ih 
being  sent  by  the  post  at  any  particular  time. 

A  witness  was  afterwards  called  who  identified  the  httff 
as  having  been  produced  by  the  defendant  at  a  time  mj 
near  the  day  on  which  it  bore  date^  and  in  oonaeqneaflB 
it  was  read.  It  appeared  that  Clark  left  his  place  of  Ima- 
ness,  and  this  letter  was  relied  on  as  containing  a  statemoit 
of  his  intention  to  abscond  in  order  to  avoid  his 
and  so  making  his  absence  an  act  of  bankriq^tcvy  and  i 
being  notice  to  the  defendant  of  such  act. 

Plait,  for  the  defendant^  contended  that  the  &cts  prared 
did  not  shew  any  act  of  bankruptcy^  but  that  if  they  Hif 
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I    the  execution  was  protected^  being  bon&  fide^  by  the  statute 
\    »&3Vict.c.29(a). 

Maule^  J.^  was  of  opinion  that  there  was  not  any  spe- 
cial plea  upon  the  record  under  which  this  statutory  pro- 
tection could  be  received  in  evidence^  and  that  it  was  not 
admissible  under  the  general  issue  of  not  guilty. 


1839. 


Byers 

0. 

Southwell. 


The  verdict  was  eventually  for  the  plaintiffs 
for  367/.  12*.  5rf. 

Kelly,  Hoggins,  and  Michie,  for  the  plaintiffs. 

Piatt  and  Barstow,  for  the  defendant. 

lAaomies— A* Beckett  ^  Co.  and  O.  ^  W.  Helder.] 


(a)  By  section  1  of  that  statute 
it  k  enacted,  *'  that  all  contracts, 
dealings,  and  transactions  by  and 
with  any  bankrupt,  really  and  bon& 
fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat 
against  him,  and  all  executions  and 
attachments  against  the  lands  and 
tenements,  or  goods  and  chattels  of 
•neh  bankrupt,  bonft  fide  executed 
or  levied  before  the  date  and  issuing 
of  the  fiat,  shall  be  deemed  to  be 
▼aUd,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bank- 
rupt committed,  provided  the  pei> 
son  or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or 


attachment  shall  have  issued,  had 
not,  at  the  time  of  such  contract, 
dealing,  or  transaction,  or  at  the 
time  of  executing  or  levying  such 
execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  by  him 
conunitted :  Provided  also,  that 
nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bank- 
rupt, being  a  fraudulent  preference 
of  any  creditor  or  creditors  of  such 
bankrupt,  or  to  any  execution 
founded  on  a  judgment  on  a  war- 
rant of  attorney  or  cognovit  given 
by  any  bankrupt  by  way  of  such 
fraudulent  preference." 
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1839. 

HOOOETT  r.  EZJLEY. 
Dec.  10/A.        m 

As  to  the  right  x  HE  declaration  was  on  a  charterpaiiy,  by  which  the  d^ 
those^es  fcndant  undertook  to  provide  a  cai^o  of  com  firom  Mar- 
wilh^*thc"n!ic  ^^^  *^  England,  in  the  ship  SpriDg.  There  was  no  pin 
of  the  Judges  u  of  the  general  issue,  but  a  special  plea  to  the  effect  thl 

to  personal  in- 
juries, libel,  and  after   the   making  of  the   charterpartj^    and   befinre  anj 

whereVhe^af-  brcach  of  the  Contract,  an  agreement  was  made  betweei 
firmative  of  the  the  plaintiflF  and  defendant,  that  a  cargo  of  cotton  slioiili 

issue  IS  on  the  ''  ^ 

defendant:—     be  substituted  for  the  cargo  of  com^  and  that  it  wai » 

must'beieftto    Substituted,  &c.  &c. 

the  Judge  to 
decide  in  each 

particular  case,       /J.  y,  Bichords,  for  the  plaintiff,  claimed  the  ridit  to 

whether  a  sub- 

suntiai  ques-  bcgiu,  ou  the  gTOUud  that  he  was  entitled  to  damages  fiv 
wssmem  of*da-  the  breach  of  the  contract. 

mages,  and  if  it 
is,  the  plaintiff 

will  be  entitled       Bompos,  Scijt.,  for  the  defendant  objected. — ^If  the  d^ 

fendant  succeeds  there  will  be  no  damages  to  assess. 

Maule,  J. — ^That  argument  would  prove  too  mudL 

B.  V.  Bichards. — ^Wherever  the  plaintiff  claims  unfiqui- 
dated  damages,  which  must  of  necessity  compel  him  tociU 
witnesses,  he  is  entitled  to  begin.  This  bears  no  anakgf 
to  the  cases  where  the  plaintiff  seeks  to  recover  a  ran 
certain. 

Bompas,  Serjt. — ^As  the  Judges  have  laid  down  the  mfci 
it  is  confined  to  personal  injuries.  I  have  heard  Mr.  Baron 
Parke  say  so  most  distinctly.  And  it  is  so  laid  down  in 
Carter  v.  Jones  (a).     There  was  also  a  case  as  to  the  war- 

(fl)  Vol.  6  of  these  Reports,  p.  64.  begin  in  all  actions  for  penoofll  ia- 
It  was  an  action  for  a  libel  with      juries,  and  also  in  slander  andlibd, 


pleas  of  justification,  but  no  gene-  notwithstanding  the  general  i 

ral  issue,  and  was  tried  July  6th,  be  not  pleaded,  and  the  afl&rmathre 

1833 ;  and  Tmdaly  C.  J.,  stated  the  be  on  the  defendant.  His  Lordifa^ 

rule  to  be  that  the  plaintiff  should  added,  in  answer  to  an  obsenratioB 
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ranty  of  a  hone,  which  was  tried  before  Mr.  Justice  Cole- 
ridge at  the  last  Bristol  Assizes^  in  which  a  similar  decision 
was  given  {b). 

Maule^  J. — I  wish  there  was  some  rule  which  was  im- 
perative^ and  excluded  all  discretion  on  the  subject.  But 
there  is  not^  and  it  must  be  left  to  the  Judge  to  decide  in 
each  particular  case^  whether  a  substantial  question  is  the 
assessment  of  damages^  and  if  it  is^  the  plaintiff  ought  to 
b^in.    And  I  think  in  this  case  that  he  ought  to  begin. 

JR.  V.  Richards  then  stated  the  plaintiff's  case^  and 
there  was  idtimately  a 

Verdict  for  the  plaintiff — Damages  i£225. 
R.  V.  Richards  and  Wordsworth,  for  the  plaintiff. 

Bompas  Seijt.^  for  the  defendant. 

[Attomies — Murray  and  Tilson  Sf  Co.'] 


1839. 


made  by  M.  D,  HiU,  for  the  de- 
fendant, "  I  do  not  see  any  hard- 
ship in  the  rule,  as  it  is  most  rea- 
sonable that  the  plaintiff,  who 
brings  the  case  into  court,  should 
be  heard  first,  to  state  his  com- 
plaint"   See  also  the  note  (6)  to 


the  case  of  Aston  v.  Perket,  ante 
p.  231. 

(6)  See  the  case  of  Osbom  and 
Others  v.  Thompson^  post,  p.  337, 
and  the  authorities  there  collected 
together. 
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1839. 

BEFORE  MR.  JUSTICE    MAUCE. 


Ingram  v.  Lawson. 

Dec.  I2th.  X  HE  declaration  stated  in  substance  that  the  pUntif 

In  an  action  for  carried  on  the  business  of  a  master  mariner  and  8km> 

a  libel  upon  a  ' 

ship  imputing  owner,  and  was  the  commander  and  owner  of  the  lUi 

unseaworthi- 
ness, the  plain-  Larkins,  which  was  about  to  sail  for  the  East  Indies,  lod 

evidence ofspe-  ^^^^S  dcsirous  of  obtaining  goods  and  passengers,  he  bad 

th* u^hh*^h  **"  ^^^^^®^  *^  advertisement  in  the   Tinic»  newspaper,  d 

not  averred  it  in  which  the  defendant  was  the  printer  and  publisher,  noti^ 

because  a  libel'  ing  the  time  of  Sailing,  &c.,  and  that  the  defendant  pub- 

i?not  action^*  lishcd  of  and  concerning  him  in  the  way  of  his  said  bnri- 

able,  unless  the  jj^ss,  and  of  and  conccming  the  said  ship.  &c.,  a  certahi 

owner  sustain  ^   ^      ^^                              r-^          * 

some  damage  falsc,   scaudalous,  mslicious,  and  defamatory  libel,  fa, 

a  fiiTei  was  pub-  [setting  it  out]  ;  by  means  whereof  he  was  injured  in  Ui 

newspaper  on  Credit,  and  it  was  believed  that  his  ship  was  unfit  to  cmy 

the  31st  of  Oc-  passengers  or  goods,  and  he  had  been  prevented  fipom  ob- 

tober,  and  the  .    .                      o          ^                                         jt 

plaintiff  com-  tammg  goods  ou  freight,  and  passengers  of  respectabilifcfi 

menced  his  ac-  .  i      •    ^      j    j                    q_ 

tion  on  the  4th  OU  the  mtcudcd  voyage,  &c. 

1!a^Heid!'thal'      "^^  defendant  pleaded,  1st,  not  gmlty;    2nd,  that  4b 

in  the  estimate  ship  was  uot  scaworthy ;  and  3rd,  a  special  plea  which  vti 

of  damages  the  i-iti.          i           -■■.'. 

jury  need  not  demurred  to,  and  on  which,  before  the  tnal,  judgment  bad 

^uZX'  I'een  given  for  the  plaintiff  (a). 

damage  which  Tj^^  advertisement  referred  to  was  in  the  Times  newspaper 

accrued  be-  *^ 

tweenthepub-  of  the  31st  of  Octobcr,  1838,  and  was  as  follows: — "For 

bringbg^of  the^  Madras  and  Calcutta,  will  sail  on  the  28th  December,  tbe 

**^  Where  a  s  e-  ^^l^'^^^o^^    fast-saiUng    teak   ship   Larkins,     700   toni^ 

ciai  plea  has  Charles  Ingram,  H.C.S.,  commander,  lying  in  the  Eait 

been  demurred  ,                               , 

to,  the  defend-  India  Docks.     This  ship  has  excellent  accommodation  &r 

ant's  counsel  i             •                              •            i                               _ 

has  no  right  at  passcngcrs,  and  carries  an  experienced  surgeon.— For 
iude^to*lhe  ^"  ^^^^S^*  ^^  passage,  apply  to  the  commander,  at  the  Jem- 
statements  in  it  salem  Coffee  House,  or  to  G.  Hariside  &  Co.,  Sun  Court, 

in  his  address  ^_    ^        ,  .„  ,, 

to  the  jury.  or  69,  Comhill." 

(a)  See  6  Scott,  775. 
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The  libel  appeared  in  another  part  of  the  same  paper^  |g^^ 
and  was  as  follows : — '^  To  the  Editor  of  the  Times. — Sir, 
— -I  think  no  apology  necessary  for  troubling  you  with  the 
following  statement.  I  have  but  one  motive  in  giving 
pablicity  to  the  communication.  I  overheard  a  servant  in 
•or  establishment  remark  to  one  of  his  fellow-servants, 
Huit  lus  old  ship  had  returned  to  England  at  last ;  but  that 
the  captain  had  been  obliged  to  put  in  at  the  Cape,  and 
procure  twenty  additional  hands  to  pump  the  ship,  to  en- 
able her  to  complete  her  passage  ;  but  he  tmderstood  the 
Jews  had  bought  her,  to  take  out  convicts.  With  the 
zeooUection  of  the  dreadful  loss  of  life,  which,  in  several 
instances,  has  occurred  from  ships  not  sea-worthy  being 
employed  for  such  purposes,  I  was  induced  to  question 
tiie  man,  and  learn  that  the  ship's  name  is  the  Larkins. 
I  think  the  captain^s  name  is  Ingram,  late  in  the  East 
India  Company's  Service.  He  tells  me  the  voyage 
^before  last,  when  he  was  on  board,  they  were  obliged  to 
pump  every  two  hours,  all  the  way  from  Calcutta ;  and  on 
this  last  voyage  she  was  constrained  to  obtain  the  addi- 
tional hands  I  have  stated,  to  keep  the  ship  afloat.  But 
ahe  is  now  purchased  by  some  Jews,  for  the  purpose  I  have 
stated.  I  feel  it  my  duty  to  give  this  publicity  to  it.  I 
give  you  the  statement  as  I  heard  it.  I  know  nothing 
of  the  parties,  and  I  have  before  remarked  I  have  but  one 
motive — viz.  the  possible  prevention  of  the  recurrence  of 
■ome  fearful  calamity. — I  am,  Sir,  your  obedient  servant — 
W.  T.^' 

A  derk  of  the  attomies  for  the  plaintiff  produced  a 
certificate  from  the  Stamp-office,  to  shew  that  the  defen- 
dant was  registered  there  as  the  printer  and  publisher 
of  the  Times  newspaper. 

Plait,  for  the  defendant,  asked  the  witness,  on  cross-ex- 
amination, whether  he  did  not  know  the  author  of  the 
libel,  and  whether  he  was  not  a  person  named  William 
Tyler? 
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1839«  KeUy,  for  the  plaintiff^  objected  to  the  attorney's  clerk 

being  asked  any  such  questions^  as  he  could  only  acquire 
the  information  from  the  conduct  of  the  cause  in  the  office. 


Inqrah 

9. 

Lawbom* 


Maulb^  J. — Of  course^  as  the  attorney's  clerk^  he  will 
Tinderstand  that  he  is  only  to  say  what  he  knows  of  his 
own  knowledge^  and  not  what  he  has  learned  from  hia 
situation,  as  derk  to  the  attomies  in  the  cause. 

The  witness  said  that  he  did  not  know  of  his  own  know- 
ledge who  the  author  was,  and  the  inquiry  was  not  further 
pressed. 

It  was  then  proposed  to  read  the  examination  of  a  wit- 
ness named  Walton,  who,  with  others,  had  been  examined 
on  interrogatories  before  Mr.  Mellor,  the  barrister.  There 
was  an  admission  that  the  witness  was  abroad,  and  the 
attorney's  clerk  stated  that  he  remembered  that  Walton 
and  others  were  examined  before  Mr.  Mellor,  and  that 
counsel  attended  both  for  the  plaintiff  and  defendant. 

Piatt,  for  the  defendant. — ^This  is  not  sufficient  to  let  in 
the  evidence.  I  cannot  deny  that  an  examination  de 
facto  took  place,  but  that  does  not  shew  that  the  paper 
tendered  contains  the  notes  taken  by  Mr.  Mellor. 

Mr.  Mellor's  clerk  was  then  called,  and  proved  Mr. 
M.'s  handwriting  to  the  notes  taken;  and  just  at  the  mo- 
ment Mr.  Mellor  himself  happened  accidentally  to  enter 
the  Court,  and  no  further  objection  was  made  to  the  read- 
ing of  the  examination. 

After  several  witnesses  had  proved  that  the  vessel  was 
seaworthy,  a  witness  was  stating  that  a  gentleman  named 
Boyd  had  engaged  his  passage,  but  in  consequence  of  the 
libel  had  refused  to  go. 

Plait  objected. — The  declaration  does  not  allege  any 
special  damage,  by  naming  any  particular  persons. 
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Kelly. — ^If  we  may  not  give  specific  instances^  we  may        1949, 
give  general  evidence  of  persons  having  made  application^ 
and  afterwards  not  going  by  the  ship. 

Maule^  J. — ^What  do  you  say  is  put  in  issue  by  not 
guilty? 

Piatt. — ^The  publication  of  the  libel. 

Maule,  J. — Then  all  the  rest  is  admitted. 

Piatt. — ^There  is  no  allegation  at  all  of  special  damage. 

Maule^  J. — ^There  is  an  allegation  that  several  passen- 
gers refused  to  go. 

Piatt. — That  is  not  sufficient  without  naming  them. 

Maule^  J. — I  think  that  this  being  a  libel^  not  on  a 
man  but  on  a  chattel^  it  makes  a  difference.  To  say  that  a 
ship  is  imseaworthy  is  not  a  libel.  To  shew  that  the 
owner  lost  something  in  some  way  is  necessary  in  order  to 
sustain  the  action.  The  plea  of  not  guilty  admits  that 
some  damages  must  be  given ;  and  I  think  that  Mr.  Kelly 
is  at  liberty  to  shew  by  the  evidence  he  proposes  what  the 
damage  is. 

Piatt. — ^Then  I  contend  that  he  must  confine  himself  to 
four  days^  because  the  writ  was  issued  four  days  after  the 
publication  of  the  libel. 

Kelly. —1  submit  that  I  am  not  to  be  so  confined  in  my 
evidence.  There  was  a  case  in  which  a  reporter  for  a 
newspaper  brought  an  action  against  Mr.  Harvey,  the 
proprietor.  The  action  was  commenced  before  the  end  of 
the  Session  of  Parliament,  but  the  trial  did  not  take  place 
till  after  the  Session  had  closed,  and  that  became  a  matter 
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1899.  ^  certainty  at  the  trial,  which^  if  it  had  taken  place  ear- 
lier, would  have  been  a  matter  of  uncertainty.  Lord 
Denman,  at  Nisi  Frius,  yielded  to  the  objection,  that 
the  plaintiff  could  only  recover  for  the  time  which  oc- 
curred previous  to  the  commencement  of  the  action :  but  a 
rule  for  a  new  trial  was  immediately  granted  by  the  C!ourt, 
on  the  ground  that  his  impression  was  wrong,  and  that 
unless  the  injury  is  of  such  a  nature  as  that  actions  can 
continually  be  brought  from  time  to  time,  the  jury  may 
give  all  the  damage  fiedrly  sustained  up  to  the  time  of  the 
trial. 

Piatt. — ^Assimiing  what  your  Lordship  has  laid  down, 
viz.  that  no  action  is  maintainable  without  shewing  some 
damage,  it  is  the  more  necessary  that  the  evidence  should 
be  limited  to  what  occurred  before  the  commencement  of 
the  action,  viz.  the  4th  of  November,  1838;  what  oc- 
curred afterwards  cannot  form  a  part  of  the  cause  of 
action,  according  to  your  Lordship's  ruling,  and  therefore 
cannot  be  given  in  evidence. 

Cha$inel  for  the  plaintiff. — ^The  declaration  is  for  a  libel 
on  the  plaintiff  as  well  as  on  the  ship,  and  the  Court  of 
Common  Fleas  have  admitted  it  to  be  so  on  the  argument 
on  demurrer. 

Piatt. — Then  it  is  not  to  be  distinguished  from  the  case 
of  slander  of  an  individual,  and  the  special  damage  must 
be  stated  in  the  declaration. 

No  other  witnesses  were  examined  on  the  part  of  the 
plaintiff. 

Piatt  addressed  the  jury  for  the  defendant. — ^No  one 
can  doubt  that  this  is  a  letter  received  from  a  person  pro- 
fessing to  know  the  facts,  and  inserted  with  an  honest  desire 
to  protect  himian  life.  It  is  matter  of  history  that  a  convict 
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ship,  the  Amphitnte^  with  150  souls  on  boards  was  lost  off  1833. 
Boulogne.  It  is  the  duty  of  an  editor  of  a  newspaper  to 
invite  discussion  upon  such  important  matters.  If  appli- 
cation had  been  made  for  the  name  of  the  author^  and  it 
had  been  refused  or  not  given,  would  not  the  plaintiffs 
counsel  have  proved  the  fact  ?  And  as  they  have  not  done 
so,  I  call  on  you  to  infer  that  the  name  of  the  author  was 
given.  They  do  not  shew  that  any  appHcation  was  made 
to  the  editor  of  the  Times  to  insert  any  contradiction  of 
the  letter ;  and  the  plaintiff  brought  his  action  a  few  days 
after.  This  shews  that  the  object  was  damages,  and  not 
the  setting  of  the  matter  right  by  an  explanation  of  the 
real  character  of  the  vesseL  The  question  is,  what  damage 
has  Ciq>t.  Ingram  sustained  between  the  81st  of  October 
and  the  4th  of  November?  The  vessel  was  not  out  of 
dock  at  the  time:  no  passengers  are  named  in  the  declara^ 
tion  as  having  declined  to  go  in  the  ship  in  consequence  of 
the  libel.  The  learned  coxmsel  was  then  proceeding  to 
refer  to  the  plea  which  had  been  demurred  to,  when 

Kelly  objected.  And  Piatt  contended  that  he  had  a 
right  to  refer  to  the  plea,  as  the  record  had  been  made  up 
for  the  jury  to  assess  the  damages  according  to  the  premises 
on  which  the  plaintiff  had  put  himself  on  the  judgment  of 
the  Court 

Hwnfrey. — The  case  of  Codrington  v.  Lloyd  (a),  shews 
that  a  record  made  up  without  a  plea  demurred  to,  is  bad. 

Maule,  J. — The  plaintiff  has  put  himself  on  the  judg- 
ment of  the  Court  as  to  the  whole  declaration. 

Piatt  was  then  proceeding  to  state  that  the  plea  was 
evidence,  as  shewing  what  the  plaintiff  had  admitted  to  be 
true. 

Maule,  J. — You  surely  do  not  mean  to  contend  that 

(a)  1  Per.  &  D.  157. 


< 
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1839.        y^^  hwe  a  right  to  ajssume  the  facts  stated  in  the  plea  as 
admitted? 

PlatL — ^Yes.  But  I  also  refer  to  the  plea  as  shewing 
the  conduct  of  the  plaintiff  in  the  management  of  the 
cause. 

Maule^  J. — I  think  it  is  not  competent  for  you  to  state 
these  pleadings  to  the  jury  at  all  (a).  I  consider  the  pre^ 
mises  to  refer  to  the  declaration.  At  first  I  was  disposed 
to  think,  till  Mr.  Humphrey  cited  a  case  to  the  contrary, 
that  the  plaintiff,  not  being  obliged,  but  having  voluntarily 
chosen  to  bring  the  plea  before  the  jury,  you  might  con- 
tend that  you  were  at  liberty  to  observe  upon  it ;  but  as  he 
was  compelled  to  do  it,  I  think  it  makes  the  objection  to 
your  alluding  to  it  much  stronger. 

Plati  continued  his  address  to  the  jury. — ^It  is  admitted, 
on  all  hands,  that  there  was  a  leak  in  the  ship,  and  this 
might  be  sufficient  to  prevent  passengers  from  going.  I  can- 
not say  that  this  is  not  a  libel  upon  the  ship,  but  it  is  quite 
clear  that  there  was  no  malice  against  Capt.  Ingram ;  and 
I  cannot  say,  after  the  evidence  which  has  been  given,  that 
the  vessel  was  not  seaworthy.  But  with  respect  to  the 
damages,  as  the  object  was  only  to  invite  discussion,  and 
the  columns  of  the  paper  were  open  for  that  purpose,  I 
submit  that  they  ought  to  be  but  small. 

Maule,  J.,  (in  summing  up,  inter  alia),  observed, — A 
good  deal  has  been  said  about  the  absence  of  malice  and 

(«)  See  the  case  of  Firmin  v.  Cru-  tlie  connexion    between  the   two 

ct/{x^iS/a^,  Vol.  5  of  these  Reports,  defendants;  but  Lord  Lyndhurgty 

p.  9S,  which  was  a  question  of  part-  C.  B.,  said,  that  the  special  plea 

nership ;    and    Thesiger,    for    the  was  out  of  the  question,  and  the 

plaintiff,     referred    to    statements  jury  must  decide  the  case  upon 

in  a  special  plea,  which  had  been  the  general  issue, 
held  bad  on  demurrer,  as  shewing 
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the  bona  fides  of  the  writer  of  this  letter.  Bat  I  think  ^339^ 
that  a  person  looking  at  it  careftilly^  may  doubt  whether 
it  does  not  proceed  from  an  interested  party,  as  it  begins 
and  ends  with  a  disclaimer  of  any  motive.  It  is  clearly 
a  most  injurious  letter  to  the  plaintiff,  and  calculated  to 
occasion  him  serious  loss  as  the  owner  of  the  vessel.  It  is 
signed  W.  T.,  which  is  suggested  to  mean  William  Tyler, 
but  no  evidence  is  given  upon  that  subject.  It  does  not 
appear  that  any  inquiry  was  instituted,  but  the  letter  was 
immediately  inserted ;  and  a  person  who  so  acts,  whether 
he  is  a  public  journalist  or  not,  is  answerable  for  the  con- 
sequences. It  seems  to  be  admitted  on  both  sides  that 
the  paper  has  a  very  extensive  circulation.  It  is  said  that 
the  plaintiff  might  have  contradicted  the  statement,  but 
that  seems  to  me  to  be  reversing  the  order  of  things,  by 
requiring  the  person  who  is  injured  by  the  unfounded 
statement  to  take  the  trouble  of  correcting  it,  instead  of 
the  party  inserting  it  without  inquiry  being  expected  to 
take  pains  to  ascertain  its  truth,  and  if  it  is  not  true,  him- 
self  to  contradict  it.  Under  all  the  circumstances  of  the 
case  it  will  be  for  you  to  give  to  the  plaintiff  moderate, 
temperate,  and  reasonable  damages — ^not  vindictive  or  pas- 
sionate— ^but  such  damages  as  you  think  naturally  the  con- 
sequences of  the  libel. 

Verdict  for  the  plaintiff— Damages  i£900. 

Kelly,  Channel,  and  John  Henderson,  for  the  plaintiff. 
Piatt,  and  Humfrey,  for  the  defendant. 

[Attomies — Freeman  Sf  B,,  and  Dobie.'} 


In  the  ensuing  Term  Humfrey  moved  for  a  new  trial, 
on  the  ground  that  the  learned  Judge  who  tried  the  case 
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1839.  onght  to  have  limited  the  claim  of  damages,  to  such  da^ 
mages  as  actually  accrued  between  the  publication  of  the 
libel  and  the  commencement  of  the  action,  but  the  Court 

Befused  a  role  (a). 

(a)  See  the  case  of  HodsoU  v.  StaUbratSf  ante,  p.  63. 


BEFORE    MR.    JUSTICE    COLTMAV. 


GiLLETT  and  Another  v.  Wilby. 
Dec.  13M.      p^ 

To  an  action  for  X  HE  plaintiffs  in  theuT  declaration  complained  of  an  in- 
ment  of  a  pa-  firingement,  by  the  defendant,  of  a  patent  they  had  obtained 
improVementi"  ^^r  Certain  improvements  in  a  cabriolet.  The  pleas  were, 
in  a  cabriolet,     jg^    ^j^g  cccneral  issuc :  2ndly,  that  the  alleged  improve* 

three  pleas  were  '  ^  "^  i         7  •      •/*• 

pleaded:  Ut,     mcnts  Were  not  new;  and  Srdly,  that  the  plaintiffs  were 

sue  ;*^ndj  that    not  the  true  and  first  inventors. 

the  alleged  im-      rpj^^  allegation  in  the  declaration  was,  that  the  defend. 

provements  ^  ' 

were  not  new ;    gut  unlawfully,  &c.,  did  usc  and  put  in  practice  one  of  the 

and  3rd,  that  ...  . 

the  piaintifi^  said  description  of  vehicles  called  cabriolets,  with  the  said 
toruc^and  first  improvements,  and  that  the  cabriolet  so  used  by  the  de- 
inventors  of       fendant  did  imitate  and  resemble  the  said  improvements. 

the  improve-  ^ 

ments :—«?«,  The  patent  and  specification  were  put  in,  from  which 
state  of  the  it  appeared  that  there  were  five  diffierent  things  which 
couid*nS  be       ^^^  plaintiffs  claimed  as  their  invention. 

contended,  that 
the  patent  was 

iUegai  as  being       Ball,  for  the  defendant,  was  contending  that  the  patent 

a  monopoly.  .n        i  i     •  -i 

AUo,  that  was  illegal,  as  bemg  a  monopoly. 

though  all  the 
improvements 

claimed  must  be      j(f,  2>.  Hill,  for  the  plaintiffs,  objected  to  this  line  of 

shewn  to  be  r  ^        j 

new,  yet  it  need  • 

not  be  shewn  that  the  defendant's  cabriolet  was  an  imitation  of  the  whole  of  them,  but  an  imi- 

tation  of  one  was  suflScient  to  maintain  the  action. 

AUOf  that  the  validity  of  the  patent  might  be  considered  as  having  come  in  question  under 
the  2nd  plea,  so  as  to  entitle  the  plaintiff  to  a  certificate  to  that  effect  under  the  8rd  section  of 
the  Stat.  5&  6  Will.  4,  c.  83. 
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argument,  on  the  ground  that  there  was  not  an  ifisoe  to 
which  it  conM  apply. 

CoLTMAN,  J.,  was  of  Opinion  that  if  sndi  a  defence  were 
intended  to  be  relied  on^  it  ought  to  have  been  speciallj 
pleaded. 

Ball  submitted,  that  under  the  last  statute  (a)  it  was  suf- 
ficient to  have  given  notice  of  the  objection,  which  the  de- 
fendant in  this  case  had  done. 

CoLTMAN,  J.,  was  of  opiuiou  that  it  was  not  sufEtcient. 

BallwBs  then  contending,  that  the  plaintiffs  must  shew 
under  the  words  of  the  declaration  that  the  defendants 
cabriolet  imitated  and  resembled  all  the  improvements. 

CoLTMAN,  J. — ^I  think  it  will  be  sufficient  if  it  resem- 
bled any  one.    It  is  a  divisible  statement. 

BaU. — In  Morgan  v.  Seward  (&),  it  is  held  that  if  a  patent 
be  for  several  improvements,  and  the  jury  find  one  of  them 
not  to  be  such,  the  patent  is  void  altogether.  I  contend 
that  every  part  must  be  new,  or  it  is  void  altogether. 
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1899. 


(a)  5  &  6  Will  4,  c  83,  s.  5. 
That  section  enacts,  "  that  in  any 
action  hrought  against  any  person 
for  infringing  any  letters  patent,  the 
defendant  on  pleading  thereto  shall 
give  to  the  plaintiff,  and  in  any 
scire  facias  to  repeal  such  letters 
patent  the  plaintiff  shall  file  with 
his  declaration,  a  notice  of  any  ob- 
jections on  which  he  means  to  rely 
at  the  trial  of  such  action,  and  no 
objection  shall  be  allowed  to  be 
made  in  behalf  of  such  defendant 
or  plaintiff  respectively  at  such 
trial  unless  he  prove  the  objections 
stated  in  such  notice :  provided  al- 
ways, that  it  shall  and  may  be  law- 

VOL.  IX. 


ful  for  any  Judge  at  Chambers,  on 
summons  served  by  such  defendant 
or  plaintiff  on  such  plaintiff  or  de- 
fendant respectively  to  shew  cause 
why  he  should  not  be  allowed  ta 
offer  other  objections  whereof  no- 
tice shall  not  have  been  given  as 
aforesaid,  to  give  leave  to  offer  such 
objections,  on  such  terms  as  to  such 
Judge  shall  seem  fit." 

(6)  2  M.  &  W.  544.  That  ease 
decides  that,  if  a  patent  be  taken  out 
for  several  inventions,  which  are 
claimed  as  improvements^  and  the 
jury  find  theft  one  of  them  is  not  an 
improvement,  the  patent  is  altoge- 
ther void. 


z 
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336 


CASES  AT  NISI  PRIUS, 


1839. 


GiLLETT 
WiLBY. 


CoLTMAN^  J.^  in  summing  up^  said — ^The  defendant's 
first  plea  is,  that  lie  is  not  guilty  of  the  infringement. 
The  question  upon  this  will  be,  whether  the  cabriolet  was 
used  by  the  defendant,  and  whether  it  is  an  infiringement 
of  the  patent  right.  The  second  plea  is,  that  the  improve- 
ments claimed  are  not  new ;  and  the  third,  that  the  plain- 
tiffs were  not  the  true  and  first  inventors  of  them.  On 
the  first  point  the  patent  is  put  in,  fix)m  which  it  appears 
that  the  plaintiffs  claim  not  only  the  seat  behind,  but  the 
mode  of  entry  in  front,  &c.  &c.  It  is  true  that  the  plain- 
tiffs must  make  out  to  your  satisfaction  that  the  whole  of 
the  improvements  were  new,  and  that  some  of  them  have 
been  pirated.  It  is  not  necessary  that  they  should  use 
them  all,  but  they  must  be  shewn  to  be  all  new,  and  if 
they  are  all  new,  and  the  defendant  has  infringed  any  one 
of  them,  it  will  be  sufficient  to  support  the  action,  and  it 
is  not  necessary  that  he  should  have  infringed  them  all. 
There  are  five  different  points  in  which  the  plaintiffs  claim 
the  invention  as  new,  and  if  you  are  satisfied  of  that,  then 
on  the  other  point  there  is  no  evidence  that  they  were  not 
the  first  inventors,  and  then  will  come  the  question,  whe- 
ther the  defendant  has  infringed  any  part  of  that  which 
the  plaintiffs  claim  as  new  ? 


Verdict  for  the  plaintiff — Damages  1*. 

M,  D.  Htll  applied  for  a  certificate,  under  the  5  &  6 
Will.  4,  c.  83,  s.  3  (a),  that  the  validity  of  the  patent  came 
in  question. 


(a)  That  section  enacts,  '<  that  if 
any  action  at  law,  or  any  suit  in 
equity  for  an  account,  shall  be 
brought  in  respect  of  any  alleged 
infringement  of  such  letters  patent 
heretofore  or  hereafter  granted,  or 
any  scire  facias  to  repeal  such  let- 
ters patent,  and  if  a  verdict  shall 
past  for  the  patentee  or  his  assigns, 


or  if  a  final  decree  or  decretal  or- 
der shall  be  made  for  him  or  them, 
upon  the  merits  of  the  suit,  it  shall 
be  lawful  for  the  Judge  before  whom 
such  action  shall  be  tried  to  certify 
on  the  record,  or  the  Judge  who 
shall  make  such  decree  or  order  to 
give  a  certificate  imder  his  hand, 
that  the  validity  of  the  patent  came 
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CoLTMAN,  J. — I  think  you  are  entitled  to  the  certi- 
ficate. 

Ball. — ^I  was  not  allowed  to  question  the  validity  of  the 
patent. 


887 
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CoLTMAN^  J. — I  think  that  the  validity  of  the  patent 
has  in  part  come  in  question^  under  the  plea  that  the  in- 
vention was  not  new.  But  I  will  look  further  into  the 
subject. 

The  certificate  was  afterwards  granted. 
M.  D.  Hill,  and  Shee,  for  the  plaintiffs. 
Ball,  for  the  defendant. 

[Attorxne^— Boy  ^  Co.,  and  Cole,'] 


in  question  before  him,  which  re- 
cord or  certificate  being  given  in 
evidence  in  any  other  suit  or  ac- 
tion whatever  touching  such  pa- 
tent, if  a  verdict  shall  pass,  or 
decree  or  decretal  order  be  made, 
in  favour  of  such  patentee  or  his 
assigns,  he  or  they  shall  receive 


treble  costs  in  such  suit  or  action, 
to  be  taxed  at  three  times  the  taxed 
costs,  unless  the  Judge  making 
such  second  or  other  decree  or  or- 
der, or  trying  such  second  or  other 
action,  shall  certify  that  he  ought 
not  to  have  such  treble  costs." 


BEFORE    MR.    JUSTICE    ERSKINE. 


OsBORN  and  Another  t;.  Thompson. 


Dee.  16th. 


Assumpsit  on  the  warranty  of  a  mare. — The  dedar-  in  assumpsit  on 
ation  stated  the  warranty  to  be  that  the  mare  was  sound,  of  aborM,where 

the  plaintiff  in 
his  declaration  averred  that  the  horse  was  not  sound ;  and  the  defendant  only  pleaded  that  it  was; 
upon  which  plea  issue  was  Joined  :«*it  was  HeU^  that  the  plaintiff  had  the  right  to  bq^in. 

z2 
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with  the  exception  of  crib-biting.     Avermenti  that  it  was 
not  sound,  except  crib-biting.     The  only  plea  was  th^t  the 

OSBOEN  9  r  o  ^   r 

fl,  mare  was  sound,  according  to  the  warranty,  on  which  issue 

Thompson.  .  .      j 

was  JQinea. 

Bompas,  Serjt.,  for  the  defendant,  claimed  the  right  to 
begin. — ^There  was  a  case  of  Fisher  y.  Joyce^  tried  before 
Mr.  Justice  Coleridge,  at  the  last  Bristol  Assizes,  in  which, 
on  the  very  same  state  of  the  pleadings,  that  learned  Judge 
allowed  the  defendant  to  begin.  The  damages  in  this  case 
are  a  pure  matter  of  calculation,  and  Mr.  Baron  Maule,  in 
a  case  tried  here  the  other  day,  held  that  the  assessment 
of  damages  must  be  a  substantial  question  to  give  the 
plaintiff  the  right  to  begin  (a). 

EasKiNE,  J.,  (having  ascertained  that  Mr,  Justice  Cole- 
ridge was  sitting  for  Lord  Denman  in  the  adjoining 
Court,  sent  to  inquire  of  him  about  the  decision  at  Bristol, 
and  on  receiving  his  reply),  said,  Mr.  Justice  Coleridge 
sends  me  word  that  he  did  rule  in  the  manner  mentioned 
by  my  Brother  Bompas,  but  that  he  did  it  with  much  he- 
sitation. 

Bompas,  Serjt. — It  is  very  important  that  there  should 
be  one  rule  on  the  subject. 

Atcherley,  Serjt.,  for  the  plaintiff. — The  question  here 
is,  what  is  the  substantial  issue  on  the  record?  it  is  only  a 
conversion  of  terms,  sound  and  unsound.  The  test  is, 
who  would  have  the  verdict  if  no  evidence  were  given  on 
either  side  ?  The  defendant,  and  not  the  plaintiff,  would 
have  the  verdict.  It  is  not  like  a  new  fact  introduced  by 
the  plea. —  [TaUfqwrdy  Seijt.,  being  referred  to  by  Atcherley, 
Serjt.,  stated  as  amicus  curiae,  that  L.  C.  J.  Tindal  had  de- 
cided, that  in  a  case  like  the  present,  the  plaintiff  was  en- 
titled to  begin.] 

(a)  Hogg^U  v.  £«%,  ante,  p.  324. 


Thompson. 
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Hunn^reyj  Also,  for  the  plaintiff. — ^In  the  case  of  Cox  v.        ^339^ 
Walker,  where  the  same  issue  was  raised.  Lord  Denman.      ^— -v— ^ 

.  .  OSBORN 

C.  3,,  held,  that  the  plaintiff  was  entitled  to  begin,  and  he  _  «. 
did  so  on  this  ground,  that  if  no  evidence  were  offered^  the 
defendant  would  be  entitled  to  the  verdict.  In  our  declar- 
ation we  allege,  that,  in  consideration  that  the  plaintiff 
would  buy  a  mare,  the  defendant  undertook  that  it  was 
sound,  &c.,  and  we  aver  that  it  was  unsound.  Could  We  re- 
cover if  we  did  not  prove  that  the  defendant  had  broken 
his  warranty?  Certainly  not.  It  is  as  much  an  issue 
on  the  plaintiff  as  on  the  defendant.  The  question  arises 
in  cases  of  non-repair  (a),  as  well  as  cases  relating  to  the 
warranty  of  horses. 

Bramwell,  on  the  same  side. — ^The  new  rules  do  not 
apply  to  this  case.  The  defendant  says  that  he  affirms  the 
horse  to  be  sound ;  but  we  affirm  it  to  be  unsound,  and 
the  one  is  just  as  much  an  affirmative  as  the  other.  Then, 
each  party  making  an  affirmative  proposition,  on  whom 
does  it  lie  to  make  out  a  cause  of  action,  no  such  being 
confessed  on  the  record  ?  K  the  plaintiff  avers  that  a  man 
is  dead,  and  the  defendant  says  that  he  is  alive,  is  not  the 
onus  on  the  plaintiff  of  prordng  that  the  man  is  dead  ? 

Bompas,  Serjt.^  for  the  defendant,  was  referring  to  a 
case. 

Eeskine,  J. — ^I  think  you  had  better  discuss  it  upon  the 
principle.  At  present  my  impression  is  that  the  principle 
is  against  you. 

Bompas,  Serjt. — ^The  test  mentioned  by  Mr.  Humfrey  is 
as  completely  arguing  in  a  circle  as  any  I  ever  met  with. 

Ebskine,  J. — Must  not  the  plaintiff  prove  that  the 
horse  was  not  sound  ? 

(a)  See  the  note  at  the  end  of  this  case. 


OSBORN 
V. 

Thompson. 
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1839.  Bompas,  Serjt. — That  is  a  complete  begging  of  the  qties- 

tion.  Suppose  the  complaint  were^  that  the  defendant 
undertook  to  deliver  a  sound  horse^  and  the  defendant 
said^  "  I  did  deliyer  joxl  a  sound  horse/'  would  he  not  be 
bound  to  prove  it  ?  It  is  quite  dear  that  he  would.  Each 
man  is  bound  to  perform  his  part  of  the  contract*  The  de- 
fendant admits  that  the  plaintiff  performed  his  part  by  not 
denying  it. 

Eeskine^  J. — Supposing  you  were  to  call  a  witness  who 
had  never  seen  the  horse  in  question^  but  some  other 
horse ;  what  would  be  the  consequence  ? 

Bompas,  Seijt. — I  should  be  defeated.  I  should  lose 
the  verdict.  As  to  the  averment  that  a  man  is  dead,  that 
argument  does  not  apply,  as  a  man  is  presumed  to  be  alive 
till  the  contrary  is  shewn.  The  question  is,  has  the  de- 
fendant performed  his  contract  ?  He  undertakes  to  prove 
that  he  has,  and  the  onus  lies  upon  him. 

Ebskine,  J. — If  there  had  been  no  other  authority  but 
the  case  before  Mr.  Justice  Coleridge,  and  I  had  not  had  the 
benefit  of  consulting  him,  I  should  have  felt  some  difficulty 
in  deciding.  But  I  have  £rom  my  Brother  Coleridge  the 
expression  of  his  own  doubts  on  the  case.  And,  further,  I 
have  the  statement  of  my  Brother  Talfourd,  that  the  Lord 
Chief  Justice  of  this  Court  decided,  in  a  case  like  the  pre- 
sent, that  the  plaintiff  was  entitled  to  begin.  On  princi- 
ple, on  whom  does  the  burden  of  proof  lie  ?  Suppose  the 
defendant  had  not  appeared,  or  called  any  witness,  would 
the  plaintiffs  be  entitled  to  a  verdict,  merely  on  proof  of 
the  damages  ?  Certainly  not ;  they  would  be  bound  to 
prove  that  the  horse  was  unsound.  On  the  contrary,  if 
the  plaintiffs  failed,  the  defendant  would  be  entitled  to  a 
verdict ;  and  it  cannot  make  any  difference  that  the  defen- 
dant appears  by  counsel,  who  is  prepared  to  call  witnesses  in 
support  of  his  case.  I  think  the  plaintiff  is  entitled  to  begin. 
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Atcherley,  Serjt.  then  stated  the  plaintifrs  case. 


1839. 


OSBORN 

The  trial  lasted  two  days^  and  terminated  eventually  in  v. 

r    •  *.t  -t  Thompson. 

a  juror  being  withdrawn* 

Aicherley,  Serjt.^  Hun\frey,  and  Bramwett,  for  the  plain- 
tiSs. 


Bompas,  Serjt.^  and  Shee,  for  the  defendant. 


[Attomies— Xo/*/y  ^  P.,  and  Eoy  ^  Co."] 


In  the  case  of  Sowar d  ▼.  Leggatt, 
ante,  Vol.  7,  p.  615,  Lord  Abin- 
ger,  C.  B.,  said,  "  Looking  at  these 
things  according  to  common  sense, 
we  should  consider  what  is  the  sub- 
stantive fact  to  be  made  out,  and  on 
whom  it  lies  to  make  it  out  It  is 
not  so  much  the  form  of  the  issue 
which  ought  to  be  considered  as  the 
substance  and  effect  of  it,"  &c.  &c. 
This  was  an  action  of  covenant, 
and  the  breach  in  the  declaration 
was  that  the  defendant  did  not  re- 
pair the  premises,  but  suffered  them 
to  become  ruinous,  &c.,  and  the 
plea  was,  that  the  defendant  did  re- 


pair the  premises,  and  did  not  suf- 
fer them  to  become  ruinous,  &c. 
In  the  case  of  Belcher  and  Others 
V.  Macintoihf  ante,  Vol.  8,  p.  720, 
in  which  the  pleadings  were  simi- 
lar to  those  in  Soward  v.  Leggatt, 
Aldersortf  B.,  said,  "  I  think  the 
plaintiff  ought  to  begin,  for  if  no 
evidence  was  given  on  either  side^ 
the  defendant  would  succeed."  See 
also  the  cases  of  Harnett  v.  John- 
ton,  ante,  p.  206 ;  jetton  v.  Perkes, 
ante,  p.  231;  SteinkeUer  v.  New- 
ton, ante,  p.  313 ;  and  HoggeU  ▼. 
Exley,  ante,  p.  324. 
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Jan.  9th. 

The  law  does 
Dot  authorize  a 
private  penon 
to  forego  a  pro- 
secution upon 
any  terms ;  and 
even  if  a  pro- 
mise he  given 
and  hroken  in 
such  a  manner 
as  a  jury  would 
consider  scan- 
dalous, yet,  in 
point  of  law, 
that  will  not 
make  any  dif- 
ference. 


Begina  V.  George  Dalt. 

1  HE  prisoner  was  indicted  for  stealings  on  the  6th  of 
Maj^  fifty-two  yards  of  woollen  cloth^  called  buckskin^  of 
the  value  of  13/.  13^.^  the  goods  of  W.  Jamieson  Anson, 
his  master. 

The  prisoner  had  been  in  the  employ  of  the  prosecutor 
for  about  two  years  and  a  half;  and  it  appeared  in  the 
progress  of  the  case^  that^  on  the  night  of  the  13th  of 
November,  the  warehouse  of  the  prosecutor  had  been 
opened  by  means  of  a  false  key,  and  a  quantity  of  super- 
fine black  cloth  of  the  value  of  £150  had  been  stolen ; 
and  in  consequence,  a  placard  was  issued,  offering  a  re- 
ward of  twenty  guineas  for  the  discovery  of  the  thief.  On 
the  cross-examination  of  the  prosecutor,  he  was  asked, 
whether  he  had  not,  in  consequence  of  some  conversation 
he  had  with  the  prisoner  on  the  subject  of  that  robbery, 
signed  a  certain  paper  ?  He  admitted  that  he  had.  It 
was  read,  and  was  as  follows : — 

''  I,  W.  Jamieson  Anson,  promise  and  pledge  myself 
that,  provided  George  Daly,  now  in  the  employ  of  the 
said  W.  Jamieson  Anson,  makes  known  any  circumstance  or 
circumstances  connected  with  or  proving  a  recent  felonious 
robbery  of  sundry  cloths  mentioned  in  a  certain  handbill 
or  placard,  and  belonging  to  my  employer  or  employers ; 
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or,  in  other  words,  any  drcumstance  or  circumstances  con-  ^3^^ 
nected  with  a  robbery  of  any  property  belonging  to  my 
employer  or  employers  aforesaid,  in  which  I  have  at  any 
time  been  concerned,  either  directly  or  indirectly,  do  pro- 
mise as  aforesaid  to  forgire  him,  the  said  G^rge  Daly, 
and  not  prosecute,  according  to  law  in  any  court  of  justice, 
him,  the  said  George  Daly,  provided  he,  the  said  George 
Daly,  do  make  known  the  whole  of  the  circumstance  Or 
circumstances  aforesaid,  or  do  make  known,  without  disguise 
or  deceit,  the  possessors,  or  purchasers  or  receivers  of  the 
said  cloths  or  property,  which  may  in  any  way  or  manner 
tend  to  lead  to  a  recovery  of  the  said  property  with-* 
out  purchase. — ^Dated  this  12th  day  of  December,  in 
the  year  of  our  Lord,  1839,  at  No.  106,  Wood  Street, 
Gheapside,  London. 

"  Signed  by  me,    W.  Jam ibson  Anson/* 

The  prosecutor  stated,  that  the  above  paper  was  dictated 
and  composed  by  an  inspector  of  police ;  and  that,  in  con- 
sequence of  it,  he  received  a  paper  firom  the  prisoner, 
which  commenced  as  follows  : — "  I,  George  Daly,  on  my 
oath,  do  now  declare  before  my  master,  Mr.  W.  J.  Anson, 
to  tell  all  I  know  concerning  the  robbery  at  No.  106, 
Wood  Street,  Gheapside.^'  It  then  set  out  an  account  of 
various  pieces  of  buckskin  which,  at  di£ferent  times  pre- 
vious to  the  robbery  of  the  13th  of  November,  he  had 
pledged  at  various  pawnbrokers*  shops.  But  there  was 
not  any  information  on  the  subject  of  that  robbery.  The 
prosecutor  added,  that,  being  satisfied  from  particular  cir- 
cumstances that  the  prisoner  must  be  able  to  give  inform- 
ation on  the  subject  of  that  robbery  if  he  pleased,  he  told 
the  prisoner  that  he  should  not,  under  the  circumstances, 
consider  himself  bound  by  the  paper  he  had  signed ;  and 
the  prisoner  was  in  consequence  taken  into  custody. 

Bodkin,  for  the  prisoner,  commented  upon  the  extraor- 
dinary nature  of  the  doci  ment  which  the  prosecutor  had 
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signed;  and  contended,  that,  having  signed  it,  he  ought 
afterwards  to  have  had  the  prisoner  apprehended  and  in- 
dicted. 

GuENET,  B.,  in  smnming  up,  with  reference  to  that 
part  of  the  case,  said — ^The  law  does  not  authorize  any 
private  person  to  forego  a  prosecution  upon  any  terms. 
Even  if  a  promise  were  given,  and  broken  in  such  a  way 
as  you  would  say  was  scandalous,  yet,  in  point  of  law, 
that  would  not  make  any  difference.  But  there  is  no 
ground  for  complaint  against  the  prosecutor  in  this  case, 
as  he,  being  desirous  of  obtaining  information  as  to  the  rob- 
bery on  the  13th  of  November,  told  the  prisoner  that,  as 
he  had  not  received  firom  him  any  information  on  that 
subject,  he  should  not  consider  that  he  was  any  longer 
bound  by  the  promise  which  he  had  made.    * 

Verdict,  guilty — Sentence,  transportation 
for  twelve  years. 

Payne,  for  the  prosecution. 

Bodkin,  for  the  prisoner. 

[Attomies — «/.  A.  Teague  and  W,  C.  Humphreys,'] 


Regina  V.  White  and  Sellers. 

If  ttak        ^^  prisoner  Elizabeth  White  was  indicted  for  stealing, 

hit  maiter'B  on  the  3rd  of  January,  one  towel,  value  6rf. ;  three  candles^ 
hand  it  oyer  to  value  M. ;  4oz.  weight  of  soap,  value  2d.  j  l^lb.  weight  of 
hif'^muct^  bread,  value  4rf. ;  and  l^oz.  weight  of  butter,  value  2d. ; 
felony  as  if  he     the  goods  of  James  Peat,  her  master:  and  the  prisoner 

sell  it  or  take  it  °  '  .  . 

to  a  pawn-  Mary  Ann  Sellers  was  charged  with  feloniously  receiving 
pledge  it.  ^^^  same,  well  knowing  them  to  have  been  stolen. 
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The  prosecutor  stated,  "  The  prisoner  White  was  in  iny  1840. 
service  as  cook  for  about  a  fortnight  and  two  or  three 
days ;  in  consequence  of  suspicion,  on  the  3rd  of  January, 
between  six  and  seven  in  the  evening,  I  went  out  of  my 
house,  and  secreted  myself  a  few  doors  off  on  the  other 
side  of  the  way ;  I  could  see  my  own  door  from  that  place ; 
I  had  not  been  there  above  five  minutes,  when  I  saw  White 
come  out  of  the  private  door;  I  have  more  than  one  door; 
she  had  no  bonnet  on ;  I  saw  her  come  out  of  the  house 
with  something  in  her  apron ;  she  came  up  the  street 
nearly  opposite  to  where  I  was  standing,  when  she  was 
met  by  Sellers  with  a  basket  in  her  hand ;  White  took 
something  wrapped  up  in  a  white  towel  from  her  apron ; 
Sellers  opened  her  basket,  and  White  put  the  bundle  into 
it ;  they  stood  in  conversation  about  two  minutes,  and  then 
walked  together  towards  Piccadilly;  I  followed  them,  hoping 
to  meet  a  policeman;  they  went  as  far  as  the  White 
Horse  Cellar  public-house  before  I  could  find  one ;  I  then 
gave  them  into  custody;  they  did  not  see  that  I  was 
following  them ;  the  basket  was  searched  by  the  police- 
man, and  in  it  was  something  wrapped  up  in  a  towel, 
which  appeared  to  be  the  same  bundle  I  had  seen  put 
in ;  it  contained  a  quantity  of  bread,  three  kitchen  candles^ 
some  soap,  and  some  butter ;  I  examined  the  towel,  and 
knew  it  to  be  mine ;  there  was  nothing  else  in  the  basket 
which  I  claimed;  Sellers  was  carrying  it;  I  searched 
my  house,  and  we  missed  the  towel,  some  candles,  bread, 
soap,  and  butter;  we  have  missed  two  more  towels  be- 
sides :  I  know  this  towel  to  be  mine/^ 

On  his  cross-examination,  he  said,  (inter  alia),  '^The 
things  are  not  worth  eighteen-pence ;  but  when  I  saw  a 
bundle  taken  out,  I  thought  it  was  something  else,  and 
when  I  got  before  the  police  I  was  bound  to  go  on/'  It 
further  appeared  that  the  soap  was  common  yellow  soap; 
that  the  candles  were  broken;  and  that  the  bread  was 
only  a  portion  of  a  loaf. 

For  the  defence  it  was  contended,  that  the  prisoner 
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1840«        Elizabeth  White  did  not  intend  to  part  with  the  tonrel  to 
^^[^^^      the  other  prisoner,  but  only  used  it  to  wrap  up  the  other 
V*  articles,  which,  being  of  small  ralue,  were  given  out  of  com-* 

passion,  and  without  any  felonious  intent. 

EasKiivs,  J.,  in  summing  up,  said — If  the  pmcmer 
Elisabeth  White,  took  the  property  and  handed  it  over  to 
the  other  prisoner  as  a  gift,  it  is  as  much  a  felony  as  it 
would  have  been  if  she  had  sold  it,  or  taken  such  part  of  it 
as  could  be  so  dealt  with  to  a  pawnbroker's,  and  pledged  it. 
The  purpose  for  which  she  took  it  is  not  material  If  you 
think,  as  to  the  towel,  that  Elizabeth  White  did  not  intend 
to  hand  it  over  to  Sellers  to  get  rid  of,  then  the  case  will 
be  slighter  against  Sellers  than  if  she  did ;  because,  in  that 
case,  she  might  not  know  but  that  Elizabeth  White  had 
tiie  privilege  of  giving  away  the  other  things.  You  will 
say,  whether  you  are  satisfied  that  Elizabeth  White  took 
the  property,  intending  to  deprive  her  master  of  it ;  and  if 
so,  whether  Sellers  knew  that  the  property  had  been 
stolen. 

Verdict — both  guilty,  but  recommended 

to  mercy.     Sentence,  three  months 

imprisonment. 

Payne,  for  the  prisoners. 


BEFORE    MB.  COMMON    SEBJEANt   MIEEHOUSE. 


Rboina  V.  William  Sell. 

January  9th,    ^ 

A  prisoner  who    1  HE  prisoucr,  On  his  arraignment,  pleaded  guilty  to  an 

g^ity  to  a         indictment,  charging  him  with  stealing  three  shillings  and 

charge  of  lar- 
ceny, and  upon  whom  sentence  has  been  passed,  cannot  afterwards  be  allowed  to  retract  his 
pica,  and  plead  not  guilty. 
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six-peno^,  the  moniea  of  Andrew  Pettinger^  hia  master  and 
employer^  and  sentence  was  passed  upon  hixn^  in  the  ab« 
aence  both  of  hia  own  oonnael  and  the  coonael  for  the  pro* 
seeution. 
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Clarkwi  afterwarda,  on  behalf  of  the  prisoner^  applied 
to  the  CommoH  Sefjetmi  to  allow  him  to  retract  his  plea  of 
guilty,  and  plead  not  guilty,  alleging  that  it  waa  the  uaual 
practice  to  allow  auch  a  course  to  be  taken. 

C.  PhilHpi,  for  the  prosecution^  waa  willing  that  auoh  a 
course  should  be  adopted. 

The  Common  Serjeant  doubted  whether  it  could  be 
done  after  judgment  had  been  pronounced. 

Clarkson  observed,  that  the  C!ourt,  during  the  Session, 
had  power  over  its  own  judgment,  and  might  vary  it  in  any 
way,  and  if  so,  might  also  get  rid  of  it  altogether,  and  allow 
the  case  to  be  tried  (a). 

The  Common  Serjeant  still  entertaining  a  doubt,  re- 
ferred the  matter  to  the  Judges  in  the  adjoining  Court-*^ 
yiz.  Mr.  Baron  Gwmey  and  Mr.  Justice  Erskine,  who,  ac- 
cording to  his  statement,  were  of  opinion  that  it  might  be 
done. 

The  prisoner  was  then  brought  up,  and  asked  if  he  was 
guilty  or  not  guilty,  and  replied  that  he  was  not  guilty. 


(a)  The  ground  upon  which  a 
sentence  can  be  altered  during  the 
continuance  of  the  session,  proceeds, 
as  we  understand,  upon  the  notion 
that  the  second  judgment  being, 
as  it  were,  written  over  the  first, va- 
cates it  This  would  not  apply  to 
the  getting  rid  of  a  judgment  altcy- 
gether,  which  can  only  be  done  in 


the  proper  way,  where  there  has 
been  any  irregularity  in  it.  But 
here  there  was  not  any  irregularity 
in  the  judgment  at  first  pronounced, 
and  therefore  it  must  stand  unless 
varied  by  another  judgment  pro- 
nounced by  the  Court  during  the 
continuance  of  the  session. 
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But^  on  the  case  being  again  mentioned  to  Gwrney,  B.^ 
Coleridge,  J.,  being  present,  and  ErsHne,  J.,  absent, 
Gumey,  B.,  stated,  that  he  and  Erskine,  J.,  did  not  un- 
derstand, when  the  matter  was  first  brought  before  them, 
that  sentence  had  been  passed  upon  the  prisoner  (a) ;  and 
both  their  Lordships,  viz.  Gumey,  B.,  and  Coleridge,  3., 
expressed  themselves  clearly  of  opinion,  that  judgment 
haying  been  once  pronounced,  the  prisoner  could  not  be 
admitted  to  plead  not  guilty.  The  result,  therefore,  was, 
that  the  sentence  which  had  been  pronounced  remained  in 
force,  but,  under  the  peculiar  circumstances  of  the  case, 
application  for  a  remission  of  it  was  made  to  the  Secretary 
of  State. 


C.  Phillips,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 


[Attornies — 


-,  and  W.  C  Ilumpkreyt,'] 


(a)  This  shews  the  inconvenience 
of  the  system  alluded  to  in  note  (a) 
to  the  case  of  Reg,  v.  Fuller  and 
Olhertf  ante,  p.  35.  It  is  quite 
(dear  that  the  learned  Common 
Serjeant  must  have  mentioned  to 
the  Judges  the  fact  of  the  sentence 
having  been  passed,  as  without 
that  fact  it  would  have  been  the 


ordinary  case  of  a  prisoner,  being 
allowed  to  retract  his  plea,  in  which 
there  is  never  any  difficulty.  But 
the  matter  being  mentioned  to  the 
Judges  privately,  during  the  pro- 
gress of  another  case,  is  very  likely 
not  to  be  completely  understood,  so 
as  to  enable  them  to  come  to  a  sa- 
iisEactory  conclusion. 
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MARCH  SESSION,  1840. 

BEFOEE    ME.  BARON  PARKE. 


Regina  t;.  Thomas  Morris.  „    , 

_  March  Bth. 

X  HE  prisoner  was  indicted  for  feloniously  receiving,  on  Though  to 

make  a  thinir 

the  llth  of  December,  of  a  certain  evil-disposed  person,  the  subject  of 
nine  pieces  of  paper,  value  two  shillings,  of  the  goods  of  fo^'iSlJ^'^^'jJ 
John  Bentley  and  others,  well  knowing  them  to  have  been  "outtbeofiome 

^  value,  and  itat- 

Stolen.  ed  to  be  80  in 

The  papers  in  question  appeared  to  have  been  torn  by  ^l^t  It  n^^*.::^ 
some  person  out  of  a  book  kept  by  a  coalmeter  named  Jj^^*  ^.*^"* 
Johnson,  who,  in  his  evidence  for  the  prosecution,   de-  j^nowntothe 
scribed  the  nature  of  the  book  as  follows: — ^'It  is  a  certi-  say,'  of  a  far- 
ficate    book,  which  we   receive  out   of  the   coalmeter's  leJSu  *^    * 
office  when  we  go  on  board  ships ;  they  are  certificates 
which  we  give  to  different  merchants ;  they  are  not  signed 
as  they  are  in  the  book ;  there  are  blanks  left  for  the  name 
of  the  ship  from  which  the  coals  are  delivered,  the  quan- 
tity, the  barge,  the  number  of  it,  the  lighterman,  and  to 
whose  account  they  are  delivered,  and  the  date  of  the  deli- 
very.    It  is  signed  by  the  meter.'^ 

One  only  of  these  pieces  of  paper  was  traced  to  the  pos- 
session of  the  prisoner. 

At  the  close  of  the  evidence  for  the  prosecution, 

• 

Adolphus,  for  the  prisoner,  submitted,  that  there  was  not 
any  case  to  go  to  the  jury.  The  prisoner  is  charged  with 
stealing  nine  pieces  of  paper.  Only  one  of  them  is  traced 
to  his  possession,  and  that  is  not  of  any  value  so  as  to  sus- 
tain an  indictment.  It  must  be  of  the  value  of  some  coin 
known  to  the  law. 

Parke,  B. — ^Though  it  may  be  of  very  small  value^  still 


850 


CASES  AT  TH£ 


1840. 


it  is  worth  sometliing.  You  say  tliat  it  must  be  of  some 
assignable  value— of  the  value  of  some  coin.  Shew  me  an 
authority  for  that  position. 

Adolpkus. — ^The  practice  has  been  uniform  on  that  sub- 
ject.   There  must^  I  submit,  be  a  value  assignable. 

Clarkson,  for  the  prosecution. — ^We  can  shew  how  much 
the  paper  cost.  But  there  is  the  case  of  the  re-issued  bank 
notes  (a)« 

Parke,  B. — There  is  no  doubt  it  must  be  of  some  value, 
and  it  is  of  some  value.  But  it  is  quite  new  to  me,  that  it 
must  be  of  the  value  of  some  coined  money — of  a  fiurthing 
at  least. 

Prenderffost,  for  the  prisoner. — Unless  it  be  so,  you  can- 
not lay  a  correct  statement  of  the  value  in  the  indictment. 
And  there  is  the  old  maxim,  '^de  minimis  non  curat  lex*/' 

Parke,  B. — It  must  be  assigned  of  some  value.  You 
say  of  the  value  of  some  known  coin.  But  I  do  not  know 
any  authority  for  that.  I  do  not  know  that  it  could  not 
be  stated  as  of  the  value  of  a  himdredth  part  of  a  farthing. 
Shew  me  some  case  where  the  indictment  has  failed  on  the 
ground  of  the  article  being  valueless. 


(a)  Reg.  v.  Clarke,  R.  &  R.,  C.  C. 
R.  181.  The  prisoner  was  indicted 
for  stealing  promissory  notes,  and 
there  weie  also  counts  for  stealing 
certain  pieces  of  paper  stamped  with 
a  stamp,  &c  The  notes  consisted  of 
country  hank  notes,  which,  after 
haring  been  paid  in  London,  were 
sent  down  to  the  country  to  be  re- 
issued, and  were  stolen  on  the  road. 
It  Was  argued  in  that  case,  as  in  the 
present,  that  the  papers  in  their  then 


state  were  worth  nothing,  and 
would  not  sell  for  so  much  as  a 
farthing,  and  that  nothing  could 
be  the  subject  of  larceny  which  was 
not  worth  the  smallest  current  coin 
in  the  kingdom.  But  the  Judges 
held  that  the  conviction  on  the 
cotmts  for  stewing  ^e  paper  an^ 
stamps  was  good,  the  paper  and 
stamps,  particularly  the  latter,  be- 
ing valuable  to  the  owners,  which 
related  to  a  promissory  note. 


Reoina 
Morris. 
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Prendergaat. — PMpoe^s  case  may  be  referred  to  as  bear-  jg^Q^ 
ing  on  the  question  (a).  But  though  there  is  not  any  case 
on  the  subject^  yet  it  seems  to  me  that  it  had  been  taken 
for  granted  in  a  great  many.  In  R,  y.  Clarke,  the  charge 
was  for  stealing  papers  with  stamps  on  them.  The  indict- 
ment here  does  not  describe  the  papers  as  printed  papers^ 
nor  as  certificates^  but  only  as  nine  pieces  of  paper.  They 
are  not  writing  paper ;  they  can  only  be  used  as  waste 
paper.  There  is  only  one  produced ;  but^  assuming  that 
the  whole  nine  had  been  traced  to  the  prisoner's  possession^ 
they  would  not  fetch  anything  like  a  farthing.  The  dis- 
tinction which  formerly  existed  between  grand  and  petty 
larceny  was^  that  petty  larceny  meant 'stealing  goods  of 
some  value  known  to  the  law^  but  not  of  the  value  of  a 
shilling.  And,  in  civil  cases,  a  farthing  damages  is  the 
lowest  amount  that  is  ever  given,  because  it  is  the  lowest 
coin  which  is  known  to  the  law. 

Clarkson. — ^The  papers  are  not  filled  up.  Therefore  they 
are  valuable  as  forms  that  may  be  used.  And  we  can 
shew  that  the  engraving,  &;c.,  would  make  one  of  them  of 
the  value  of  more  than  a  farthing. 

Parke,  B. — It  is  better  to  have  the  evidence  of  the 
fact. 

A  witness  was  called  who  said,  "  I  chaise  Ss.  S^d.  for 
ninety-six  of  the  papers,  which  renders  the  value  of  one 
about  a  farthing  and  a  half.''  On  his  cross-examination 
he  said — ''  One  of  the  pieces  of  paper,  without  anything 

(a)  2  Leach,  673 ;  and  2  East,  that  the  property  stolen  should  be 

P.  C.  599.    That  case,  which  re-  of  some  value,  and  that  the  note  in 

lated  to  a  promissory  note,  was  de-  question  was  so  far  from  being  of 

cided  on  the  ground  that  the  pro-  any  value  to  the  prosecutor  that  he 

secutor  had  not  any  property  in  the  had  not  even  the  property  of  the 

thing  taken.     The  Judges  there  paper  on  which  it  was  written, 
said,  that  it  was  essential  to  larceny 
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on  it^  would  not  be  worth  anything ;  it  is  only  the  fourth 
part  of  a  sheet. 

Parke^  B. — It  has  cost  more  than  a  farthing.  There- 
fore the  point  does  not  arise.  But  I  must  be  understood 
for  one  as  not  considering  that  it  was  necessary  to  shew 
that  the  article  must  be  of  the  value  of  some  known  coin. 
It  must  be  of  some  value^  no  doubt.  There  is  clearly  evir 
dence  to  go  to  the  jury  that  it  is  of  the  value  of  more  than 
a  farthing  to  the  owners.  It  has  cost  them  that.  I  have 
attended  to  the  argument  as  to  the  description  in  the  in- 
dictment^ and  it  seems  to  me  that  that  description  is  correct. 
If  I  should  on  consideration  entertain  any  doubt,  and  it 
should  become  material  for  the  prisoner^  I  will  consider  it 
further;  but  as  at  present  advised^  I  think  the  description 
correct,  I  have  not  been  able  to  find  any  case  in  support 
of  the  argument  for  the  defence^  nor  have,  the  prisoner's 
counsel  been  able  to  produce  any. 


The  prisoner  was  acquitted  on  the  merits. 

C,  Phillips,  Clarkson,  and  Bodkin,  for  the  prosecution. 
Adolphus,  PrendergcLstyZnA,  Horry,  for  the  prisoner. 


[Attomies — Harmer  ^  Steele,  and  Baddeleys,'] 


See  the  case  of  Keg.  v.  Bingley 
and  Law,  Vol.  5  of  these  Reports, 
p.  602.  The  prosecutor  in  that 
case  had  heen  at  market,  and  left 
all  his  money  with  the  landlord  of 
the  inn  where  he  had  heen,  and  on 
his  way  home  was  attacked  hy  the 
prisoners,  who  knocked  him  down 
and  took  from  him  the  only  thing 
that  he  had  in  his  pocket,  viz.  a 
small  slip  of  paper,  which  con- 
tained a  memorandum  of  a  sum  of 
money  which  a  person  owed  him. 


Gumey,  B.,  in  summing  up  the 
case,  said,  *'  If  anything  was  taken 
away  from  the  prosecutor  hy  vio- 
lence, however  insignificant  its  va- 
lue, that  is  sufficient  to  constitute 
a  rohhery.  In  cases  of  robhery  the 
value  is  immaterial,  and  the  prose- 
cutor, by  carrying  this  memoran- 
dum in  his  pocket,  shewed  that  he 
considered  that  it  was  of  some 
value  to  himself.'*  The  prisoners 
were  found  guilty. 
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BEFORE  MR.  BARON  ALDERSON. 


Begina  V.  Georoe  Harvey. 

TAprUlSth. 
HE  prisoner  was  indicted  for  stealing,  on  the  6th  of  if  the  owner  of 

April,  one  gelding,  of  the  price  of  £6,  one  set  of  harness,  ^erwn!  nSlln  * 
of  the  value  of  10*.,  one  cart  of  the  value  of  £4,  and  three  *»"  service,  to 

take  them  to  a 

pigs,  of  the  value  of  8/.  19*.,  the  property  of  John  Kegan.  particular 

The  prosecutor  said — "I  live  at  Eastham,  in  Essex,  and  fhem'to  acus- 

deal  in  pigs,  which  I  take  about  in  a  cart.     On  Monday,  ?*?**''»  ^^ 

the  6th  of  April,  I  met  the  prisoner  at  the  Duke's  Head  back,  without 

public-house,  Walthamstow,  about  half-past  twelve  o'clock ;  him  to  sell 

he  was  generally  about  that  house ;  I  had  three  pigs  in  {J"^"  |hem  with 

my  cart  which  had  a  pony  to  it  with  harness  on :  I  had  to  ^*  customer, 

and  he,  instead 

shew  some  pigs  to  a  lady,  but  I  was  taken  very  ill,  and  of  taking  the 

the  prisoner  said  he  would  mind  the  cart  if  I  gave  him  a  Rifled  place, 

pint  of  beer;  I  asked  him  to  take  the  horse  and  cart,  and  hl"own"advan- 

shew  the  pigs  to  the  lady;  he  was  to  have  returned  in  a  **»«»  *»«  ^^  ^ 

.  guilty  of  lar- 

quarter  of  an  hour,  but  I  saw  no  more  of  him  till  he  was  ceny,  inasmuch 
in  custody  at  Bamet ;  I  never  told  him  to  sell  the  pigs,  "ten*  came  °"* 
but  to  shew  them  to  the  lady.''     On  his  cross-examination  "p®°  **^™  "^  * 

•^       ^  time  when  he 

he  admitted  that  he  told  the  prisoner  what  was  to  be  the  b»d  the  custody 
price  of  each  of  the  pigs,  if  the  lady  should  take  a  fancy  the  possession, 
to  them,  but  he  added—"  He  was  only  to  shew  the  pigs  to  °^  ^^*  ^^' 
the  lady ;  I  told  him  the  price,  as  he  asked  me  what  they 
Were  if  she  should  ask  him ;  he  was  not  to  sell  them,  only 
to  see  if  they  were  the  right  size  for  the  lady ;  she  would 
Hot  have  bought  of  him ;  he  was  not  trusted  to  sell  them 
for  me  and  receive  the  money ;  I  would  not  have  trusted 
him  with  the  money;  he  was  to  bring  the  pigs  back  to 
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me  in  a  quarter  of  an  hour^  whether  she  liked  them  or 
not/' 
«i  "  It  appeared  that  the  prisoner  sold  the  three  pigs  to 

three  diflFerent  persons,  and  afterwards  drove  the  horse  and 
cart  to  Bamet,  where  he  was  taken  into  custody ;  and  he 
then  told  the  policeman  that  he  was  going  to  return  them 
to  the  prosecutor,  as  soon  as  he  had  dined. 

On  the  part  of  the  prisoner  it  was  contended,  that  with 
with  respect  to  the  horse  and  cart  there  was  not  any  evi«« 
dence  that  the  prisoner  intended  to  convert  them  to  his  own 
use ;  and  with  respect  to  the  pigs  he  could  not  be  convicted 
of  steaUng  them,  imless  the  jury  were  satisfied  either  that 
he  was  not  in  the  situation  of  a  bailee,  or  that  he  intended 
from  the  beginning  to  steal  them,  and  offered  to  take  care 
of  the  cart  merely  for  that  purpose,  for  which  latter  snip- 
position  it  was  argued  there  was  not  any  foundation  on  the 
evidence. 

Aldebson,  B.,  in  summing  up,  said — ^There  are  two 
questions  for  your  consideration  in  this  case.  The  first  ia, 
whether  the  prisoner  had  a  felonious  intent  firom  the  com- 
mencement of  the  transaction ;  and  the  second,  whether 
he  received  the  pigs  as  bailee  to  deal  with  them,  or  only  as 
a  servant  having  the  custody  of  them,  and  whose  duty  it 
was  to  bring  them  back.  K  the  prosecutor  meant  that  the 
prisoner  should  leave  the  pigs  with  the  lady,  and  either 
bring  back  the  money  or  make  a  bargain  for  the  sale  of 
them,  then  he  will  be  in  the  situation  of  a  bailee.  The 
question  is,  whether  they  were  delivered  to  the  prisoner 
simply  that  he  should  shew  them  to  the  lady,  and  bring 
them  back  bodily ;  if  they  were,  then  if  the  felonious  in- 
tent came  upon  him  at  that  time,  it  would  come  upon  him 
at  the  time  when  he  had  only  the  custody  and  not  the 
possession,  and  in  that  case  he  would  be  guilty  of  stealing 
them.  With  respect  to  the  horse  and  cart,  it  is  clear  that 
the  custody  of  them  only  was  delivered  to  the  prisoner; 
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and  then  the  question  arises^  whether  he  intended  to  steal         i^^q^ 
them  or  meant  to  bring  them  back  to  the  prosecutor. 

Verdict — Guilty  of  stealing  the  pigs,  and 
not  the  horse,  cart,  and  harness.  Sen- 
tence, six  months  imprisonment. 

Payne,  for  the  prisoner. 


BEFORE  MR.  RECORDER  LAW. 


Begina  V.  Chapple  and  Others.  .    .,  ,^.t 

1  HE  indictment  charged  Thomas  Chappie  and  Charles  To  substantiate 

,  the  charge  of 

King  with  breaking  and  entering  the  dwelling  of  John  For-  harbouring  a 
ter  on  the  7th  of  September,  at  St.  Giles's  in  the  Fields,  and  bVshewnrihat 
stealing  therein  fourteen  silver  spoons  and  various  articles,  J.^®  ^^ J^j^ 
the  property  of  the  said  John  Forter,  and  also  charged  sonae  act  to 
Charles  Chappie,  Eliza  Flant,  Ann  King,  Henry  Cox,  and  pertonaUy. 
Sophia  Cox,  with  feloniously  receiving,  harbouring,  comfort- 
ing, assisting,  and  maintaining  the  said  Thomas  Chappie  and 
Charles  King,  well  knowing  that  they  had  committed  the 
felony. 

It  appeared  that  the  various  prisoners  who  were  charged 
with  the  offence  of  harbouring  the  felons  had  been  found 
in  possession  of  various  sums  of  money  derived  from  the 
disposal  of  the  property  stolen,  but  it  did  not  appear,  al- 
though they  were  in  frequent  communication  with  the 
persons  charged  with  the  felony,  that  they  had  received 
any  of  the  stolen  property  itself,  or  had  done  any  act  to 
assist  the  felons  personally. 

At  the  close  of  the  case  for  the  prosecution. 

Law,  Recorder,  intimated  an  opinion  that  the  offence 
charged,  so  far  as  Charles  Chappie  and  the  others  not  in- 
dicted for  the  stealing  were  concerned,  was  not  made  out 
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by  the  evidence,  as  there  was  no  act  shewn  to  have  been 
done  by  them  to  assist  the  felons  personally.  He  referred 
to  a  case  in  which  it  had  been  held,  that  writing  letters  to 
intimidate  the  witnesses  and  prevent  them  from  coming 
forward  to  give  evidence,  was  not  a  harbouring  and  assist- 
ing of  the  felon.  He  then  went  into  the  adjoining  Court 
for  the  purpose  of  consulting  on  the  subject  with  Mr.  Jus- 
tice Littledale  and  Mr.  Baron  Alderson,  and  on  his  return 
said,  "  I  have  mentioned  the  case  to  the  learned  Judges  as 
shortly  as  I  could,  so  as  not  to  cause  an  interruption  of 
the  public  business,  and  the  answer  was  what  I  expected, 
viz.  that  in  their  opinion  the  proof  amounts  to  evidence  of 
an  imperfect  receiving,  and  not  to  the  ofifence  charged  in 
the  indictment.'* 


Verdict — ^Thomas  Chappie  and  Charles  King 
guilty  of  breaking  and  entering,  8cc., 
and  the  other  prisoners  not  guilty. 

Clarkson,  for  the  prosecution. 

C.  PhiUips  and  Lucas,  for  the  defence. 


BEFORE  MR.  JUSTICE  LITTLEDALE  AND  MR.  BARON  ALDERSON. 


Beoina  V.  Catherine  Michael. 

April  14/A.      nn 

a  prisoner  was  1  HE  prisoner  was  indicted  for  the  wilful  murder  of 
iSurdef  o^f  her"  Gfeorgc  Michacl.  She  was  also  charged  on  the  Coroner's 
infant  child  by    luquisitiou  with  the  same  ofifence. 

poison.     It  ap-  ^ 

peared  that  she 

purchased  a  bottle  of  laudanum,  and  directed  the  person  who  had  the  care  of  the  child  to  give 
it  a  tea- spoonful  every  night.  That  person  did  not  do  so,  but  put  the  bottle  on  the  mantel- piece, 
where  another  little  child  found  it,  and  gave  part  of  the  contents  to  the  prisoner's  child,  who  soon 
after  died : — Held,  that  the  administering  of  the  laudanum  by  the  child  was,  under  all  the  cir- 
cumstances of  the  case,  as  much,  in  point  of  law,  an  administering  by  the  prisoner,  as  if  she  had 
herself  actually  administered  it  with  her  own  hand. 


Michael. 
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The  indictment  stated^  that  the  prisoner^  contriving  and        iq^q; 
intending  to  kill  and  murder  George  Michael  on  the  Slst      ^^"^^     ' 
day  of  March^  in  the  third  year  of  the  reign  of  her  present  «. 

Majesty^  upon  the  said  George  Michael  feloniously,  &c.,  did 
make  an  assault,  and  that  the  prisoner,  a  large  quantity, 
to  wit,  half  an  ounce  weight,  of  a  certain  deadly  poison 
called  laudanum,  feloniously,  &c.,  did  give  and  administer 
unto  the  said  George  Michael,  with  intent  that  he  should 
take  and  swallow  the  same  down  into  his  body,  (she  then 
and  there  well  knowing  the  said  laudanum  to  be  a  deadly 
poison),  and  the  said  George  Michael  the  said  laudanum 
so  given  and  administered  unto  him  by  the  said  Catherine 
Michael  as  aforesaid,  did  take  and  swallow  down  into  his 
body ;  by  reason  and  by  means  of  which  said  taking  and 
swallowing  down  the  said  laudanum  into  his  body,  as  afore- 
said, the  said  George  Michael  became  and  was  mortally 
sick  and  distempered  in  his  body,  of  which  said  mortal 
sickness  and  distemper  the  said  George  Michael  from  &c. 
till  8z;c.  did  languish,  &c.,  and  died ;  and  concluding  in  the 
usual  form,  as  in  cases  of  murder. 

It  appeared  that  the  deceased  was  a  child  between  nine 
and  ten  months  old,  and  that  the  prisoner  was  its  mother, 
and  was  a  single  woman  living  in  service  as  wet  nurse  at 
Mrs.  Kelley's,  in  Hunter  Street,  Brunswick  Square.  The 
child  was  taken  care  of  by  a  woman  named  Stevens,  living 
at  Paddington,  who  received  five  shillings  a  week  from 
the  prisoner  for  its  support.  A  few  days  before  its 
death  the  prisoner  told  Mrs.  Stevens  that  she  had  an 
old  frock  for  the  child,  and  a  bottle  of  medicine, 
which  she  gave  her,  telling  her  it  would  do  the  baby^s 
bowels  good.  Mrs.  Stevens  said  the  baby  was  very  well, 
and  did  not  want  medicine;  but  the  prisoner  said  it 
had  done  her  mistress's  baby  good,  and  it  would  do  her 
baby  good,  and  desired  Mrs.  Stevens  to  give  it  one  tea- 
spoonful  every  night.  Mrs.  Stevens  did  not  open  the 
bottle,  or  give  the  child  any  of  its  contents,  but  put  the 
bottle  on  the  mantel-piece,  where  it  remained  till  Tuesday, 
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1840.        ^^^  31^^  ^^  March,  on  which  day,  about  half-past  four 
'^""^'     '      in  the  afternoon,  Mrs.  Stevens  went  out,  leaving  the  pri- 

KEOINA 

tf.  soner^s  child  playing  on  the  floor  with  her  children,  one  of 

whom,  about  five  years  of  age,  during  the  absence  for 
about  ten  minutes  of  his  elder  sister,  gave  the  prisoner's 
child  about  half  the  contents  of  the  bottle,  which  made  it 
extremely  ill,  and  in  the  course  of  a  few  hours  it  died. 
The  bottle  was  found  to  contain  laudanum.  The  prisoner 
said  that  a  young  man,  an  assistant  of  Dr.  Reid's,  had 
given  the  bottle  by  mistake.  This  was  proved  to  be  un- 
true ;  and  Dr.  Reid  stated,  that  in  the  course  of  a  conver- 
sation he  had  with  the  prisoner,  she  used  these  remarkable 
words,  speaking  of  the  death  of  the  child,  and  the  proba- 
bility of  an  inquest  being  held  upon  the  body : — "  If  I  am 
hanged  for  it,  T  could  not  support  the  child  on  my  wages.^^ 
It  was  also  proved  that  the  prisoner  purchased  the  lauda- 
num at  a  chemist^s  in  Tavistock  Place,  Russell  Square, 
saying  that  it  was  for  her  mistress,  Mrs.  Kelly^  who  was  in 
the  habit  of  taking  it,  being  a  bad  sleeper.  One  of  the 
medical  men  examined  at  the  trial,  said  that  a  tea-spoon- 
ful administered  to  a  child  of  the  age  of  the  deceased 
would  be  sure  to  destroy  Hfe. 

Alderson  B.,  in  his  summing  up,  told  the  jury,  that  if 
the  prisoner  delivered  the  laudanum  to  Sarah  Stevens  with 
the  intention  that  she  should  administer  it  to  the  child, 
and  thereby  produce  its  death,  and  the  quantity  so  di- 
rected to  be  administered  was  sufficient  to  cause  deaths 
and  while  the  prisoner's  original  intention  continued,  the 
laudanum  was  administered  by  an  unconscious  agent,  the 
death  of  the  child,  under  such  circumstances,  would  sus- 
tain the  charge  of  murder  against  the  prisoner.  His 
Lordship  added,  that  if  the  tea-spoonful  of  laudanum  was 
sufficient  to  produce  death,  the  administration  by  the  little 
boy  of  a  much  larger  quantity  would  make  no  difference. 

The  jury  found  the  prisoner  guilty.  The  judgment 
was  respited,  that  the  opinion  of  the  Judges  might  be 
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taken,  whether  the  facts  above  stated  constituted  an  admi-         1840. 
nistering  of  the  poison  by  the  prisoner  to  the  deceased      ^T""^'     ' 
child.  V- 

MlCBAEL. 


Ryland,  for  the  prosecution. 
Ballahiine,  for  the  prisoner. 


At  a  subsequent  Session,  Mr.  Baron  Aldersan,  in  passing 
sentence  upon  the  prisoner,  said,  that  the  Judges  were  of 
opinion  that  the  administering  of  the  poison  by  the  child 
of  Mrs.  Stevens,  was,  under  the  circumstances  of  the  case, 
as  much,  in  point  of  law,  an  administering  by  the  prisoner 
as  if  the  prisoner  had  actually  administered  it  with  her 
own  hand.  They  therefore  held  that  she  was  rightly  con- 
victed. 


MAY  SESSION,  1840. 


BEFORE    MR.   JUSTICE    PATTESON     AND    MR.   JUSTICE 

COLTMAN. 


Reqina  V.  Thomas  Cannifp. 

Afay  1  Uh. 

JL  HE    prisoner  was  indicted  for  the  manslaughter  of  All  struggles  in 

,  __       .  __  1         1  I  .1  _j     »nger,  whether 

Bichard  Flemmg.     He  was  also  charged  on  the  coroners  by  aghting  or 
inquisition  with  the  same  ofifence.  Tny^othcr  °' 

From  the  evidence  for  the  prosecution,  it  appeared  that  J^^«j  "nd  " 
the  prisoner  was  a  blind  man,  who  got  his  living  by  play-  death  occasion- 
ing the  violin.    That  on  Saturday,  the  llth  of  April,  the  manJuuJhttr* 

at  least. 


Regina 

V. 
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lg.Q  deceased  was  at  a  public-house  called  the  Hoop  and 
Grapes^  in  Whitechapel,  when  the  prisoner  came  in^  and 
both  parties  having  been  drinking^  the  deceased  chal- 
Canniff.  lenged  the  prisoner  to  toss  for  a  pint  of  beer.  When  they 
had  done  so^  a  dispute  arose  between  them.  The  prisoner 
said  he  had  won^  and  the  deceased  refused  to  pay ;  the 
prisoner  went  to  lay  hold  of  him^  and  the  deceased  pushed 
him  away ;  the  prisoner  then  imloosed  a  dog  which  was 
fastened  to  him  by  a  string  and  tied  it  to  the  leg  of  the 
table,  and  went  again  to  lay  hold  of  the  deceased,  but  was 
again  pushed  away ',  they  then  got  hold  of  each  other,  and 
there  was  a  struggle,  and  they  pushed  about  firom  one  side 
to  another;  there  were  no  blows  struck,  but  there  were 
three  falls,  and  the  deceased  fell  undermost  each  time,  and 
the  third  time  the  prisoner's  knees  came  upon  the  lower 
part  of  the  stomach  of  the  deceased  and  ruptured  the  in- 
testines, which  rupture,  according  to  the  testimony  of'  the 
surgeons,  was  the  cause  of  death. 

For  the  prisoner,  it  was  contended,  that  he,  being  blind, 
laboured  under  a  disadvantage  when  contending  with  a 
man  who  could  see,  and  might  in  the  scuffle  have  been 
actually  pulled  down  by  the  deceased,  instead  of  having 
thrown  him  down  and  forced  his  knees  against  him ;  and 
it  was  argued  that  the  jury  must  be  satisfied  that  the 
death  of  the  deceased  was  occasioned  by  a  wilful  act  on 
the  part  of  the  prisoner,  before  they  could  convict  him  of 
the  offence  of  manslaughter. 

Patteson,  J.,  in  summing  up,  said — All  struggles  in 
anger,  whether  by  fighting  or  wrestling,  or  any  other 
mode — all  kinds  of  contests  in  anger,  are  unlawful.  And 
if  you  think  the  deceased's  death  was  occasioned  by  an  act 
of  the  prisoner  in  a  struggle  of  that  kind,  I  cannot  tell 
you  that  it  does  not  amount  to  manslaughter.  If  the  pri- 
soner was  struggling,  but  did  not  attempt  to  throw  him,  I 
should  tell  you,  it  is  not  a  case  of  manslaughter ;  but  it  is 
for  you  to  say  whether  that  is  the  fact  or  not.     If  the  pri- 
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soner  laid  hold  of  the  deceased  in  anger^  and  struggled         ig4o. 
with  him  and  threw  him,  then  it  is  a  case  of  manslaughter.      "r"^— ' 

'  ^  ^^  Regina 

If  you  can  collect  from  the  whole  of  the  circumstances  that  «. 

the  prisoner  was  pulled  down  against  his  will,  and  in  con- 
sequence fell  upon  the  deceased,  then  he  will  not  be  guilty. 
But  there  does  not  seem  anything  in  the  evidence  to  shew 
that  the  prisoner  evinced  any  disposition  to  give  up  the 
contest.  On  the  contrary,  it  appears  that  the  contest  was 
continued  till  the  fall  which  occasioned  the  death.  You 
have  been  told  by  the  learned  counsel  for  the  prisoner  that 
you  must  be  satisfied  that  the  death  was  occasioned  by  a 
wilful  act  on  the  part  of  the  prisoner.  In  one  sense  of  the 
word  "  wilful,^'  I  agree  with  him.  I  take  it  for  granted  he 
does  not  mean  by  it  malicious,  or  intending  to  do  injury; 
but  that  it  must  be  the  act  of  the  will,  and  that  it  must  be 
shewn  that  the  prisoner  attempted  to  throw  the  deceased. 
They  had  no  right  to  struggle  in  this  way;  if  it  had  been 
an  amicable  contest  in  wrestling,  to  see  who  was  the  best 
man,  that  would  be  quite  a  difierent  matter. 

Verdict — ^Not  Guilty. 
Payne,  for  the  prisoner. 


CASES  AT  THE 


JUNE  SESSION,  1840. 


BEFORE   LOBD   CHIBF   JU8TICB   TINDAL   AND    MR.    BARON 

PARKE. 


BeOINA  V.  COURVOISIER. 
JunelS — 20.     ^ 

The  couiwei  J.  HE  prisoner  was  indicted  for  the  wilful  murder  of  Wm. 
ciition^inopen-  Bussell,  Esq.,  commonly  called  Lord  William  EusseU,  on 
m^^'.    the  6th  Of  May  last 

right  to  put  hy- 
pothetically  the 

ctae  of  an  at-         Adolpkus,  in  stating  to  the  jury  the  case  for  the  prose- 

characterof any  cution,  after  detailing  the  substance  of  the  evidence,  ob- 

n«w  for^Sie*^'  ^^^f  *^*^  ^®  understood  some  attack  on  the  part  of  the 

crown,  and  to  defence  was  to  be  made  upon  the  character  of  the  female 

rach  attack  Servant,  who  was  the  principal  witness,  but  that  if  any 

made  he  shall  ^^^^  attack  were  attempted,  he  should  be  able  to  shew 

be  prepared  to  ^hat  it  was  totally  without  foundation. 

rebut  It    He  *^ 

has  also  a  right 

jury  the  gene-  C.  PkiOips,  for  the  prisoner,  objected  to  Mr.  Adolphus 
of  a^ieiLrned"'*'  awuming  that  any  such  attack  was  to  be  made  when  he 
Judge,  made  in  (j^,  Phillips)  had  not  given  any  intimation  of  the  kind,  and, 
some  years  be-  on  the  contrary,  had  no  intention  of  doing  any  such  thing. 

fore,  on  the  na- 
ture and  effect 

of  circumstan.        TiND AL,  C.  J.— Mr.  Adolphus  has  a  right  to  put  the  case 

tial  evidence—  '  *  . 

if  he  adopts  hypothetically,  and  say,  K  the  character  of  my  witness 
opinions  and  should  be  attacked,  I  shall  be  able  to  shew  that  there  is  no 
wwt  of  his'own    foundation  for  any  imputation  upon  her. 

address  to  the 

jwy*  .  , 

If  additional  Adolphus,  also,  in  the  course  of  his  comment  upon  the 

discovered  casc,  alluded  to  the  subject  of  circumstantial  evidence,  and 

«CM  of  a^cMc "  ^®^  reading  from  a  printed  book  containing  an  account 

the  counsel  for  of  the  trial  of  a  pcrsou  named  Patch,  for  the  murder  of  a 

the  prosecution 

is  not  at  liberty 

tp  open  the 

nature  of  such  evidence  in  an  additional  address  to  the  jury. 
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Mr.  Blighty  an  extract  from  the  address  of  the  prisoner  to         iq^q^ 
the  jury,  was  proceeding  to  read  the  observations  of  Lord      ''^■"v-^ 

kegima 

Chief  Baron  Macdonald,  who  tried  the  case,  upon  the  «. 

nature  and  eflfect  of  circumstantial  evidence,  when  he  was     <>''*^<>"*^'^ 
interrupted  by 

C.  PMUips,  for  the  prisoner,  who  submitted  that  it  was 
not  correct  for  his  learned  friend  to  be  reading  to  the  jury 
the  observations  of  a  judge  in  a  particular  case  tried  many 
years  before. 

TiNDAL,  C.  J. — He  has  a  right  to  use  them  as  his  own 
opinions.  There  is  no  objection  to  his  adopting  them  as 
part  of  his  own  speech. 

Adolphua  continued  to  read  the  general  observations  of 
the  learned  Chief  Baron,  but  did  not  refer  to  any  of  the 
particular  facts  of  the  case. 

The  trial  commenced  on  Thursday  the  18th,  and  after  the 
Court  adjourned  on  that  evening,  some  additional  and  very 
important  evidence  was  discovered ;  and  at  the  sitting  of 
the  Court  on  the  morning  of  Friday  the  19th,  Adolpkus 
proposed  to  open  the  nature  of  the  evidence  which  had  been 
discovered,  in  a  short  address  to  the  jury;  but  the  Court 
were  of  opinion  that  he  was  not  at  liberty  to  do  so,  and  the 
evidence  was  given  without  any  statement  of  its  nature 
being  previously  made  to  the  jury.  The  trial  concluded 
in  the  evening  of  Saturday  the  20th.  The  prisoner  was 
found  guilty  of  the  murder. 

AdolphuSf  Bodkin,  and  Montagu  Chambers,  for  the  pro- 
secution. 

C  Philtips  and  Clarkson,  for  the  prisoner. 

[Attomiea — Hoblerand  Hower.'] 
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-     „„   ,  Beoina  v.  Bichard  Gould. 

June  22nd. 

Where  any-        J[  HE  prisoner  was  indicted  for  a  burglary  in  the  dwell- 

thingisfound      .,^.Tl,rni 

in  consequence  mg-house  01  John  Templeman. 

madrby  "pri-       I*  appeared  that  the  prisoner  had  made  a  statement  to  a 

•oner  under       policeman  Under  some  peculiar  circumstances,  which  in- 

circumstances      *  '^ 

which  preclude  duccd  Bodkin,  for  the  prosecution,  with  the  approbation  6f 

its  heinff  siven 

generally  in  the  Court^  to  decline  offering  it  in  evidence;  but  in  con- 
S?ont'«  re-  sequence  of  the  statement  containing  some  aUusion  to  a 
lates  to  the        lantcm.  which  was  afterwards  found  in  a  particular  place, 

thing  found  in  ^ 

consequence  is    the  policeman  was  asked  whether,  in  consequence  of  some- 

receivable  and 

ought  to  be  thing  which  the  prisoner  had  said,  he  made  search  for  the 
proved.  If  a      jantem. 

party  charged      *«"«'^*"« 
with  the  crime 
of  murder, 

conunitted  in  TiNDAL,  C.  J.,  and  Parke,  B.,  wcrc  both  of  opimon  that 
tion^ofTbur"  ^^^  words  uscd  by  the  prisoner,  with  reference  to  the 
^iP  ac**uSed"  *^^8  fouud,  ought  to  be  given  in  evidence,  and  the  police- 
on  that  indict-    man  accordingly  stated  that  the  prisoner  told  him  that 

ment,  he  can- 

not  afterwards  he  had  thrown  a  lantern  into  a  pond  in  Pocock's  Fields. 
the^burgUry°  ^®  Other  parts  of  the  statement  were  not  given  in 
with  violence,     evidence. 

as  the  general 
acquittal  on 

murder  would  The  prisoner  had  been  tried  and  acquitted  on  a  charge 
that  part  If  the  ^^  leaving  murdered  Mr.  Templeman,  at  the  time  when  the 
indictment         alleged  burglary  was  committed,  and  in  furtherance  and 

containing  the 

allegation  of      prosccutiou  of  its  comuussion. 

violence. 

Parke,  B.,  in  summing  up  the  case,  told  the  jury  that 
the  charge  in  the  indictment  did  not  affect  the  life  of  the 
prisoner,  as  there  was  not  an  allegation  that  the  burglary 
was  accompanied  by  violence,  and  that  if  he  had  been  in- 
dicted for  burglary  with  violence,  as  he  might  have  been 
convicted  of  manslaughter  or  even  of  assault  on  the  indict- 
ment for  murder,  on  which  he  had  been  acquitted  alto- 
gether, in  his  opinion,  that  acquittal  would  have  been  an 
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answer  to  the  allegation  of  violence  if  it  had  been  inserted         1839. 
in  the  present  indictment.  ^^    ^ 

The  prisoner  was  found  guilty,  and  sentenced    .   qquLd. 
to  transportation  for  life. 

Bodkin  and  Ballantine,  for  the  prosecution. 

[Attorney  for  the  prosecution — Hobfer,'] 


BEFORE    MR.  COMMON    SERJEANT    MIREHOUSE. 


Beoina  V.  Gruncell  and  Hopkinson. 

TJune  2SrcL 
HE  prisoner  GrunceU  was  indicted  for  stealing  a  quan-  An  ostler  as- 

tity  of  hay,  the  property  of  his  master,  and  the  prisoner  |"  from'a  wagl 
Hopkinson  with  receiving  it,  well  knowing  it  to  have  been  gont'^^Jch  "top- 
stolen,  where  he  was 

It  appeared  that  the  prisoner  Gruncell,  who  was  a  car-  quantity  of  hay 
ter,  and  was  allowed  by  his  master  a  small  quantity  of  hay  ^^^  by^thc*" 
for  the  use  of  the  horses  on  their  journey  to  and  from  Lon-  ;^.aggoner  from 

*  "  his  master  8  sta- 

don,  on  the  day  mentioned  in  the  indictment,  took  from  biesandputin- 
M,  L^.  JLle.  t,o  t™».  of  h.y  ,*,ve  .he  ,^«.y  r^XlT 
which  was  allowed  for  the  horses :  and  that  the  prisoner  J®'°f  allowed 

'  ^  for  the  horses 

Hopkinson,  who  was  the  ostler  at  a  public-house  where  the  on  the  journey: 

waggon  stopped  on  the  journey,  came  to  the  tail  of  the  wag-  the  ostler  was 

gon,  and  received  the  two  trusses  of  hay  from  the  other  Sfctedfori^wir- 

prisoner,  and  carried  them  from  the  waggon  to  the  stable,  ^j?.  because,  as 

mc  ucIy  w^sls 
not  allowed  by 

Adolphus  submitted  that  the  indictment  was  wrongly  the  horses,  the 
framed  as  to  the  prisoner  Hopkinson  in  char^g  him  with  moment  it  was 

*  *^  o     o  removed  by  the 

being  a  receiver;  because,  if  he  had  committed  any  offence  waggoner  from 

the  stable  to  the 

at  all,  it  was  that  of  stealing,  as  the  hay,  being  in  the  mas-  waggon  animo 
ter^s  waggon,  was  in  the  master's  possession  in  point  of  lari^y'was 
law,  and  the  act  of  the  prisoner,  in  removing  it  from  the  co^P^e**- 
waggon,  constituted  a  larceny,  and  not  a  receiving. 
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1840. 


Rboiiia 

9. 

Geuncelu 


MiREHOusE,  C.  S.,  was  of  opinion  that  the  indictment 
was  properly  framed^  but  said  he  would  consult  Mr.  Baron 
Parke,  who  was  in  the  adjoining  Court.  He  accordingly 
did  80^  and^  on  his  return,  said — "  The  learned  Judge  has 
gone  very  carefully,  with  me  and  Mr.  Clark,  through  the 
cases  on  the  subject,  and  he  is  clearly  of  opinion  with  me, 
that  the  indictment  is  properly  framed ;  and  he  is  so  on 
this  ground,  that,  as  the  hay  was  not  hay  appropriated  by 
the  master  for  the  horses,  the  moment  it  got  into  the  cart 
ammo  furandi,  the  larceny  was  complete.  K  it  had  been 
hay  allowed  for  the  horses  which  had  been  stolen,  it  would 
have  been  otherwise. 

Verdict — Guilty. 


Adolphus  and  Payne,  for  the  prisoners. 


WELCH  SUMMER  CIRCUIT,  1839. 


CHESTER  ASSIZES. 


{Croton  Side.) 


BEFORE    MR.  BARON    GURNEY. 


Reoina  V.  Brimilow. 

JlvAPE. — ^The  prisoner  was  indicted  for  a  rape. 

It  appeared  that  the  prosecutrix  was  eleven  years  old. 
The  facts  were  clearly  proved,  and  the  charge  was  ftdly 

was  under  14 

yean  of  age  at  the  time  he  committed  the  offence,  he  mast  be  acquitted  of  the  rape,  but  the 

jury  may  convict  him  of  an  aitault  under  the  stat  1  Vict  c.  86,  •.  1 1. 


If  on  a  trial  of 
an  indictment 
for  a  rape,  it 
appear  that 
the  prisoner 
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made  out  by  the  evidence;  but  it  was  also  proved,  that  the        1339^ 
prisoner,  at  the  time  of  the  commission  of  the  offence,  was      \  ^    ^ 

Reoina 

under  fourteen  years  of  age.  v. 


Brimilow. 


OuRNEY,  B.,  told  the  jury,  that,  as  the  prisoner  was  un- 
der fourteen  years  of  age,  he  could  not  be  convicted  of 
committing  a  rape  (a) ;  but  his  Lordship  left  it  to  the  jury 
to  say,  whether  he  was  guilty  of  an  assault  under  the  stat. 
1  Vict.  c.  85,  s.  11  (A), 

Verdict — Guilty  of  an  assault. 

Hill  and  Townsendj  for  the  prosecution. 
Ck)ttingham,  for  the  prisoner. 


The  learned  Baron  entertaining  a  doubt,  whether,  as 
the  law  considered  the  prisoner,  on  account  of  his  non-age, 
incapable  of  committing  a  rape,  he  could,  on  an  indictment 
for  a  rape,  be  legally  convicted  of  an  assault  under  the 
stat.  1  Vict.  c.  85,  s.  11,  and,  having  conferred  with  Patter 
son,  J.,  his  Lordship  reserved  the  case  for  the  opinion  of 
the  fifteen  Judges;  and  the  case  being  afterwards  con- 
sidered by  the  Judges,  their  Lordships  held  the  conviction 
right. 

(a)  See  the  caaet  of  Beg.  v,     p.  736. 
Groombridge,  ante.  Vol.  7,  p.  582,         (6)  Referred  to  ukte,  Vol,  8,  p. 
end  Reg.v.PhiUipt,  wnie,  Vol.8,      243,  n.  (&). 


VOL.  IX.  B  B  N.  P. 


MIDLAND  SPRING  CIRCUIT,  lS4a 


NOrriNGHAM  TOWN  ASSIZES. 


BKPOKE    ME.  JTinCB   BOSASQCKT. 


Bkgixa  r.  Best. 

A.  thmtcMl     MiSDOfEANOUB.— The  first  coont  of  the  indktmeBt 

chained,  that  the  defendant,  disr^arding^  the   statute. 


^^^  r^  ^  (18  Elix.  c.  5,  8.  4),  upon  coknar  atd  prtiemee  that  one 
withoot  a  fi'  WQliam  Pererill  had  committed  a  certain  offence  aninat 
woiUd  fpve  lua  a  Certain  penal  ]bm,  in  this,  that  the  said  WilHam  Pevvrill 
V^^d^!^^  had,  before  that  time,  sold,  by  retail,  and  deliTered  a  qoaii- 
frct,  uM  nnj      ^xj,  Icts  than  two  gallons,  of  certain  spirits  and  distilled 

•pints,  bathe  ^  .  , 

gMwe  A.  the  sptritnons  liqnors,  to  wit,  one  quartern  of  ^in  to  one  Eliaai- 
vent  an  itSar^  hcth  HarpcT,  withont  being  duly  licensed,  against  the  form 
SS^a^^Jm^  of  the  statute,  &c.,  unlawfuUy  and  for  wicked  gain's  sake, 
dieubie  under    and  without  the  order  and  consent  of  the  Queen's  Courts 

thetUt-lSEIix. 

c.  5. 1.4,  ai-  at  Westminster,  did  make  composition  with  the  said  Wil- 
not  Emitted  1^*™  Pcverill,  and  take  from  him  three  sovereigns,  three 
*nd*Mh!raii  half-sovereigns,  and  ten  shillings,  twelve  pennies,  and 
no  information  twenty-four  halfpennies,  as  a  reward  for  forbearing  to  pro- 
ferred  nor  any  sccutc  for  the  said  supposed  offence  against  the  form  of  the 
ouT***  *"*^       statute,  and  against  the  peace. 

The  second  count  was  like  the  first,  except  that  it  stated 
the  selling  of  the  spirits  to  be  in  a  certain  house  in  the  oc- 
cupation of  William  PeveriU,  he  not  having  a  retailing 
license. 

The  third  count  stated  the  selling  to  be  by  retail  without 
license. 
It  appeared  from  the  evidence  of  William  Peverill,  that 
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he  kept  a  retail  beer  shop,  but  had  no  license  to  sell  spirits,  ig4o, 
and  that  Elizabeth  Harper,  about  twenty  minutes  after  ten 
o'clock  in  the  evening  in  question,  came  to  his  shop  and 
asked  for  ale,  which  PeveriU  refused  to  let  her  have,  saying 
that  it  was  past  hours.  She  then  asked  for  a  Christmas- 
box  or  new  year's  gift,  to  which  Peverill  answered,  that  he 
had  a  drop  of  gin  in  the  house,  which  might  be  about  a 
quartern,  which  he  gave  to  her,  and  poured  it  into  her 
mug.  She  then  threw  down  sixpence  on  the  tap-board, 
on  which  Peverill  said,  ''No,  I  give  it  to  you."  She  said, 
"  No,  I  had  rather  pay  for  it.''  Peverill  said,  ''  No,  Bessy, 
I  have  given  it  to  you  as  a  new  year's  gift."  Whereupon 
she  took  up  the  sixpence  and  her  mug  and  went  towards 
the  street  door.  On  opening  the  street  door,  Peverill  saw 
the  prisoner,  to  whom  Elizabeth  Harper  presented  the  mug 
with  the  gin  in  it,  upon  which  the  prisoner,  addressing 
Peverill,  said,  "  I  have  got  you  now,  I  have  been  waiting 
for  you  the  last  six  weeks,  and  now  I  will  do  you."  Peverill 
said,  "  What  for?  "  He  said,  "  For  selling  gin  without  a 
license."  Peverill  said,  "  I  did  not,  I  gave  it  to  her  as  a 
new  year's  gift."  He  said,  "  I  know  you  did  sell  it,  I  gave 
her  sixpence  to  pay  for  it." 

It  ftirther  appeared,  the  prisoner  soon  after  came  to 
Peverill's  house,  and  said, ''  Except  you  come  to  my  house 
to-morrow  morning  by  ten  o'clock,  and  bring  £4  or  £5 
with  you  to  make  it  up,  I  will  lay  an  information  against 
you." 

The  statement  of  PeveriU,  as  to  giving  the  gin  as  a  new 
year's  gift,  was  confirmed  by  another  witness ;  and  it  was 
satisfactorily  proved,  that  the  prisoner  obtained  from  Peve- 
riU the  money  stated  in  the  indictment,  as  a  reward  for 
forbearing  to  prosecute  him  for  the  supposed  offence  of 
selling  gin  without  a  license. 

No  information  was  actuaUy  preferred,  nor  any  process 
sued  out. 

Miller f  for  the  prisoner,  submitted,  that,  as  no  offence 
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had  been  actually  committed  bj  Peverill,  (supposing  his 
accomit  to  be  true)^  and  as  no  process  had  been  issued,  or 
information  laid,  against  him,  the  case  was  not  within  the 
stat.  18  EUz.  c.  5,  s.  4  (a). 

ffild,  for  the  prosecution,  referred  to  the  cases  of  Retina 
V.  Southerton  {b),  and  Regina  v.  Gotley  (c). 


(a)  By  which  it  is  enacted,  '*  that 
if  any  person  or  persons  (except 
the  clerks  of  the  Court  only  for 
making  out  process,  otherwise  than 
is  above  appointed)  shall  offend  in 
suing  out  of  process,  making  of 
compositioni  or  other  misdemean- 
our, contrary  to  the  true  intent  and 
meaning  of  this  statute,  or  shall  by 
colour  or  pretence  of  process,  or 
without  process  upon  colomr  or 
pretence  of  any  matter  of  offence 
against  any  penal  law,  make  any 
composition,  or  take  any  money, 
reward,  or  promise  of  reward,  for 
himself,  or  to  the  use  of  any  other, 
without  order  or  consent  of  some  of 
her  Majesty's  Courts  at  Westmin- 
ster, that  then  he  or  they  so  offend- 
ing, being  thereof  lawfully  con- 
victed, shall  stand  on  the  pillory," 
be  disabled  to  sue  in  any  action  po- 
pular or  penal,  and  forfeit  £10; 
and  Justices  of  Oyer  and  Termmer, 
Justices  of  Assize  on  their  cir- 
cuits and  the  Quarter  Sessions,  are 
empowered  to  hear  and  determine 
offences  against2this  act"  By  the 
stat.  56  Geo.  3,  c.  138,  the  punish- 
ment of  the  pillory  was  abolished 
as  to  this  offence,  and  fine  and  im- 
prisonment substituted  for  it 

(6)  6  East,  126.  In  that  case, 
it  was  held  that  a  threatening  to 
put  in  motion  a  prosecution  for 
penalties  for  the  purpose  of  obtain- 
ing money  to  stay  the  prosecution. 


is  not  an  indictable  offence  at 
mon  laWf  although  it  be  allied 
that  the  money  was  obtained ;  but 
Lord  EUenborouffh  intimates  an 
opinion  that  the  charge  migbt 
have  been  supported  if  the  indict- 
ment had  been  framed  on  the  stat 
Eliz.  c.  5. 

(c)  R.  &  R.  C.  C.  84.  The 
prisoner  was  convicted  of  having 
compounded  an  offence  against 
the  Highway  Act  Some  of  the 
counts  stated,  that  the  party  from 
whom  the  money  was  taken  had 
committed  the  offence;  and  the 
others  stated,  that  the  prisoner 
compounded  and  took  the  money 
by  and  upon  colour  and  pretence 
of  a  certain  matter  of  offence  pre- 
tended to  have  been  committed. 
It  was  proved,  that  the  person 
from  whom  the  prisoner  took  the 
money  had  incurred  a  penalty  of 
£5  under  the  Highway  Act,  and 
that  the  prisoner  had  received  mo- 
ney from  him  to  compound  it,  but 
that  no  process  had  been  sued  out, 
and  no  information  laid  before 
any  magistrate.  Le  BlanCf  J.,  re- 
spited the  judgment,  upon  a  doubt 
whether  the  offence  was  within  the 
Stat  18  Eliz.  c.  5,  inasmuch  as 
no  action  or  proceeding  was  de- 
pending, in  which  the  order  or 
consent  of  any  Court  in  Westmin- 
ster Hall  for  a  composition  could 
be  obtained;  but  the  Judgea  held 


MIDLAND  CIRCUIT,  3  VICT.  871 

BosANQUET,  J.,  reserved  the  point  for  the  consideration        1840. 
of  the  fifteen  Judges.  Rboina 


Verdict — Gtdlty,  subject  to  the  opinion  of  the 
Judges  on  the  point  reserved. 

ffildman,  for  the  prosecution. 

Miller,  for  the  prisoner. 

[Attomies — Enfield  and  Payne  ^  Malibg.'] 


In  the  ensuing  Term,  the  case  was  considered  by  thie 
Judges,  who  held  the  conviction  right. 

Ihe  conviction  right ;  and  that  the  without  leave  of  a  Court  at  West- 
statute  18  Eliz.,  c.  5,  applies  to  minster^  or  judgment  or  convic- 
all  cases  of  taking  a  penalty  in-  tion. 
curred,  or  pretended  to  be  incurred, 


PROMOTIONS. 

In  Easter  Term,  1840,  Mr.  Serjt.  Adams,  Mr.  Serjt. 
Andrews,  Mr.  Serjt.  Storks,  Mr.  Serjt.  Ludlow,  Mr.  Serjt. 
Bompas,  Mr.  Serjt.  GouUmm,  and  Mr.  Serjt.  Ta^fourd, 
received  patents  of  precedency,  conferring  on  them  the 
same  rank  that  they  held  under  the  warrant  of  King 
William  the  Fourth. 

In  the  Vacation  after  Trinity  Term,  1840,  William 
Glover,  Esq.,  and  Stephen  Gaselee,  Esq.,  were  called  to  the 
degree  of  Serjeants-at-Law  (a). 

(a)  It  would  seem  that  in  the  as  to  the  rank  of  serjeants-at-law. 
Table  of  Precedence  in  Blackstone's  They  are  there  placed  below  knights* 
Commentaries^   there  is  an  error      younger  sons,  and  below  colonels. 


r. 
Best. 
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'*  The  case  of  the  Serjeants,"   (p. 
263),  gives  a  copy  of  a  petition  from 
the  Serjeants  to  James  the  First, 
stating  that  there  was  a  question 
between  them  and  certain  knights 
as  to  precedence,  and  praying  his 
Majesty's  directions,  but  the  MS. 
from  which  he  cites,  concludes  with 
the  words,  ''Qusere  the  yssue;"  and 
the  Learned  Serjeant  in  his  notes 
does  not  cite  any  authority,  shew- 
ing exactly  what  rank  the  serjeants 
are  entitled  to  take. — From  the  au- 
thorities and  documents  hereafter 
referred  to,  it  would  appear  that 
the    serjeants-at-law  rank   above 
masters  in    Chancery,  who  rank 
above    knights    bachelors.  —  Pro- 
fessor Christian,  in  his  edition  of 
Blackstone's  Commentaries,  pub- 
lished in  1809,  says,  (Vol.  I.  p. 
406,  n.  18),  "  In  the  two  last  he- 
raldic processions  at  the  Amend  of 
Lord  Nelson  and  Mr.  Pitt,  masters 
in  Chancery  and  serjeants-atrlaw, 
had  precedence  before  knights  ba- 
chelors; ai^d  masters  in  Chancery 
had  place  inferior  to  seijeants-at- 
law. — ^The  heralds  say,  that  ad- 
mirals and  captains  in  the  navy, 
and  generals  and  colonels,  and  offi- 
cers in  the  army,  have  no  rank  or 
place  assigned  them  in  a  proces- 
sion."     In  the  copy  of  Blackstone's 
Commentaries,   belonging  to    the 
Court  of  Queen's  Bench,  there  is  a 
MS.  alteration  of  Blackstone's  Ta- 
ble of  Precedence,  in  the  hand- 
writing of  Sir  F.  Pollock,  by  which 
serjeants-at-law  are  placed  above 
knights  bachelors,  and  this  note  b 
added  by  Su-  F.  Pollock,  **  so  ruled 
by  Sir  Isaac  Heard,  Garter  prin- 
cipal king-at-arms,  at  Lord  Nel- 
son's funeral."      In   the  London 
Gazette  of  Jan.  14,  1806,  the  offi- 
cial account  of  Lord  Nelson's  Mi- 


neral (which  took  place  on  the  9tb 
of  that  month)    is  inserted;   and 
from  that  it  appears,  that  serf eants- 
at-law   there  took  precedence  of 
knights  bachelors.      In  the  same 
Gazette  it  is  stated,  that  <' within 
Temple  Bar  the  procession  was  re- 
ceived by  the  Right  Hon.  the  Lotd 
Mayor  of  London,  attended  by  the 
aldermen  and  sheriff,  and  the  de- 
putation of  the  common   coonciL 
The  carriages  of  the  deputation  of 
the  common  council  fell  into  the 
procession  between  the  deputation 
of  the  great  commercial  companies 
and  the  physicians  of  the  deceased, 
a  conductor  on  horseback   being 
appointed  to  indicate  the  station. 
The  carriages  of  the  aldermen  and 
sheriffs  fell  into  the  procession  be- 
tween the  knights  bachelors  and 
the  serjeants-at-law,  a  conductor 
on  horseback  being  there  stationed 
for  the  purpose  as  before.      The 
Right  Hon.  the  Lord  Mayor   on 
horseback,  bearing  the  city  sword, 
was  marshalled  and  placed  in  the 
procession  between  H.  R.  H.  the 
Prince  of  Wales  and  the  herald  of 
arms,  who  preceded  the  great  ban- 
ner, in  obedience  to  a  warrant  un- 
der his  Majesty's  royal  signet  and 
sign  manual,  bearing  date  the  6th 
instant,  directing  Garter  principal 
king-at-arms,  to  marshal  and  place 
the  Lord  Mayor  of  London,  on  the 
present  occasion,  in  the  same  sta- 
tion wherein   his   lordship  would 
have  been  placed  if  his  Majesty  had 
been  present"      In  the  order  of 
the  ceremonial  to  be  observed  at 
Lord  Nelson's  funeral,  published 
by  the  heralds*  college  just  before 
it  took  place,  serjeants-at-law  are 
placed  above  masters  in  Chancery, 
and  the  latter  above  knights  ba- 
chelors.    We  are  informed  by  Sir 
James  Shaw,  Bart,  who  was  Lord 
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Mayor  of  London  at  the  time  of 
Lord  Nelson's  funeral,  that  he 
claimed  as  Lord  Mayor,  to  take 
precedence  tft  the  city  of  Landony 
of  eyeiy  one  except  the  Sovereigii, 
which  claim  was,  after  some  dis- 
cussion, in  effect  allowed  by  the 
royal  warrant  before  referred  to^ 
and  he  therefore,  tit  the  city  of  Lon- 
don, took  precedence  of  H.  R.  H. 
the  Prince  of  Wales. — In  the  Lon- 
don Gazette  of  March  1,  1806, 
which  gives  the  official  account  of 
the  funeral  of  Mr.  Pitt,  (which  took 
place  on  the  22nd  of  February), 
neither  serjeants-at-law  nor  masters 
in  Chanceiy  are  mentioned,  pro- 
bably because  none  attended  the 
funeral ;  but  in  the  order  of  the 
procession,  published  by  the  he« 
raids'  college,  shortly  before  the 
funeral,  masters  in  Chancery  are 
placed  above  knights  bachelors, 
and  serjeants-at-law  above  masters 
in  Chancery,  as  in  the  order  of  the 
procession  for  Lord  Nelson's  fune- 
ral ;  and  in  this  procession,  (which 
was  not  in  the  city  of  London),  the 
Lord  Mayor  was  placed  next  below 
the  privy  councillors,  who  were  not 
peers ;  the  aldermen  ranking  in  the 
Same  place  as  they  had  done  at  the 
funeral  of  Lord  Nelson. 

The  Gazettes  above  referred  to^ 
will  be  found  in  the  British  Mu- 
seum, and  the  orders  of  the  cere- 
monials are  remaining  in  the  Col- 
]^;e  of  Arms.  In  a  recent  work 
on  Precedency,  by  C.  J.  Young, 
Esq.,  York  herald,  is  this  note : — 
''The  following  precedency  ap- 
pears to  have  been  observed  at 
the  funerals  of  Viscount  Nelson 
and  the  Right  Hon.  William  Pitt, 
viz. : — 

Baronets. 

Knights  of  the  Bath. 
.    Knight-Marshal. 

Judge  of  the  Admiralty. 


Prime  Serjeant,  [rank  altered  in 
1814-^ee  2  M.  &  S.  253]. 

Gentlemen  of  the  Privy  Cham- 
ber. 

Attorney-General 

Solicitor-General. 

Setyeanli-^U^law, 

Masters  in  Chancery. 

KnighU  Bachelors. 

Divines. 

Physicians. 

Esquires. 

Gentlemen." 

But  in  a  communication  with 
which  we  have  been  favoured  by 
that  gentleman,  he  says,  "  The 
place  and  precedency  upon  the  oc- 
casions alluded  to,  are  in  direct  op- 
position to  the  practice  observed  in 
other  ceremonials,  wherein  I  have 
found  the  serjeants-at-law — viz.  In 
a  Parliament  of  Henry  the  6th,  the 
order  of  precedency  was — 

Judges. 

Barons  of  the  Exchequer. 

Knights. 

Attorney  and  Solicitor  General. 

King's  Serjeants. 

Serjeants-at'Law, 

Sons  of  Knights. 

Masters  in  Chancery,  &c. 

*'  And  in  the  procession  to  White- 
hall, on  King  William's  return 
from  Holland  in  1697,  the  prece- 
dency was  as  follows : — 

Judges. 

Baronets. 

Knights  of  the  Bath. 

Gentlemen  of  the  Privy  Cham- 
ber. 

Master  of  the  Ceremonies. 

Grooms  of  the  Bedchamber. 

Chamberlain  of  the  Exchequer. 

Judge  of  the  Admiralty. 

Master  of  the  Revels. 

Knights  Bachelors, 

King's  ancient  Serjeant. 

Other  Serjeants. 

Masters  in  Chancery,  &c. 


1840. 


874 


CASES  AT  NISI  PRIUS, 


1840. 


**  However,  it  it  kit  niely  that 
■eijeants-at-law  are  found  in  pub- 
lic ceremonials  unconnected  with 
the  Courts." 

In  the  Cott  MSS.  in  the  B. 
Mus.  (Jul.  C«  iz.)  is  a  letter  from 
Sir  R.  Cotton  to  Mr.  Cook,  re- 
corder, which  commences — "The 
speaker  in  perlament,  called  to 
be  Serjeant,  hath  precedence  of 
that  cwifthood;"  and  in  the  same 


collection  (Vesp.  F.  ix.  p.  40,  et 
seq.)  are  some  very  curious  pa- 
pers respecting  precedence;  and 
among  them  is  a  copy  of  the  peti- 
tion of  the  seijeants  to  James  the 
First. 

Much  other  infonnation,  respect- 
ing the  degree  of  8ei]eantF«t-law, 
will  be  found  in  '*The  case  of  the 
Serjeants,"  edited  by  Mr.  Sciji. 
Manning. 


COURT  OF  QUEEN'S  BENCH, 


aUting9  at  fVestminsier  after  HUary  Term,  1840. 


BEVORE    LORD    DENMAN^   C.  J. 


Bingham  v.  Stanley. 


Feb.  6th. 


A  declaration  ASSUMPSIT. — ^The  first  count  of  the  declaration  stated, 
bLkcl!*^ut^*  ''that  on  the  22nd  of  May,  1838,  the  plaintiflf  made  his 
that  the  plaintiff  draft  OF  Order,  called  a  check,  on  a  banker,  and  directed  it 

drew  bis  check 

to  Messrs.  Wright,  and  thereby  requested  Messrs.  Wright 


to  pay  himself  or  bearer  £500,  and  then  delivered  the  same 
to  Benjamin  Lisle,  who  then  transferred  and  deUvered  the 
same  to  the  plaintiff,  who  then  became,  and  was,  and  is  the 
lawful  bearer  thereof;  and  the  said  Messrs.  Wright  did  not 


on  w.  &  Co., 
and  delivered  it 
to  B.  L.,  who 
tnmsferred  it  to 
the  plaintiff: 
The  defendant 
pleaded,  Ist, 
that  the  check 
was  given  to  B. 
L.  as  the  nomi- 
nal value  of  counters  to  play  at  an  unlawful  game,  as  B.  L.  knew,  and  that  before  the  plain- 
tiff took  the  check  he  had  notice  of  the  premises;  and  2nd,  a  similar  pita,  in  which,  instead  of  an 
averment  of  notice,  it  was  averred  that  the  plahitiff  gave  no  value  for  the  check.  Replication, 
denying  the  notice,  and  stating  that  the  plaintiff  gave  a  good  consideration  for  the  check : — Held, 
that  on  these  pleadings  the  defendant  must  begin. 

For  the  defendants  the  plaintiff's  attorney  was  called,  who  was  also  the  attorney  of  B.  L.: — 
Held,  that  he  might  be  asked  where  he  last  saw  B.  L.,  and  whether  he  had  ever  seen  B.  L.  and 
the  plaintiff  together ;  but  that  he  could  not  be  asked  whether  he  had  ever  seen  this  check  ia 
B.  U's  powtsslon. 
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pay  the  same,  although  the  same  was  presented  to  them 
for  payment  thereof/'  Second  count,  for  money  lent. 
Third  count,  on  an  account  stated. 

Pleas  (a) — ^first,  that  the  account  stated,  which  is  mentioned 


1840. 


BiNOHAM 
V. 

Stanley. 


(a)  As  the  form  of  the  pleas  and 
replication  may  he  useful  in  prac- 
tice, we  have  suhjoined  them. 

Pleas — 1st.  As  to  the  first  and 
third  counts  of  the  said  declaration, 
the  defendant  says,  that  the  ac- 
count in  the  said  last  count  men- 
tioned, was  so  stated  as  in  that 
count  is  mentioned  of  and  con- 
cerning the  amount  of  the  said 
draft  or  order  in  the  first  count 
mentioned,  and  on  no  other  ac- 
count whatever. 

And  the  defendant  ftirther  saith, 
that  before  the  making  of  the  said 
draft  or  order  in  the  first  count 
mentioned,  and  also  before  the 
making  of  the  said  promise  of  the 
defendant  in  the  third  count  men- 
tioned, to  wit,  on  the  22nd  day  of 
May,  A.  D.  1838,  he  the  defend- 
ant borrowed  of  the  said  Benjamin 
Lisle  in  the  first  count  mentioned, 
and  he,  the  said  Benjamin  Lisle, 
then  lent  to  the  said  defendant  in 
a  certain  conunon  gambling  room, 
in  and  parcel  of  a  certain  messuage 
and  premises  of  the  said  Benjamin 
Lisle,  divers,  to  wit,  500  pieces  of 
ivory  called  counters,  for  the  pur- 
pose, as  the  said  Benjamin  Lisle 
then  well  knew,  of  the  defendant's 
illegally  playing  and  gaming  there- 
with, at  and  in  the  said  gambling 
room,  at  a  certain  illegal  game,  to 
wit,  the  game  of  French  hazard, 
contrary  to  the  statute  in  such  case 
made  and  provided;  and  the  de- 
fendant further  saith,  that  for  secur- 
ing to  the  said  Benjamin  Lisle  the 
sum  of  £500,  being  the  nominal 


amount  and  value  of  the  said  coun- 
ters so  by  him  lent  to  the  defendant 
as  aforesaid,  for  and  in  respect  of 
the  said  loan  of  the  said  counters, 
and  on  no  other  account  whatever, 
he  the  said  defendant  then,  to  wit 
on  the  day  and  year  last  aforesaid, 
made  the  said  draft  or  order  in  the 
said  first  count  mentioned,  and  di- 
rected the  same  to  Messrs.  Wright, 
Henrietta  Street,  and  thereby  re- 
quested the  said  Messrs.  Wright  to 
pay  to  himself  or  bearer  the  sum  of 
£500,  and  then  delivered  the  said 
draft  or  order  to  the  said  Benjamin 
Lisle,  as  in  said  first  coimt  is  men- 
tioned; and  the  said  Benjamin  Lisle 
then  took  and  received  the  said  draft 
or  order  of  and  from  the  defendant 
for  and  in  respect  of  the  said  loan 
of  the  said  counters,  and  on  no 
other  account  whatever  [t] ;  and 
the  said  defendant  saith,  that  before 
and  at  the  time  when  the  said 
Benjamin  Lisle  so  transferred  and 
delivered  the  said  draft  or  order  to 
the  plaintiff,  and  the  plaintiff  so 
became  the  bearer  thereof,  as  in 
the  said  first  count  is  mentioned, 
and  at  the  time  when  he  the  said 
plaintiff  took  and  received  the 
same  of  and  from  the  said  Ben- 
jamin Lisle,  to  wit,  on  the  day  and 
year  last  aforesaid,  he  the  plaintiff 
had  full  knowledge  that  the  said 
draft  or  order  was  so  made  and 
delivered  by  the  said  defendant  to 
the  said  Benjamin  Lisle  for  and 
in  respect  of  the  said  loan  of  the 
said  counters  by  the  said  Benja- 
min Lisle  to  the  said  defendant,  as 
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in  the  third  coant,  was  concerning  tlie  same  amount  which 
is  mentioned  in  the  first  count,  aiid  that^  before  the  making 
of  the  draft,  the  defendant  procured  of  B.  L.,  in  a  common 
gambling  room  in  the  house  of  B.  L.,  500  counters,  for  the 
purpose,  as  B.  L.  well  knew,  of  illegally  playing  at  French 
hazard,  and  that,  for  securing  to  B.  L.  the  sum  of  £500, 
being  the  nominal  value  of  the  counters,  he  made  the 
check  in  the  first  count  mentioned ;  and  that,  before  B.  L. 
delivered  the  check  to  the  plaintiff,  the  latter  had  full 
knowledge  that  it  was  made  in  respect  of  the  loan  of  the 
counters  as  before  mentioned.     Second  plea,  the  like,  ex- 


hereinbefore  in  this  plea  men- 
tioned, and  on  no  other  account 
whatever,  and  this  the  said  de- 
fendant is  ready  to  verify,  &c 

Second  plea — Exactly  similar  to 
the  first,  to  the  [t],  and  then  went 
on  as  follows: — And  the  defendant 
saith,  that  the  said  Benjamin  Lisle 
transferred  and  delivered  the  said 
draft  or  order  to  the  plaintiff,  as 
in  the  said  first  count  mentioned, 
without  any  consideration  what- 
ever for  so  doing,  and  for  the  mere 
purpose  of  enabling  the  said  plain- 
tiff to  sue  him  the  said  defendant 
upon  the  said  drafl  or  order  for  the 
benefit  of  the  said  B.  Lisle;  and 
that  there  never  was  any  considei^ 
ation  whatever  for  the  said  plaintiff 
being  the  holder  of  the  said  draft 
or  order,  but  that  he  the  said  plain- 
tiff holds  the  same,  and  now  sues 
him  the  said  defendant  thereon  for 
the  benefit  and  on  behalf  of  the 
said  B.  Lisle,  and  this  the  defend- 
ant is  ready  to  verify. 

And  as  to  the  second  count  of 
the  declaration,  the  defendant  saith, 
that  he  did  not  promise  in  manner 
and  form  as  the  plaintiff  hath 
above  in  that  behalf  complained 
against  him  the  defendant,  and  of 


tiiis  he  puts  himself  upon  the 
country  &c. 

Replication. — ^The  plaintiff  as  to 
the  plea  of  defendant,  by  him  first 
above  pleaded  to  the  first  and  third 
counts  of  the  said  declaration,  saith 
that  at  the  time  he  took  and  re- 
ceived the  said  draft  of  and  from 
the  said  Benjamin  Lisle,  he  the 
plaintiff  had  no  notice  of  tiie  pre- 
mises in  the  said  plea  mentioned, 
or  any  part  thereof;  and  this  the 
plaintiff  prays  may  be  inquired  of 
by  the  country,  &c. 

And  as  to  the  plea  of  defendant 
by  him  secondly  above  pleaded  to 
the  said  first  and  third  counts  of 
the  said  declaration,  the  plaintiff 
saith  that  the  said  Benjamin  Lisle 
transferred  and  delivered  the  said 
draft  or  order  to  the  plaintiff, 
and  the  plaintiff  took  and  received 
the  same  from  the  said  Benjamin 
Lisle,  for  a  good  and  sufficient  con- 
sideration, to  wit,  to  the  amount  of 
the  said  draft  or  order,  and  that 
the  plaintiff  before  and  at  the  time 
of  the  commencement  of  this  suit, 
held  and  still  holds  the  same  for 
such  consideration,  and  this  the 
plaintiff  prays  nuiy  be  inquired  of 
by  the  coimtry,  &c. 


Bingham 

V, 

Stanley. 
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cept  that  instead  of  statmg  a  knowledge  in  the  plaintiff  as  jg^Q 
to  the  loan  of  the  counters,  there  was  an  allegation  that 
the  check  was  transferred  to  the  plaintiff  without  consider- 
ation, and  for  the  mere  purpose  of  enabling  the  plaintiff 
to  sue  on  it  for  the  benefit  of  B.  L.  Replication,  to  the 
first  plea,  that  the  plaintiff  had  no  notice  of  the  pre- 
mises in  that  plea  mentioned ;  and  to  the  second  plea,  that 
B.  L.  transferred  the  check  to  the  plaintiff  for  a  good  and 
sufficient  consideration,  (concluding  to  the  country). 

Erk,  for  the  defendant.  *-I  submit  that  on  these  plead- 
ings the  plaintiff  must  begin.  In  one  case  it  was  consi- 
dered that,  on  issues  like  these,  the  defendant  should  begin, 
but  that  decision  has  been  questioned. 

E.  WtUiamSy  on  the  same  side,  referred  to  the  case  of 
Edmunds  v.  Groves  {a). 

Lord  Denman,  C.  J. — I  think  that  the  issues  are  on  the 
defendant.    The  defendant  must  begin. 

For  the  defendant,  Mr.  Eden,  the  plaintiff's  attorney, 
was  called :  he  said,  '^  I  am  attorney  for  the  plaintiff,  and 
am  also  attorney  for  Mr.  Idsle.^' 

Erie. — ^When  did  you  last  see  Lisle? 

Sir  F.  Pollock,  for  the  plaintiff. — He  is  the  attorney  ol 
Lisle,  and  must  not  disclose  anything  affecting  his  client. 

Lord  Denman,  C.  J. — I  must  have  the  fact  of  when  he 
saw  him  last. 

The  Witness. — "  I  saw  him  at  my  office  on  Saturday 
last.    I  have  seen  the  plaintiff  and  Lisle  together  at  dif- 

(a)  2  M.  &  W.  642.  See  also  the  case  of  Aston  v.  PerkeM,  ante,  p.  231, 
and  the  notes  to  that  case. 
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1840.        ferent  times— once  as  lately  as  within  this  fortnight  or. 
three  weeks/' 


Bingham 

V. 
9TANLEY. 


Erie. — Did  you  ever  see  this  check  in  Lisle's  hands? 

Lord  Denman,  C.  J. — I  think  you  cannot  ask  that^  as  he 

was  Lisle's  attorney. 

The  question  was  not  put. 

Verdict  for  the  plaintiff. 

Sir  F.  Pollock,  and  C.  Chadwicke  Jones,  for  the  plaintiff. 
Erie,  and  E.  V.  Williams,  for  the  defendant. 

[Attornies — Eden,  and  Hitchcock  ^  M,"] 


CowiE  V,  Goodwin. 

A  party  actually  vJ  SE  and  occupatiou. — ^The  defendant  occupied  certain 
^•erf^fch '  apartments  in  a  house  belonging  to  the  plaintiff,  who  held 
had  been  let  to  under  a  lease,  and  had  let  the  apartments  to  the  defendant 

him  under  a 

written  agree-  by  au  agreement.  The  plaintiff^s  lease  expired  at  Michael- 
couTM  of  his  TnsA,  1839,  and  in  March  preceding  the  plaintiff  had  given 
l^T^c^rUTd'"  ^^^  defendant  notice  to  quit  at  that  period.  The  defendant 
which  put  an     had  made  repeated  complaints  of  the  bad  state  in  which 

end  to  the  com- 
fortable occupa-  the  premises  were  in  many  respects;  but  on  the  Sunday 

mises;  thi*  ^'*'  l^cfore  the  Midsummer-day,  the  wall  of  the  privy,  which 
nuisance  was  ^^g  situated  ou  the  ground  floor,  gave  way,  and  the  kit- 
by  the  landlord,  chens  were  overflowed  with  the  filth,  and  the  water  of 
quitted  as  soon  a  pump,  which  was  situated  in  one  of  the  kitchens,  was 
tain  othcr^re-"  affected  by  it,  and  the  use  of  the  kitchens  was  altogether 
raises  i—Heid,    taken  away.     The  defendant  immediately  began  to  look 

that  he  was  not  "  .« 

liable  to  rent  out  for  fresh  premises,  but  did  not  remove  till  nearly  six 
be'tweenthe      wccks  after  Midsummer-day.    The  rent  up  to  Midsummer 

time  of  the  oc.    ^^       -^  ^^^  CoxxTt. 

currence  of  the  ^ 

nuisance  and 

that  at  which  he  quitted  the  premises. 
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For  the  plaintiff  the  agreement  was  put  in  evidence,         ^g4Q^ 
and  proof  of  the  actual  occupation  and  payment  of  rent 
was  given. 

For  the  defendant,  the  other  facts  were  proved ;  and  it 
was  contended,  on  the  authority  of  the  cases  of  Salisbury 
V.  Marshall  (a),  Edwards  v.  Hetheringion  {b),  and  Collins  v. 
Barrow  (c),  that  use  and  occupation  being  an  action  of  an 
equitable  nature,  could  only  be  maintained  in  respect  of  a 
beneficial  occupation;  that  there  had  been  no  such  occu- 
pation here,  and  that  consequently  the  plaintiff  could  not 
maintain  the  action;  and  this  case  was  distinguished  from 
that  of  Baker  v.  HoUpzc^el  {d). 

Hughes,  for  the  plaintiff,  in  his  reply,  submitted  that 
the  circumstances  did  not  form  an  answer  to  a  distinct 
agreement,  followed  by  actual  occupation. 

Lord  Denman. — I  shall  ask  the  jury  whether  these  pre- 
mises were  unfit  for  proper  and  comfortable  occupation, 
and  if  the  defendant  had  bond  fide  quitted  the  apartments 
as  soon  as  he  could  procure  others. 

The  jury  having  answered  both  these  questions  in  the 
affirmative. 

The  plaintiff  elected  to  be  nonsuited  (e). 
Knowles  and  Hughes,  for  the  plaintiff. 
C.  Clark  and  Kennedy,  for  the  defendant. 

[Attomicfs —  — ,  and  G.  F,  Hudion,"] 

(a)  4  C.  &  P.  65.  (e)  PlaU,  in  Easter  Tenn,  moved 

(6)  7  D.  &  R.  117.  for  a  new  trial  for  misdirection, 

(c)  I  M.  &  Rob.  112.  but  the  rule  was  refused. 
((f)  4  Taunt  45. 
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Muddle  v.  Stride  and  Others. 

Feb.  20th.      ^ 

In  an  action  X  HIS  was  an  Bction  against  the  defendants  as  represen- 

pHetors  of  a  tativei  of  the  Margate  New  Steam  Packet  Company^  to  re- 

rccoveVcom-  ^  ^over  Compensation  for  damage  sustained  by  certain  goods 

pensation  for  which  they  Undertook  to  convey  by  one  of  their  vessels 

damage  done  to  "■  it-  •'•' 

goods  sent  by     from  Loudou  to  the  plaintiff^  who  was  a  silk  meroer  and 

them  as  car-         j  •  «•  *x^  a.        t  •  t       t 

riers,  if,  on  the  draper^  carrjruig  on  business  at  Dovor^  to  which  place  one 
in^doubt'whaf '^  ^^  *^®  Company's  vessels  was  in  the  habit  of  going.  The 
the  cause  of  the  first  couut  of  the  declaration  stated^  that  the  defendants  did 

ii^jury  was,  or, 

if  it  may  as  well  uot  usc  duc  carc ;  and  the  second^  that  they  promised  to 
to  perils  o?thc  deliver  the  goods  within  a  reasonable  time,  but  did  not. 
seas  as  to  negii-  fj^g  defendants  pleaded  the  general  issue — ^not  guiUy  ;  ai^d 

gsucef  cne 

plaintiff  cannot    also  that  they  ucvcr  received  the  goods. 

the  perils  of  the       The  evidence  for  the  plaintiff  shewed  that  the  goods^ 

!k!!  ^**l-'?«^-    which  were  articles  of  silk  and  linen,  were  bought  at  a 

tnat  more  care  '  o 

should  be  used    Custom-Housc  Sale.    The  person  who  bought  them  said 

in  the  stowing  , 

ofthe  goods  on  .that  they  wcrc  in  good  order,  and  that  he  packed  them 

board  than  was  ^  ^^      •  x.i_  'iii  i*  •         i>iji 

bestowed  on  carcfully  m  a  three-mch  deal  packing-case,  m  which  they 
them,  that  will   ^gj^  ^^^^jj^  ^^  hoKtd  the  Boyal  Adelaide.    The  vessel  left 

be  negligence,  ^  ^^  •' 

for  which  the      London-Bridgc  Wharf  the  same  morning  as  the    goods 

owners  ofthe  .  -■"i*  /»         t  t     f  i  %<• 

vessel  will  be  Were  put  ou  board — VIZ.  a  few  days  before  the  end  of 
^^kFMhe^  in  August — and  met  with  very  rough  weather ;  and,  on  her 
such  a  case,  on    arrival  off  Dovor,  sifmals  were  made  to  inform  the  captain 

the  arrival,  and  . 

detention  by  that  it  would  be  daugcrous  for  the  vessel  to  attempt  to 

the  vessel  at' a  enter  the  harbour  at  Dovor,  and,  in  consequence,  she  put 

which^th™ TOods  ^^^y  ^^^  "weut  to  Margate,  where  she  remained.    There 

could  be  con-  ^as  not  any  vessel  went  from  Margate  to  Dovor  until  the 

veyed  by  land 

to  their  desti-  4th  of  September,  on  which  day  the  goods  were  sent  by 
tidn*of  the^v*el^'  the  Boyal  Greorge,  another  vessel  belonging  to  the  defend- 
*^v"notice^to**  ^^^'  ^^  ^^®  packing-casc  being  opened  at  Dovor,  the 
the  consignee  of  goods  wcrc  found  to  be  damaged — part  of  them  were  wet, 

the  fact,  to  en-  -it,.  •  t        i»     •» 

able  him,  if  he  and  the  packing  paper  at  one  side  of  the  case  was  also 
obtain^thegoods  ''^cttcd,  and  a  vcry  offensive  smell  issued  from  the  box. 
earlier  by  send-  fhe  damage  douc  to  the  goods  altogether  was  estimated 

Quart  f  at  £20. 


Stride. 
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At  the  close  of  the  plaintiflf  s  case,  Lord  Denman,  C.  J.,        1340. 
was  inclined  to  think,  that  the  evidence  left  it  in  doubt      ^T""^'     ^ 

Muddle 

whether  the  damage  was  occasioned  by  the  negligence  of  ». 

the  defendants  or  not.     But  the  jury  expressing  a  wish  to 
hear  the  defence, 

Thesiger,  for  the  defendants,  contended,  that  there  was 
not  any  negligence  on  the  part  of  those  who  had  the  care 
of  the  vessel,  but  that  any  damage  which  happened  must 
have  been  occasioned  by  perils  of  the  seas. 

The  captain  and  some  of  the  crew  were  examined  as 
witnesses  for  the  defence,  and  stated,  that  the  vessel  was 
obliged  to  return  to  Margate  in  consequence  of  the  weather; 
and  that,  on  her  arrival  there,  the  goods  were  removed 
&om  the  deck,  and  put  into  the  cabin,  &om  which  they 
were  not  removed  till  they  were  put  on  board  the  Royal 
George,  on  the  4th  of  September.  The  man  who  had  the 
care  of  the  goods  during  the  voyage,  swore  that  they  were 
all  dry  when  the  vessel  arrived  at  Margate,  and,  although 
she  shipped  several  heavy  seas,  yet  the  goods  were  not  any 
of  them  damaged  by  water. 

Crowder,  for  the  plaintiff,  in  reply,  after  referring  to 
Story  on  Carriers,  p.  344  (a),  and  the  case  of  Golden  v. 
Manning  {b),  contended,  that  peril  of  the  seas  was  the  only 
defence  which  the  defendants  could  set  up ;  and  also  that 
they  ought,  when  the  vessel  arrived  at  Margate,  to  have 
given  notice  to  the  plaintiff,  in  order  that  he  might,  if  he 

(a)  An  American  work,  entitled  the  goods  to  the  consignees  at  B^ 
''  Commentaries  on  the  Law  of  then  his  liability  as  carrier  does  not 
Bailments,  &c.,  by  Jos.  Story,  LL.D.  cease  by  a  deposit  of  them  in  a  ware- 
Dane  Professor  of  Law  in  Harvard  house  at  B. ;  but  he  is  chargeable 
University."  In  the  passage  re-  for  any  loss  which  occurs  until  an 
ferred  to,  the  author,  speaking  of  actual  delivery  to  the  party, 
the  termination  of  the  carrier's  risk,  (6)  3  Wils.  429,  and  2  W.  Black, 
says,  that  if  it  is  his  duty  to  deliver  916. 

VOL.  IX.  C  C                                               N.  P. 
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them  earUer. 


Muddle 

V. 

Stride. 


LordDENMAN^  C.  J.^  (in  summing  up). — The  first  count 
of  the  declaration  states^  that  the  defendants  did  not  use 
due  care ;  and  the  second^  that  they  did  not  deliver  the 
goods  within  a  reasonable  time.     The   defendants   have 
pleaded — first,  not  guilty^  which  puts  the  whole  questian 
of  negligence  in  issue ;  and  secondly  and  thirdly^  that  thej 
did  not  receive  the  goods  in  the  mann^  mentioned^  which 
is  a  pure  untruth;  and  I  cannot  tell  why  these  things 
should  be  done — ^it  is  quite  disgraceful.     On  the  part  <^ 
the  plaintiff  it  is  said,  that  the  only  defence  is  the  perils 
of  the  seas ;  and  that  is  true^  I  think.     I  do  not  see  any 
other  mode  which  the  defendants  have  of  excusing  them- 
selves.    I  thought  at  firsts  at  the  close  of  the  plaintiff's 
case^  that  it  was  left  in  doubt  as  to  whether  the  damage 
was  occasioned  by  the  negligence  of  the  defendants.     But 
you  wished  the  case  to  proceed^  and  I  am  glad  that  I  suf- 
fered it  to  go  on.     For  the  question  is  now  set  at  rest;  for 
the  man  in  whose  care  the  goods  were,  says  that  they  were 
quite  dry  when  they  arrived  at  Margate,  so  that  the  sea 
water  could  not  have  damaged  them.    However,  the  injury 
appears  to  me  to  be  of  a  very  mysterious  kind.     The  goods 
appear  to  have  been  injured  by  some  liquid  of  an  offensive 
character.     If  you  think  that  was  the  consequence  of  any 
ill-care  in  the  packing  of  the  goods  on  board  the  vessel, 
the  defendants  will  be  liable ;  and  even  if  the  perils  of  the 
seas  required  more  care  in  the  packing  than  was  bestowed 
upon  them,  then  the  perils  of  the  seas  will  not  be  an 
answer.     H,  on  the  whole,  in  your  opinion,  it  is  left  in 
doubt  what  the  cause  of  the  damage  was,  then  the  defend- 
ants will  be  entitled  to  your  verdict;  because  you  are  to  see 
clearly  that  they  were  guilty  of  negligence  before  you  can 
find  your  verdict  against  them.     If  it  turns  out,  in  the 
consideration  of  the  case,  that  the  injury  may  as  well  be 
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attributable  to  the  one  cause  as  the  other^  then  also  the  1340. 
defendants  will  not  be  liable  for  negligence.  With  respect 
to  the  detention  of  the  goods  at  Margate^  I  think^  perhaps^ 
it  would  have  been  as  well  if  the  defendants^  when  the 
vessel  arrived  there^  had  communicated  to  the  plaintifP  that 
the  goods  were  there^  as  possibly  he  might  not  have  been 
willing  that  they  should  remain  so  long  a  time.  But  that 
seems  to  me  to  be  a  very  minute  circumstance  in  the  case. 
However^  if  you  think  that  any  damage  was  sustained  in 
consequence^  you  may  give  it.  On  the  whole^  you  will 
say^  whether  the  goods  were  damaged  from,  the  want  of 
due  care  on  the  part  of  the  defendants^  and  whether  there 
was  a  detention  of  them  for  an  unreasonable  time. 

Verdict  for  the  plaintiff — ^Damages  £20. 

Crowder  and  E.  James,  for  the  plaintiff. 

TTiesiger  and  Bodkin,  for  the  defendant. 

[Attornies — Shrewsbury  and  Cook  if  FJ] 


Lord  Camoys  v.  Scurr^  Clerk. 

CJtme  2nd* 
ASE. — ^The  first  count  of  the  declaration  stated^  that  a  howe  being 

plaintiff  "  heretofore,  to  wit,  &c.  on  &c.,  at  the  request  of  Mked*the\'gcnt 

of  the  vendor  to 
let  him  have  the 
horse  for  the  purpose  of  trying  it,  and  the  agent  did  so : — Heldt  that  A.  was  entitled  to  put  a 
competent  person  on  the  horse  for  the  purpose  of  trying  it,  and  was  not  limited  to  merely  try- 
ing it  himself. 

c  c2 
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1840.  *^®  defendant,  delivered  to  the  defendant,  and  the  de- 
fendant at  his  request  had  the  care  and  custody  of  a  cer- 
tain mare  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  £100,  for  the  purpose  of  the  defendant  riding 
and  trying  the  same ;  and  thereupon  it  then  became  and 
was  the  duty  of  the  defendant,  whilst  he  had  the  said 
mare  for  the  purpose  aforesaid,  to  take  due  and  proper 
care  of  the  same :  yet  the  defendant,  not  regarding  his 
duty  in  that  behalf,  whilst  he  so  had  the  said  mare  for  the 
purpose  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
took  so  little  and  such  bad  and  improper  care  thereof,  that 
by  reason  of  the  defendant's  carelessness  and  improper 
conduct  in  that  behalf,  the  said  mare  was  injured  and 
died/'  The  declaration  contained  also  a  count  in  trover. 
Pleas — 1st,  to  the  whole  declaration,  not  guilty ;  2nd,  to 
the  first  count,  ^'  that  the  plaintiff  did  not  deliver  to  the 
defendant,  nor  had  the  defendant  the  care  and  custody  of 
the  said  mare  in  the  said  first  count  mentioned  in  manner 
and  form  as  in  the  said  first  count  is  alleged  /'  (concluding 
to  the  country).  3rd  plea,  to  the  last  count,  ''that  the 
defendant  committed  the  alleged  grievance  in  the  said  last 
count  mentioned,  by  the  leave  and  license  of  the  plaintiff 
to  him  for  that  purpose  first  given  and  granted;"  (con- 
cluding with  a  verification).  RepUcation  denying  the 
license. 

It  was  opened  by  Kelly,  for  the  plaintiff,  that  the  mare 
was  placed  in  the  hands  of  Mr.  Shackel  for  the  purpose  of 
being  sold,  and  that  the  defendant,  who  appeared  to  like 
the  mare,  asked  permission  to  have  a  trial  of  her,  which 
was  granted,  and  the  defendant  having  received  possession 
of  the  mare,  not  only  tried  her  himself,  but  put  another 
person's  servant  on  the  mare,  and  whilst  the  servant  was 
riding  her,  the  mare  was  injured,  and  afterwards  died  of 
the  injuries  she  received.  He  submitted  that  a  person  who 
had  a  mare  on  trial,  had  no  right  to  put  any  other  person 
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on  her  back ;  and  that  if  he  did,  it  was  such  a  conversion 
as  would  make  him  liable  to  the  owner  in  an  action  of 
trover.     He  cited  the  case  of  Bringloe  v.  Morrice  (a). 

It  was  proved  by  Mr.  Shackel  that  he  gave  the  mare 
into  the  possession  of  the  defendant,  for  him  to  have  her 
for  the  purpose  of  trying  her.  It  was  admitted  that  the 
mare  received  injuries,  of  which  she  died,  while  she  was 
thus  lent  to  the  defendant. 

It  was  opened  by  Piatt,  for  the  defendant,  that  when  the 
defendant  had  himself  tried  the  mare  for  a  short  time,  he 
desired  Robert  Hobart,  who  was  a  very  excellent  horse- 
man, and  who  was  the  groom  of  General  Dyson,  to  mount 
the  mare  and  try  her  in  Hyde  Park ;  and  that  on  Hobart 
riding  her  down  the  drive  on  the  east  side  of  the  park  the 
mare  ran  away  with  him,  and  struck  herself  against  an 
iron  post  near  Hyde  Park  Comer,  by  which  the  mare  re- 
ceived injuries  of  which  she  died,  the  groom  [Hobart  also 
receiving  very  severe  injuries.  Upon  these  facts  it  was 
submitted,  that  the  defendant  was  entitled  to  a  verdict,  as 
he  had  a  right  to  put  a  person  of  competent  skill  on  the 
back  of  the  mare  for  the  purpose  of  trying  her. 


1840. 


Evidence  was  given  which  proved  the  facts  opened  for 
the  defendant. 


(a)  I  Mod.  210.  This  was  an  ac- 
tion of  trespass  for  immoderately  rid- 
ing the  plaintiff's  mare.  The  defen- 
dant pleaded  that  the  plaintiff  lent 
him  the  mare,  and  gave  him  license 
to  ride  her,  and  that  by  virtue  of  this 
license  the  defendant  and  his  servant 
had  ridden  the  mare  alternately. 
The  plaintiff  demurred  to  the  plea. 
"  Per  Curiam. — The  license  is  an- 
nexed to  the  person,  and  cannot  be 
communicated  to  another,  for  this 
riding  is  matter  of  pleasure.  North 


took  a  difference  where  certain 
time  is  limited  for  the  loan  of  the 
horse,  and  where  not  In  the  first 
case,  the  party  to  whom  the  horse 
is  lent  hath  an  interest  in  the  horse 
during  that  time,  and  in  that  case 
his  servant  may  ride;  but  in  the 
other  case  not;  a  difference  was 
taken  betwixt  hiring  a  horse  to  go 
to  York,  and  borrowing  a  horse; 
in  the  first  place  the  party  may  set 
his  servant  up,  in  the  second  not" 
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1840.  Coleridge,  J. — ^The  defendant  had  this  mare  for  the 

purpose  of  trying  her,  and  I  think  that  he  was  entitled  to 
put  a  competent  person  on  the  mare  to  try  her.  I  shall 
leave  it  to  the  jury  to  say,  whether  the  groom  of  Greneral 
Dyson  was  a  competent  person,  and  whether  he  rode  the 
mare  only  for  the  purpose  of  trying  her.  On  the  part  of 
the  plaintiff  it  has  been  argued,  that  the  defendant  was 
guilty  of  a  conversion ;  but  if  no  accident  at  all  had  hap- 
pened, could  it  be  said  that  putting  the  groom  on  the 
mare  to  try  her  was  such  a  conversion  as  would  make  the 
defendant  liable  in  an  action  of  trover  ?  The  only  ques- 
tion of  fact  is,  whether  the  defendant  did  any  more  than 
was  necessaiy  for  the  purpose  of  trying  the  mare. 

KeUy,  for  the  plaintiff  elected  to  be  nonsuited. 


Nonsuit. 


KeUy  and  Humfrey,  for  the  plaintiff. 
Piatt  and  Petersdorffy  for  the  defendant. 


[Attomies — Barrett  8f  EytUm  and  HoUandJ] 


On  a  subsequent  day  Kelly  apphed  to  the  Court  to  set 
aside  the  nonsuit,  on  the  ground  that  the  defendant  had 
no  right  to  allow  the  groom  Hobart  to  ride  the  mare  for 
him ;  but  the  Court  refused  a  rule. 
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HUNTINGDON  ASSIZES. 


BEFORE    MR.  BARON  PARKE. 


Begin  A  v.  Barratt  and  Mayle. 

Abduction. — The  prisoner  Barratt  was  indicted  on  On  an  indict- 
the  stat.  9  Geo.  4,  e.  31,  s.  19,  for  having  "  feloniously  and  tion  on  the 
from  motives  of  lucre,^'  taken  away  and  detained  Maria  '^^j^g^igthc 
Ellis  against  her  will,  she  having  a  future  interest  in  eer-  Ju>T  ©"g***  ««>* 

.  .      to  convict  the 

tain  personal  estate,  "  with  intent  her  the  said  Maria  prisoner,  unless 
Ellis  to  marry .^^     The  indictment  also  charged  an  intent  fieYthaa  the* 
to  defile.   The  prisoner  Mayle  was  charged  as  an  accessory  ^^?.?  j^[|,g°^^ 

before  the  fact.  fence  from  mo- 

tives  of  lucre  * 

It  appeared  from  the  evidence  of  Miss  Ellis,  (who  was  but  evidence'of 
about  seventeen  years  of  age),  that  the  prisoner  was  a  b^^th^  prioner 
music  master,  and  that  she  had  first  known  him  in  the  respecting  the 

property  of  the 

year  1838,  when  he  taught  her  music  at  a  school  kept  lady,  such  as 
by  Mrs.  Wilson  at  Stamford;  soon  after  which  time  he  hifhad  seen  the 
paid  his  addresses  to  her,  which  were  favourably  received  ^^J^  ^eU*ti*ves  ^ 
by  her,  but  which  her  relatives  insisted  on  her  breaking  (naming  him), 

and  that  she 
would  have 
i6220  a-year,  are  important  for  the  consideration  of  the  jury  in  coming  to  a  conclusion  whether 
the  prisoner  was  actuated  by  motives  of  lucre  or  not 

If  the  jury  should  not  be  satisfied  that  the  prisoner  was  actuated  by  motives  of  lucre,  and 
they  be  satisfied  that  the  prisoner  used  force  to  the  person  of  the  lady  in  taking  her  away,  and 
that  he  took  her  away  against  her  consent,  they  may  convict  him  of  an  assault  under  the  stat. 
1  Vict.  c.  85,  s.  11. 

A  prisoner  was  taken  into  custody  at  the  house  of  his  brother  on  a  charge  of  abduction.  When 
he  was  taken,  a  letter  was  found  in  a  writing-desk  in  the  room  in  which  he  and  his  brother 
were.  The  letter  was  directed  to  a  person  in  the  neighbourhood  of  the  prisoner's  late  resi- 
dence. The  police-officer  was  going  to  open  it,  when  the  prisoner  told  him  it  had  nothing  to 
do  with  the  business  that  he  had  come  about: — Heid,  that  the  letter  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner  for  the  abduction. 
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1840.  ^^'  ^^  fiirther  appeared  that  Miss  Ellis  was  sent  to  a 
school  at  Somersham^  in  Huntingdonshire^  kept  by  Miss 
Pocoek,  where  the  prisoner,  at  the  beginning  of  the  year 
1840,  had  an  interview  with  her,  which  being  discovered 
by  Miss  Ellis's  friends,  she,  by  their  direction,  wrote  the 
prisoner  a  letter,  of  which  the  following  is  a  copy  : — 

"  Somersham,  Feb.  10, 1840. 
"  Dear  Sir, — By  the  earnest  entreaty  and  advice  of  my 
friends,  and  from  my  own  conviction  of  its  being  the  right 
path  for  me  to  pursue,  I  am  induced  to  write  to  you  to  say 
our  correspondence  and  intimacy  must  now  cease  for  ever. 
You  are  well  aware  that  it  has  always  been  contrary  to  the 
wishes  of  my  friends  and  best  advisers ;  and  my  own  judg- 
ment tells  me  that  I  could  have  no  happiness  in  living  un- 
der their  displeasure.  Their  firm  determination,  I  find^  is 
to  discard  me  entirely  from  their  homes  and  affections ; 
they  have  left  me  but  two  alternatives,  and  it  would  make 
me  miserable  to  be  unfriendly  with  my  nearest  and  dearest 
relatives.  I  hope  you  will  consider  this  decisive,  for  I  am 
firmly  resolved  to  abide  by  my  present  determination; 

and  remain  your's  &c. 

^' Maria  Ellis.*' 

It  further  appeared  that  about  the  20th  of  February  a 
letter  was  written  in  pencil  by  Miss  Ellis  to  the  prisoner, 
of  which  the  following  is  a  copy : — 

"  Somersham,  Feb. 
"  My  dear  Mr.  Barratt, — K I  may  be  allowed  to  address 
you  so  familiarly,  for  '  sir'  is  so  very  cold — in  fact,  I  can- 
not bear  it — perhaps  when  you  see  the  signature  of  this 
letter  you  will  be  inclined  to  throw  it  away  vrithout  read- 
ing it ;  but  I  must  beg  your  attention  for  a  few  minutes, 
though  I  well  know  I  do  not  deserve  it,  even  for  a  mo- 
ment. The  reason  I  trouble  you  is  because  I  wish  you  to 
know  all,  and  with  the  hopes  that  you  will  then  not  blame 
me  so  much. 


Barratt. 
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"When  you  came  to  Somersham,  you  no  doubt  recol-         jg^Q^ 
lect  a  person  passing  through  the  yard ;  it  was  an  old  ser-       ^ — ^^ — ' 
vant  of  Miss  Pocock^s  ;  she  recognised  me,  and  two  days  ». 

after  the  school  commenced  she  told  Miss  P.,  who,  of 
course,  told  me  she  knew,  and  that  they  intended  to  write 
to  my  friends,  whom  I  received  a  letter  from  some  days 
after,  with  nearly  these  words,  saying  that  they  left  me  my 
choice,  my  own  dear  friends  and  home,  or  to  continue  my 
acquaintance  with  you;  if  so,  they  intended  to  banish  me 
for  ever  from  their  home.  Now  you  well  know  it  was  im- 
possible for  me  to  do  that  as  I  am  so  young ;  if  I  had  been 
older  I  should  have  acted  very  diflFerently.  I  need  hardly 
add,  that  it  has  caused  me  more  unhappy  hours  than  I 
hope  I  shall  ever  have  again  \  but  I  am  sure  I  shall  not,  at 
least  on  that  point,  for  it  is  my  full  determination  never 
to  marry.  Perhaps  you  may  smile,  but  I  can  assure  you 
I  am  sincere ;  and,  though  this  is  the  last  time  I  shall  ever 
address  you,  think  not  that  I  can  ever  forget  one  whom  I 
so  highly  esteem.  If  possible,  you  will  be  more  in  my 
thoughts  than  before,  and  to  God,  who  alone  knows  my 
heart,  my  prayers  will  always  be  offered  up  for  your  hap- 
piness and  welfare;  and  I  hope,  with  His  assistance,  I 
shall  be  able  to  bear  all  this  with  fortitude. 

"  Oh  !  what  a  blessing  it  would  have  been,  both  to  you 
and  I,  if  Mrs.  Newberry  had  acted  rightly  when  she  knew, 
which  I  know  she  did,  to  have  spoken  about  it,  for  I 
shall  partly  blame  her  for  blighting  my  future  happiness. 
I  have  one  favour  to  ask  you,  which  I  hope  you  will  com- 
ply with,  as  it  will  be  the  last,  perhaps,  for  ever,  that  is, 
that  you  will  never  pass  me  in  Peterborough  or  any  other 
place  you  may  meet  me  in  without  speaking  to  me.  This 
may  be  an  improper  request,  but  if  you  did,  no  words  can 
express  my  feelings.  I  think  it  would  almost  kill  me.  I 
must  beg  of  you  to  excuse  this  being  written  in  pencil,  for 
I  dare  not  be  seen  with  a  pen  and  ink  in  my  hands.  I 
have  nothing  more  to  add,  except  that  I  hope  you  will 
accept  my  best  wishes  for  yourself  and  dear  friends,  and 
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1840.         belieye  me  to  remain  now  and  always  your  very  sincere 
^^T"^'    ^      friend. 

Regina 

».  "Mabia  Ellis." 


Barratt. 


'^  p.  S. — Miss  p.  forced  me  to  send  your  letter  back.  I 
mention  it^  for  perhaps  you  thought  it  unkind.  Farewell, 
and  may  the  Almighty  watch  over  you." 

It  further  appeared^  that  on  the  3rd  of  March,  1840, 
Miss  Ellis  was  walking  out  with  her  schoolfeUows,  when 
she  saw  the  prisoner  and  another  person  in  a  gig,  and 
almost  immediately  afterwards  the  prisoner  came  behind 
her,  and,  having  placed  his  hand  on  her  shoulder,  carried 
her  in  his  arms  to  the  gig,  she  strugghng  and  screaming 
all  the  time  as  he  was  doing  so.  It  was  proved  that  the 
two  prisoners  took  her  in  the  gig  to  St.  Ives,  where  the 
prisoner  Mayle  got  out,  and  the  prisoner  Barratt  alone 
took  Miss  Ellis  to  an  inn  at  Huntingdon,  &om  which  they 
proceeded  in  a  post-chaise  to  Thrapstone,  and  thence  in 
another  chaise  to  Wellingborough ;  and  it  was  proved  by 
Miss  Ellis  that  during  this  part  of  the  journey  the  prisoner 
Barratt  took  out  a  pistol  and  threatened  to  shoot  himself. 
It  further  appeared,  that  the  parties  proceeded  in  another 
chaise  to  the  railway  station  at  Weedon,  at  which  place 
the  brother  of  Miss  Ellis  came  up  and  took  her  away  from 
the  prisoner  Barratt. 

From  the  cross-examination  of  Miss  Ellis  it  appeared, 
that  at  an  early  part  of  her  acquaintance  with  the  prisoner 
Barratt  she  had  offered  him  a  pair  of  white  gloves,  which 
he  declined  accepting,  and  that  she  had  worked  him  a 
pair  of  slippers,  and  asked  for  a  lock  of  his  hair,  and  that 
she  had  accepted  a  ring  from  him,  which  she  had  in  her 
possession  at  the  time  of  the  trials  and  that  during  the 
time  of  her  residence  at  Mrs.  Wilson's,  she,  with  the 
other  pupils  of  that  lady,  had  gone  to  the  theatre  to  see  a 
conjuror  named  Festo,  and  that  the  theatre  being  dark- 
ened   to    give  effect  to   the  performance,  the   prisoner 


Barratt. 
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Barratt   attempted   to   kiss   her^   and   sat  with   his  arm         1540^ 
round  her  waist  for  some  time,  of  which  she  never  com-      ^     ""     ' 

Regina 

plained  to  Mrs.  Wilson,  although  she  mentioned  it  to  ». 

some  of  her  schoolfellows  on  the  next  day.  Miss  Ellis 
was  also  cross-examined,  with  a  view  of  shewing  that  she 
had  consented  to  the  abduction. 

Evidence  was  given  to  shew  that  Miss  Ellis  would,  on 
her  attaining  the  age  of  twenty-one,  be  entitled  to  a  sum 
of  ^62100,  under  the  will  of  the  late  Mr.  Whitwell;  and  it 
was  also  proved  that  the  prisoner  had  said  that  he  had  seen 
the  will  of  Mr.  Whitwell,  and  that  he  knew  Miss  Ellis 
would  be  entitled  to  £220  a-year. 

It  was  proved  by  a  police-officer  that  he  apprehended  the 
prisoner  in  London  at  his  brother's  house,  to  which  place 
he  had  gone  after  Miss  Ellis  had  been  taken  away  from 
him.  The  poUce-officer  stated,  that  when  he  took  the  pri- 
soner into  custody,  he  found  a  letter  in  a  desk  in  the  room 
where  both  the  prisoner  and  his  brother  were,  which  letter 
was  directed  to  a  person  in  the  neighbourhood  of  the 
prisoner's  late  residence.  The  witness,  on  finding  the 
letter,  was  about  to  open  it,  when  the  prisoner  told  him  it 
had  nothing  to  do  with  the  business  that  he  had  come 
about.  The  officer  opened  the  letter,  and  it  was  now  offered 
in  evidence  on  the  part  of  the  prosecution. 

/.  Sydney  Taylor  and  Gunninff,  for  the  prisoner,  ob- 
jected to  the  letter  being  received  in  evidence,  on  the 
ground  that  it  was  neither  proved  to  be  in  the  hand- 
writing of  the  prisoner,  nor  had  it  been  found  in  his  pos- 
session. It  was  conceded  that  written  documents  found 
npon  persons,  though  not  proved  to  be  written  by  them  or 
by  their  direction,  might  be  received  in  evidence  as  facts 
in  the  case,  but  there  was  no  case  that  went  the  length  of 
saying  that  a  written  paper  not  traced  to  the  prisoner's 
possession,  nor  proved  to  be  in  his  hand-writing,  but  which 
happened  to  be  found  in  the  house  of  a  third  person  where 
he  was  arrested,  was  admissible  in  evidence. 


V. 

Barratt. 
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Farke^  B. — I  am  of  opinion  that  the  letter  is  receivable 
in  evidence,  on  the  ground  that  the  prisoner  has  made  a 
statement  in  reference  to  it  which  shews  that  he  was  cog- 
nizant of  its  contents,  which  raises  the  presumption  that 
it  was  written  by  his  direction.  If  the  letter  has  really 
nothing  to  do  with  the  charge  against  the  prisoner,  its 
production  cannot  strengthen  the  case  for  the  prosecution; 
but  if  it  has,  then  the  contents  of  a  written  paper  so  found, 
and  connected  as  this  is  with^what  the  prisoner  said  on  his 
apprehension,  is  matter  of  consideration  for  the  jury. 

The  letter  was  given^in  evidence.  It  contained  direc- 
tions to  the  person  to  whom  it  was  addressed,  to  forward 
to  London  the  prisoner's  luggage,  as  he  intended  to  pro- 
ceed to  Calais  to  keep  out  of  the  way,  in  consequence  of  an 
attempt  which  he  had  made  to  carry  ofiF  the  prosecutrix, 
and  for  which  it  stated  that  he  feared  he  could  be  trans- 
ported. 

There  was  no  evidence  against  Mayle  as  an  accessory 
before  the  fact. 

J.  Sydney  Taylor  addressed  the  jury  for  the  prisoner 
Barratt. — Even  if  Miss  Ellis  was  neither  directly  nor  in- 
directly a  consenting  party  to  her  own  abduction,  there  is 
no  proof  that  the  prisoner  was  actuated  by  motives  of 
lucre.  If  the  prisoner  carried  oflf  this  lady  even  against 
her  own  consent,  and  was  instigated  to  do  so  by  the  natural 
desire  of  an  ardent  unreflecting  lover  to  rescue  her  from  the 
condition  of  constraint  in  which  she  was  placed,  and  to 
make  her  his  wife  from  aflfection  to  her  person,  and  did  not 
seize  her  person  as  the  means  of  getting  at  her  property, 
I  submit,  in  point  of  law,  the  charge  of  felony  cannot  be 
sustained.  The  policy  of  the  law  was  to  prevent  the  prac- 
tices of  cold  and  heartless  speculators,  who,  without  having 
the  slightest  feeling  of  afi*ection  for  a  female  entitled  to  some 
present  or  future  interest  in  real  or  personal  property,  and, 
perhaps,  having  no  previous  intimacy  with  the  person  marked 
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out  as  the  victim  of  their  cupidity,  deliberately  planned  the         1340. 
getting  possession  of  the  object  of  their  schemes,  either  by      '^""'' 

IVEOINA 

force  or  fraud,  in  order  to  obtain  the  property,  on  which  v. 

alone  they  had  fixed  their  afiections.  In  the  present  case  it 
is  evident  that  the  attachment  was  mutual,  and  that  the 
prisoner  was  passionately  fond  of  the  young  lady;  to  insure 
an  honourable  union  with  whom  he  had  encountered  all 
these  perils.  Look  at  the  letters,  and  consider  whether 
such  language  from  a  beloved  object,  supposed  to  be  in  a 
state  of,  at  least,  moral  coercion  and  captivity,  was  not 
suflScient  to  prompt  and  impel  the  prisoner  to  take  the 
violent  step  which  he  did  to  rescue  a  devoted  girl,  and 
place  her  beyond  the  reach  of  those  whose  interference  had 
made  her  miserable  and  him  desperate,  without  his  being 
in  the  slightest  degree  influenced  by  the  sordid  and  base 
motive  of  lucre,  which  the  indictment  alleges.  In  the 
case  of  Rex  v.  Wakefield,  (which  occasioned  the  present 
enactments  on  this  subject,  as  an  amendment  of  the  old 
law),  the  circumstances  were  very  different.  In  that  case 
the  parties  had  no  previous  intimacy;  and  therefore  all 
inducement  to  the  act  arising  from  real  passion  and  affec- 
tion was  out  of  the  question;  and  the  abduction  in  that  in- 
stance, as  well  as  almost  every  other  which  has  been  the 
subject  of  penal  inquiry,  could  be  accounted  for  on  no 
other  grounds  than  those  of  cold  and  sordid  calculation, 
to  get  possession  of  a  lady^s  property  by  first  obtaining 
possession  of  her  person. 

Parke,  B.,  (in  summing  up). — I  agree  with  the  learned 
counsel  for  the  prisoner,  that  there  is  a  great  distinction 
between  this  case  and  the  case  oiRex  v.  Wakefield,  as  there 
was  not  in  that  case  any  previous  intimacy  between  the 
parties.  I  also  agree  with  him  as  to  his  argument,  that  if 
all  the  other  requisites  of  the  statute  constituting  the 
offence  are  satisfied,  and  the  evidence  of  the  motive  being 
the  base  and  sordid  one  of  lucre  is  unsatisfactory  or  in- 
sufficient, it  will  be  your  duty  to  acquit  the  prisoner  of 
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1840.        ^^®  charge  of  felony.     It  is  clearly  made  out  that  Miss 
^"■^^^ — ^      Ellis  is  entitled  to  personal  property,  and  that  the  prisoner 
V.  took  her  away  with  the  intention  of  marrying  her ;  and  I 

think  that  the  other  intent  may  be  entirely  laid  out  of 
your  consideration,  as  there  is  no  evidence  of  it  whatever. 
You  will  therefore  say  whether,  the  prosecutrix  being  a 
lady  entitled  to  property,  the  prisoner  either  took  her 
away  or  detained  her  against  her  will,  with  the  intent  of 
marrying  her,  but  for  the  base  purpose  of  getting  posses- 
sion of  her  property ;  and  if  you  come  to  the  conclusion 
that  that  was  so,  it  will  be  your  duty  to  find  him  guilty  of 
the  felony.     With  respect  to  the  motives  of  the  prisoner, 
evidence  has  been  given  of  expressions  used  by  the  pri- 
soner respecting  the  property  of  Miss  Ellis,  such  as  his 
having  told  one  of  the  witnesses  that  he  had  seen  Mr. 
Whitwell^s  will,  and  that  she  would  be  entitled  to  £200 
a-year.     These  expressions  are  important  for  you  to  con- 
sider, in  order  to  your  forming  a  judgment  whether  the 
prisoner  was  actuated  by  motives  of  lucre  or  not.     Unless 
you  are  satisfied  that  such  a  motive  prompted  him  to  take 
away  the  prosecutrix  against  her  will,  he  is  entitled  to  be 
acquitted  of  the  felony ;  and  you  wiU  then  consider  whe- 
ther he  used  any  force  to  her  person  in  taking  her  away, 
and  took  her  away  against  her  consent ;  for  if  he  did,  and 
he  is  not  guilty  of  the  felony,  you  may,  under  the  present 
indictment,  convict  him  of  the  assault  (a). 

Verdict — Guilty  of  the  assault. 

jB.  Andrews  and  Byles,  for  the  prosecution. 

J.  Sydney  Taylor  and  Gunninff,  for  the  prisoner. 

[Attomics— Ga^e«  and  Barratt  ^  Hunnybun."] 


{a)  Under  the  stat.  1  Vict.  c.  85,  s.  11,  referred  to  antey  Vol.  8,  p. 
243,  n.  (h). 
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WESTERN  SPRING  CIRCUIT,  1840. 

BEFORE    MB.  JUSTICE    COLTMAN    AND    MR.  BARON    ROLFE. 


TAUNTON  ASSIZES. 


BEFORE    MR.  JUSTICE    COLTMAN. 


Regina  r,  Perkins. 


M 


URDER. — ^The  prisoner  was  indicted  for  the  murder  a  boy  between 

of  Charles  Lock,  by  shooting  him  with  a  gun.  ofagewasmo" 

It  appeared,  that  on  the  28th  of  March,  1840,  the  de-  ^"y,7Sf;^' 

ceased  received  a  severe  wound  from  a  gun  loaded  with  ^^^^  day.    On 

shot,  of  which  wound  he   died  at  five  o'clock  the  next  the  day  on 

morning.    The  deceased,  who  was  ten  years  old  at  the  wounded,™ 

preceding  Michaelmas,  made  certain  statements,  after  he  ^**  '°*^  ^J  \ 

^  ^  '         ^  '  ^  surgeon  that  he 

had  been  wounded,   and  it  was  proposed  to  give  these  could  not  re- 

cover.   The  bov 

statements  in  evidence  as  declarations  in  articulo  mortis,      made  no  reply, 

To  shew  the  state  of  the  ehUd  at  the  time  when  the  2ect^ed!^ifap- 

statements  were  made,  which  was  in  the  evening  of  the  peared  from  his 

"  answers  to 

28th  of  March,  two  surgeons  were  examined,  Mr.  Charles  questions  put  to 

Moore  C/oUins,  and  his  father,  Mr.  Charles  Palk  Collins.       aware  that^he** 

Mr.  Charles  Moore  Collins  said,  "I  was  of  opinion  the  ''.''?}^\^  P": 

'  *  nisbed  hereaf- 

boy  could  not  survive  many  days.     I  said  to  him,  '  My  ter  if  he  said 

good  boy,  you  must  know  you  are  now  labounng  imder  a  true  .—Held, 

very  severe  injury,  which  in  all  probability  you  will  not  atk)n*made*by 

recover  from,  and  the  effects  of  it  will  most  likely  kill  him  at  this  time 

was  receivable 

you.'  My  father  asked  him  if  he  was  perfectly  conscious  in  evidence  on 
where  he  should  go  if  he  told  a  lie,  and  where  he  should  persoTfor  kiU- 
expect  to  go  if  he  told  the  truth  on  the  subject.     In  an-  J,"fn*^*^dMia. 

awer  to  the  first  he  said  he  should  expect  to  go  to  hell,  and  ""ation  in  arti- 
culo mortis. 


Perkins. 
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1840.         *^  ^^^  latter,  he  should  go  to  heaven.     My  father  said 
' — ^'^"^      nearly  similar  words  to  what  I  said  myself.     When  he  was 
V.  told  that  he  was  not  Ukely  to  recover,  I  could  see  a  change 

in  the  expression  of  his  countenance.  The  appearance  of 
tears  came  into  his  eyes^  and  an  appearance  such  as  it  is 
difficult  to  describe — an  appearance  of  distress;  but  he 
said  nothing,  that  I  can  remember,  expressing  either  assent 
or  dissent.  My  father  did  say  to  the  deceased,  '  you  may 
recover,  though  in  all  probability  you  will  not.' " 

Mr.  Charles  Palk  Collins : — '^  I  was  present  on  the 
evening  of  the  28th.  I  said  to  the  deceased,  after  feeling 
his  pulse,  and  examining  the  wound,  ^  My  Uttle  man,  you 
appear  to  me  to  be  much  more  sensible  than  from  the  na- 
ture of  the  accident  you  have  received  I  should  have  ex- 
pected. It  is  impossible  for  me  to  say  whether  you  may 
survive  the  injury  or  not.  I  think  it  more  than  probable 
you  may  be  dead  before  morning.'  I  then  asked  him  if 
he  was  aware  of  the  nature  of  an  oath.  He  made  no  re- 
ply. I  then  said,  '  K  you  don't  tell  the  truth,  and  how 
this  accident  occurred,  where  do  you  expect  to  go?'  He 
then  said,  '  to  hell.'  If  you  do  speak  the  truth,  I  suppose 
you  expect  to  go  to  heaven  ?  He  made  no  reply.  I  then 
told  him,  '  I  put  these  questions  to  you,  that  in  case  of  your 
death,  the  truth  of  the  accident  may  be  ascertained,'  or 
words  to  that  eflFect.  I  don't  think  he  made  any  reply. 
He  expressed  no  opinion  as  to  his  state.  After  that  he 
made  a  statement,  which  I  took  down  in  writing." 

On  cross-examination  this  witness  said,  "  I  said  '  you 
may  recover ;  it  is  impossible  for  me  to  say ;  but  I  don't 
think  it  likely  you  wiU  be  alive  by  the  morning.' "  This 
witness  also  said  further,  that  the  child  appeared  at  the 
time  in  a  very  debiUtated  state  from  the  injury,  but  that  he 
appeared  to  be  a  very  quick,  intcUigent  child.  The  wit- 
ness also  stated  that  he  had  known  the  child  before  the 
accident. 

Bere,  for  the   prisoner,   objected  that   the   statements 


k 


[Attornies — Broum,  and  Leigh  4*  Warden.'] 
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made  by  the  deceased  were  not  receivable  in  evidence —         1340. 
Ist,  because  it  did  not  suflSciently  appear  that   the  de-      ^^'*"^'     ' 
ceased  was   without  any  hope  of  recovery;   and,  2ndly,  ». 

that  as  the  deceased  was  under  fourteen  years  of  age,  they 
were  not  receivable  unless  the  deceased  was  aware  of  the 
obligation  of  an  oath. 

CoLTMAN,  J.,  received  the  statements  in  evidence,  re- 
serving the  question  as  to  their  admissibility. 

Verdict — Gidlty  of  manslaughter. 

Carroll  for  the  prosecution. 

Bere  for  the  prisoner. 


BEFORE   LORD  DENMAN,   C.  J. ;     TINBAL,  C.  J.;    LORD    ABIN-        May  2nd. 
GER,  C.  B.  ;    LITTLEDALE,  J.  ;    PARKE,  B.  ;    BOSANQUET,  J.  ; 
ALDERSON,  B.  ;    PATTESON,  J.  ;    WILLIAMS,  J.;  COLERIDGE, 
J.;    COLTMAN,  J.  j    ERSKINE,  J.;    AND  ROLFE,  B. 

Bere,  for  the  prisoner. — The  question  is,  whether  the 
statements  of  the  deceased  were  receivable  in  evidence  as 
declarations  in  articulo  mortis.  It  was  proved  that  one  of 
the  surgeons  told  the  deceased  that  he  might  recover, 
though  he  (the  surgeon)  thought  he  would  not,  and  that 
the  deceased  himself  did  not  say  anything.  To  render  a 
statement  receivable,  the  learned  judge  must  be  satisfied 
either  from  the  expressions  used  by  the  deceased,  or  from 
the  surrounding  circumstances,  that  the  deceased  at  the 
time  of  making  the  declaration,  was  without  any,  even  the 

VOL.  IX.  D  D  N.  p. 
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1840.        slightest^  hope  of  recovery.    This  spears  from  the 

of  Rex  V.  SpiUbury  (a).  Rex  v.  Van  Butchell  (i).  Rex  t, 
Wellboum  (c).  Rex  v.  Christie  [d),  Rex  v.  Masley  {e),  Rex  t. 
Crocket  (/),  Rex  v.  Hayward  {g).  Rex  v.  Bonner  (h),  and 
Rex  V.  Fagent{i), 

Alderson,  B. — Simpson's  case  (k)  is  contrary  to  the 
decision  of  my  Brother  Gaselee  in  Rex  v.  Fageni,  as  in 
that  case  the  deceased  got  better,  and  Mr.  Justice  Bayley 
received  the  evidence. 

Lord  Denman,  C.  J. — It  might  be  that  the  latter  part  of 
the  evidence  in  Rex  v.  Fagent  threw  a  light  upon,  and  ex- 
plained the  other  part. 

Bere, — There  was  also  a  case  at  Exeter  before  Mr.  Jus- 
tice Coleridge,  of  a  music-master,  who  was  tried  for  the 
murder  of  his  wife,  by  cutting  her  throat.  It  appeared 
that  the  medical  man  had  no  time  after  the  woman  was 
wounded  to  tell  her  of  her  danger,  and  that  she  said 
something,  and  died  within  a  quarter  of  an  hour;  and  the 
learned  Judge  would  not  receive  evidence  of  the  statement 
she  had  made,  because  neither  the  medical  man  had  told 
her  of  her  danger,  nor  had  she  expressed  anything  on  the 
subject.  There  is  also  another  objection,  which  is,  that 
the  declaration  is  not  admissible,  even  if  it  were  in  arti- 
culo  mortis,  because  the  deceased  was  only  ten  years  and 
some  months  dd ;  and  I  submit,  that  unless  there  be  some 
evidence  that  the  deceased  was  acquainted  with  the  nature 


(a)  Ante,  Vol.  7,  p.  187.  (/)  Ante,  Vol.  4,  p.  544. 

(6)  Ante,  Vol.  a,  p.  629.  {g)  Ante,  VoL6,  p.  167. 

(t)  1  Ea.  P.  C.  358.  (A)  Id.  386. 

{d)  Carr.  Supp.  232, and 2  Ru«8.  (i)  Ante,  Vol.  7,  p.  238. 

C.  &  M.  685.  {k)  1  Lewin's  C.  C.  78.    See  also 

{e)  M.  C.  C.  97.  the  case  of  Reg.  v.  BaUye,  post. 
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of  an  oath  his  declaration  in  articulo  mortis  is  not  re-         1340. 
ceivable. 


Alderson^  B. — ^The  deceased  says  he  expects  to  be 
punished  hereafter,  if  he  does  not  tell  the  truth. 

Bere. — The  surgeons  differ  as  to  the  expressions  used. 
The  only  analogous  cases  I  can  find  are  those  relating  to 
the  time  at  which  children  can  commit  crime;  and  the 
rules  on  that  subject  may  afford  a  criterion  as  to  the  time 
at  which  the  law  presumes  a  child  to  know  right  from 
wrong.  A  child  under  seven  years  old  cannot  commit  a 
crime,  and  between  seven  and  fourteen  a  child  is  presumed 
to  be  incapable  till  the  contrary  appears.  Lord  Coke  says  {a), 
*^  In  criminal  cases,  as  felony,  &c.,  the  act  and  wrong  of  a 
madman  shall  not  be  imputed  to  him,  for  that  in  those 
causes  actus  non  facit  reum  nisi  mens  sit  rea,  and  he  is 
amens,  (id  est)  sine  mente,  without  his  mind  or  discretion, 
and  furiosus  solo  furore  punitur;  a  madman  is  only  pu- 
nished by  his  madness ;  and  so  it  is  of  an  infant  until  he 
be  of  the  age  of  fourteen,  which  in  law  is  accounted  the 
age  of  discretion.^' 

Aldekson,  B. — All  this  would  go  to  shew  that  a  child 
under  seven  could  not  be  examined  at  all. 

Parke,  B. — There  is  no  rule  as  to  the  age  of  children 
to  be  examined  as  witnesses.  A  child,  who  has  sufficient 
knowledge,  may  be  examined.  With  a  child  of  ten  years 
old  all  this  speculation  would  not  be  gone  into. 

Bere. — In  the  case  of  Bex  v.  Pike  (6),  a  declaration  made 
in  articulo  mortis  by  a  child  four  years  old  was  rejected,  on 
the  ground  that  a  child  of  that  age  could  not  have  had 

(a)  1  Inst.  247  b,  (6)  Ante,  Vol.  3,  p.  598. 

dd2 


Reoina 
Perkins. 
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1840.        ^^^^  ^^6 A  of  A  future  state  which  is  necessary  to  make  sucli' 
a  declaration  admissible. 


Reqina 

V. 

Perkins. 


Alderson^  B. — ^There  was  no  evidence  of  the  capacity 
of  the  child. 

Bere. — Nor  is  there  here. 

Alderson^  B. — I  think  there  is. 

Bere — In  the  case  of  Rex  v.  Travis  (a),  a  child  between 
six  and  seven  years  of  age  was  not  allowed  to  be  examined, 
and  the  case  proceeded  on  the  ground  that  children  of  so 
tender  years  cannot  be  presumed  to  know  right  from  wrong, 
so  as  to  be  admitted  as  witnesses;  and  in  the  case  of  Rex 
V.  Owen  (i),  Mr.  Justice  LUtledale  states,  that  the  age  of 
fourteen  is  the  age  at  which  the  presumption  of  law  arises 
that  a  person  is  capable  of  judging  of  what  is  wrong.  I 
therefore  submit,  that  to  render  a  declaration  of  this  kind 
admissible  the  Judge  must  be  satisfied  that  the  party 
making  it  had  not  even  the  slightest  hope  of  recovery; 
and  if  the  party  making  the  declaration  was  under  four- 
teen years  of  age  the  Judge  must  also  be  satisfied  that 
the  party  was  aware  of  the  obligation  of  an  oath. 

The  case  was  considered  by  the  Judges,  who  held  that 
the  declarations  of  the  deceased  were  properly  receivable 
in  evidence,  and  that  the  conviction  was  right. 

(a)  1  Str.  700.  (b)  Ante,  Vol.  4,  p.  236. 
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WELSH   SPRING  CIRCUIT,   1840. 


BEAUMARIS  ASSIZES. 

BEFORE    MB.    JUSTICE    WILLIAMS. 


Begina  V.  Jones. 


M: 


ISDEMEANOR.— The  first  count  of  the  indictment  The  quarter 
charged  that  Hugh  Wynn,  Esq.,  was  coroner  of  the  county  county  made 
of  Anglesey,  and  that  a  coroner's  inquest  taken  before  [^^the expends 
him  had  found  Hugh  Roberts  guilty  of  the  manslaughter  ^o  *>«  *"®;^*^  '^^ 

.  .  ....  cases  of  felony, 

of  his  wife,  (reciting  the  inquisition),  and  that  the  coroner  and  by  one  of 
bound  over  Anne  Owen  to  prosecute  at  the  next  assizes  that  the  taxed 
for  the  county  of  Anglesey;  that  she  did  appear  at  the  ^hou^d*bc^an- 
assize  held  before  Mr.  Justice  Vaughan  on  her  recognisance  nexed  to  the 

order  for  their 

to  prosecute,  and  did  prosecute  Hugh  Roberts  on  the  25tb  payment. 
of  July,  1838,  (reciting  the  indictment  which  was  prefer-  uons  were" con- 
red,  which  was  for  murder) ;  and  that,  upon  the  request  of  ^^"^^^  **y  * 
Anne  Owen,  the  Court,  at  the  assizes,  did  order  that  the  the  stat  7  Geo. 

4  c  64  8. 26. 

treasurer  of  the  county  of  Anglesey  should  forthwith  pay  in  a  case  of  fe- 
unto  the  said  Anne  Owen,  or  her  order,  a  certain  sum,  to  ^^P  V^®  ^^^jY 

'  '  'ox  assize  made 

wit,  the  sum  of  86/.  18«.  6rf.,  for  so  prosecuting  the  said  out  the  items  of 

the  costs  allow- 

Hugh  Roberts  for  murder  and  manslaughter;  and  that  ed,  and  on 

the  said  order  was  then  and  there  forthwith,  by  one  John  ^f^j^g  ^^^^^ 

Lloyd,  clerk  of  assize,  he  being  the  proper  oflScer  of  the  ^^^^^  "the  order 

Court  in  that  behalf,  made  out  upon  and  directed  to  the  for  payment  of 

i.1  111-iAi^  J    their  amount. 

treasurer  of  the  county,  and  delivered  to  Anne  Owen;  ana  The  attorney 

for  the  prosecu- 
tion tore  off  the  first  half  of  the  paper,  which  contained  the  items,  and  presented  the  other  half 
to  the  county  treasurer  for  payment.  The  treasurer  refused  to  pay: — Heldj  that,  on  account  of 
the  mutilation  of  the  order  the  treasurer  was  not  indictable  for  this  refusal. 

Where  a  Queen's  counsel  was  instructed  to  argue  a  criminal  case  for  a  defendant  on  a  point 

reserved  for  the  consideration  of  the  fifteen  Judges,  but  at  the  time  fixed  for  the  argument  had 

,not  obtained  a  license  from  her  Majesty  to  argue  against  the  Crown,  but  only  a  certificate  from 

the  Secretary  of  State's  office,  the  Court  directed  the  argument  to  sUnd  over  for  such  license 

to  be  obtained. 
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1840.  ^^^^  ^^^  defendant,  then  being  treasurer  of  the  county,  had 
sight  of  the  order,  and  was  then  and  there  served  with  a  copy 
of  the  same,  and  requested  to  pay  the  same;  and  it  was  ayer> 
red  that  the  place  where  the  offence  of  Hugh  Roberts  was 
supposed  to  have  been  committed  was  contributing  to  the 
county-rate,  and  that  the  defendant  unlawfully,  wilfully, 
and  obstinately  neglected  and  refused  to  pay  the  siun 
mentioned  in  the  said  order,  or  any  part,  contrary  to  the 
said  order  and  the  form  of  the  statute,  &c. 

The  second  count  was  nearly  similar  to  the  first,  but 
omitted  the  allegation  respecting  the  coroner's  inquest. 

The  third  count  was  similar,  but  stated  that  Anne  Owen 
appeared  on  subpoena,  instead  of  stating  that  she  was 
bound  by  recognisance. 

The  fourth  count  merelv  stated  the  substance  of  the 
order,  and  charged  that  the  defendant  disobeyed  it. 

This  indictment  was  preferred  against  the  defiendant  as 
treasurer  of  the  county  of  Anglesey,  the  alleged  offisnos 
being  the  refusal  of  the  defendant  to  pay  the  sum  of 
money  specified  in  the  following  order. 

"  At  the  Anglesey  Summer  Assizes,  1838 : — ^The  Court 
doth  order  the  treasurer  of  the  county  of  Anglesey, 
forthwith  to  pay  to  Anne  Owen,  or  her  order,  the  sum  of 
86/.  18*.  6rf.,  for  prosecuting  Hugh  Roberts  for  murder 
and  manslaughter.  For  doing  which,  this  shall  be  the 
said  treasurer's  warrant.     By  the  Court. 

"  J.  Lloyd,  Clerk  of  Assize/' 

It  appeared,  that  at  a  General  Quarter  Sessions  of  the 
peace,  held  at  Beaumaris,  for  the  county  of  Anglesey,  on 
the  3rd  of  April,  1838,  certain  regulations  were  established 
as  to  the  rate  of  costs  and  expenses  to  be  allowed  to  pro* 
secutors,  under  the  stat.  7  Geo.  4,  c.  64,  s.  26,  which  regu- 
lations having,  on  the  12th  of  April  following,  received 
the  approbation  and  signature  of  a  Judge,  according  to 
the  statute,  are  by  that  section  declared  to  be  ^'  binding 
upon  all  persons  whatsoever.^^ 
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Amongst  these  regulations  there  was  one  to  the  follow-         X840. 
ing  eflfect : — "  That,  in  all  cases,  the  taxed  bill  of  costs  and 
the  justice's  certificate  of  costs  before  trial  be  attached  to 
the  warrant  of  the  taxing  officer,  and  be  delivered  with  it 
to  the  county  treasurer/' 

It  appeared  in  evidence,  that  the  usual  course  and  prac- 
tice in  making  out  orders  or  warrants  upon  the  treasurer, 
was  in  conformity  with  the  last-mentioned  regulation;  and 
it  was  proved,  that  these  orders  are  usually  made  out  upon 
a  sheet  of  paper,  and  that  upoii  one  side  is  the  order  upon 
the  treasurer,  in  the  form  before  set  forth,  and  upon  the 
other  are  specified  the  several  items  composing  the  amount 
for  which  the  demand  is  made  upon  the  treasurer;  and 
that  in  this  case  such  form  had  been  observed.  It  further 
appeared  that  the  attorney  of  Anne  Owen,  having  received 
the  order  in  question,  in  the  state  above  described,  tore 
off  the  half  sheet  which  contained  the  particulars  of  the 
-fleveral  charges,  and  presented  that  half  ^^^  ^V  which 
contained  the  order  or  warrant  above  set  forth  to  the  de- 
fendant, vfho  Jhr  that  cause  refused  to  pay  the  same. 

Tawnsend  and  fV.  Yardley,  for  the  defendant,  submitted, 
first,  that  the  magistrates  at  the  quarter  sessions  had 
power  to  make  the  regulation  above  set  forth,  and  that  it 
having  received  the  sanction  of  the  Judge,  according  to 
the  statute,  it  was  *'  binding  upon  all  persons  whatsoever;'' 
and  secondly,  that  even  if  that  were  not  so,  the  defend- 
ant, as  treasurer,  was  not  bound  to  obey  a  mutilated  docu- 
ment. 

Jervis  and  Wehby,  for  the  Crown. — ^The  magistrates  have 
exceeded  their  authority  in  making  this  regulation.  Their 
power  only  extends  to  regulating  the  rate  of  costs  and 
expenses.  The  order,  as  it  is,  is  a  perfect  order  made  by 
the  officer  of  the  Court  on  the  treasurer,  whicih  the  trea- 
surer is  bound  to  obey ;  and  if  the  treasurer  be  thus  or- 
dered to  pay  a  certain  amount,  he  has  no  right  to  inquire 
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1840.        ^  ^o  ^^6  ^^7  i^  which  the  oflScer  of  the  Court  has  arrived 
at  that  amount. 


Reoina 

V. 
JOMES. 


Williams^  J.^  reserved  the  points  for  the  opinion  of 
the  fifteen  Judges. 


Verdict — Guilty,  subject  to  the  points 
reserved. 

Jervi8  and  Welsby,  for  the  prosecution. 

Tawnsend  and  fF.  Yardley,  for  the  defendant* 


[Attomies — Lloyd  Eoberttf  and  Jonet,1 


The  case  was  to  have  been  argued  before  the  Judges  in 
Easter  Term,  1840;  but  it  being  stated  by  C.  Creg^well, 
who  was  instructed  to  argue  for  the  defendant^  that  he 
had  not  obtained  a  license  from  her  Majesty  under  the 
royal  sign  manual,  to  argue  against  the  Crown^  and  that 
he  had  only  received  a  certificate  from  the  Secretary  of 
State's  oflSce,  the  Judges  directed  the  case  to  stand  over 
till  Trinity  Term,  that  her  Majesty's  license  might  be  ob- 
tained (a). 


(a)  The  Attorney  and  Solicitor- 
General,  a  Queen's  Serjeant,  or  a 
Queen's  Counsel,  cannot  appear  in 
a  case  against  the  Crown  (even  if 
the  Crown  be  a  nominal  party  only) 
without  a  license  under  her  Majes- 
ty's sign  manual.  To  obtain  this 
license,  a  petition  is  presented  to 
her  Majesty.  This  petition  is  left 
at  the  Secretary  of  State's  office, 
and  a  sum  of  1/.   lOs.  paid,  on 


which  a  certificate  is  given  ;  and 
the  license  is  then  prepared,  to 
which  her  Majesty's  sign  manual  is 
obtained.  The  form  of  the  petition 
is  given  in  Gude's  Cr.  Office  Prac- 
tice, Vol.  2,  p.  599,  and  the  form 
of  the  license,  Id.  390.  Serjeants 
and  Counsel,  who  have  patents  of 
precedency,  may  appear  in  cases 
against  the  Crown  without  any 
such  license. 
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1840. 


BEFORE   LORD  DENMAN^    C.  J.  j    TINDAL^  C.  J.  j    LITTLEDALE^ 


Reoina 
J.  ;    ALDERSON^  B. ;     PATTESON,   J.  ;    WILLIAMS^    J. ;     OUR-  ». 

NEY^   B. ;    COLTMAN^    J.  ;    ERSKINE,    J.  ;    MAULE,  J.  j    AND 

ROLFE^  B. 


.Jones. 


C.  Cresswell,  for  the  defendant. — ^This  is  not  such  an  June  eth. 
order  as  the  treasurer  was  bound  to  obey.  By  the  stat. 
12  Geo.  2,  c.  29,  s.  7,  the  treasurers  of  counties  are  to 
deliver  in  at  the  quarter  sessions,  exact  accounts  of  all 
monies  paid  by  them,  '^  and  to  lay  before  the  justices  at 
such  sessions,  the  proper  vouchers  for  the  same.^'  By  the 
stat.  7  Geo.  4,  c.  4,  s.  26,  the  justices  at  the  quarter  ses- 
sions are  empowered  to  make  regulations  as  to  the  rate  of 
expenses  in  cases  of  felony.  It  is  said  on  the  other  side 
that  this  merely  empowers  them  to  fix  a  scale  of  charges; 
but  1  submit  that  it  does  more,  and  that  they  have  power 
to  regulate  the  way  in  which  those  costs  shall  be  de- 
manded. It  is  said  that  the  treasurer  has  no  right  to  in- 
quire into  the  items.  But  if  the  taxing  officer  had  allowed 
more  than  the  justices  directed  to  be  allowed  by  the  regu- 
lations, would  the  treasurer  be  indictable  if  he  did  not 
pay  the  amount  ordered  by  the  taxing  officer? 

Alderson,  B. — How  can  the  treasurer  know  that  the 
regulations  are  complied  with,  imless  he  sees  the  items  ? 

TiNDAL,  C.  J. — There  seems  to  be  no  use  in  tearing  off 
half  the  paper. 

Gurnet,  B. — The  figures  on  the  first  half  of  the  paper 
may  be  most  important.  In  a  case  before  my  Brother 
Coleridge,  in  the  Bail  Court,  yesterday,  it  was  imputed 
that  a  person  had  in  a  case  of  this  kind  falsified  the  items 
to  a  large  amount,  and  got  payment  on  an  order  for  the 
total. 
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1840.  C,  Cresswell. — The  attorney  might  falsify  the  facts  and 

get  too  large  an  allowance,  and  then,  having  an  order  for 
the  gross  amount,  he  might  bum  the  statement  contain- 
ing the  false  items.     I  submit,  also,  that  as  the  whole  was 
written  by  the  taxing  officer  on  one  sheet  of  paper^  the 
whole  was  one  instrument,  of  which  the  bill  of   items 
formed  a  part ;  and  that  the  order  not  being  perfect  without 
the  bill  on  the  other  half  sheet,  the  attorney  for  the  prose- 
cution presented  only  a  part  of  the  order.    This  is  a  regu- 
lation made  with  a  view  that  the  county  should  not  pay 
more  than  is  allowed  by  the  scale  of  charges.     If  the 
treasurer  disobeyed  the  order  of  the  sessions  approved  by 
the  Judge,  he  might  be  indicted.      The  treasurer   had 
a  right  to  see  the  whole  of  the  document,  and  was  not 
bound  to  obey  a  part  of  it. 

Jerviif  for  the  Crown. — ^The  real  question  is,  whether 
the  quarter  sessions,  by  importing  into  their  regulations  a 
term  which  they  had  no  right  to  import  into  them,  can  be 
a  court  of  appeal  over  the  taxing  officer  of  the  assizes, 
who  for  this  purpose  is  the  Court.  It  is  said  on  the  other 
side  that  they  have  a  power  to  annex  conditions  to  the 
scale  of  expenses.  The  stat.  12  Geo.  2,  c.  29,  (the  county 
rate  act)  does  not  apply.  By  the  22nd  section  of  the  stat. 
7  Geo.  4,  c.  64,  costs  are  to  be  allowed  to  prosecutors  and 
witnesses  in  cases  of  felony ;  and  the  24th  section  directs 
that  the  order  shall  be  delivered  out,  and  by  that  section 
the  treasurer  is  "  required"  "  upon  sight  of  every  such 
order  forthwith  to  pay  the  person  named  therein,  or  to  any 
one  authorized  to  receive  the  same  on  his  or  her  behalf, 
the  amount  in  such  order  mentioned,  and  shall  be  allowed 
the  same  in  his  accounts."  The  clerk  of  assize  is  bound 
by  the  scale  of  charges  regulated  under  the  26th  section, 
but  the  treasurer  is  bound  on  sight  of  the  order  to  pay  the 
amount  specified  in  it;  and  it  is  to  be  presumed  that 
the  taxing  officer  has  taxed  according  to  the  scale.  The 
treasurer  refused  to  pay  here,  because  the  bill  of  items  was 
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taken  off;  he  might  in  another  case  refuse  because  the  1340, 
justice's  certificate  was  not  annexed^  and  yet  that  is  the 
only  voucher  the  attorney  has  for  the  expenses  before  the 
committing  magistrate.  In  practice  the  attorney  neyer 
makes  oat  a  bill  for  the  clerk  of  assize  to  tax;  and  the 
practice  is  for  the  clerk  of  assize  to  have  the  brief  handed 
to  him^  and  then  look  at  the  back  of  the  indictment  to  see 
who  the  witnesses  were,  and  on  doing  this  he  gives  his 
order  for  the  costs.  I  submit  that  the  quarter  sessions 
may  (subject  to  the  approbation  of  the  Judge)  regulate 
the  rate  of  costs,  but  not  the  manner  in  which  they  are  to 
be  paid.  Can  the  sessions  review  a  taxation  made  at  the 
assizes  ?  Can  they  say  you  have  allowed  a  farmer  who 
was  a  witness  3^.  6d.  a*day  instead  of  1^.  Gd.,  according  to 
our  scale  ?  If  the  simi  allowed  was  too  large,  the  treasurer 
might  have  asked  a  review  of  the  taxation,  or  might  have 
taken  out  a  summons  to  shew  cause  why  a  bill  should  not 
be  delivered.  The  annexing  of  the  magistrate's  certificate 
or  the  bill  of  items  could  be  of  no  use,  as  the  order  is  that 
which  the  treasurer  is  bound  to  obev. 

GuRNBY,  B. — ^The  oflScer  made  out  this  paper  in  the 
proper  form. 

C.  Cresswell,  in  reply. — How  can  a  party  tear  off  one 
half  of  the  document  and  present  the  other,  and  then 
indict  the  treasurer  for  disobedience?  The  whole  is  the 
order  made  out  by  the  clerk  of  assize.  The  attorney 
makes  out  no  bill. 

Jervis. — He  is  deprived  of  the  magistrate's  certificate. 

Erskine,  J. — ^Which  is  of  no  use  to  him  after  the  tax- 
ing officer  allows  it. 

C.  Cresswell. — Mr.  Jervis  says,  "  Suppose  that  the  items 
were  annexed,  and  the  taxing  officer  allowed  more  than 


408  CASES  ON  THE 

1840.  ^^  ought  according  to  the  scale^  that  could  not  make  any 
diflFerence."  But,  I  would  ask,  how  could  an  order,  bad 
on  the  face  of  it,  be  enforced  by  indictment  ?  The  trea- 
surer has  a  right  to  see  the  paper  in  the  same  state  in 
which  it  was  originally  issued  by  the  officer  of  the  Court ; 
and  if  this  conviction  is  supported,  it  will  defeat  a  regula- 
tion which  tends  to  prevent  abuses. 

The  case  was  considered  by  the  Judges,  who  held  the 
conviction  wrong,  their  Lordships  being  of  opinion  that 
the  defendant,  as  treasurer,  was  not  bound  to  obey  the 
order  in  the  state  in  which  it  was  presented  to  him,  by 
reason  of  its  mutilation ;  but  their  Lordships  did  not  de- 
termine the  point  as  to  the  power  of  the  sessions  to  make 
the  regulation  set  forth  ante,  p.  403. 
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YORK  ASSIZES. 


BEFORE    MR.   JUSTICE    ERSKINE. 


Regina  r.  Pringle. 

The  protUions  J*  ORGERY. — ^The  prisoner  was  indicted  under  the  38th 
QcoXcaI,     section  of  the  stat.  7  Geo.  4,  c.  16  (a).     The  first  count  of 

1.  38,  extend  to 
the  forging  and 

uttering  a  receipt,  or  other  document,  relating  to  a  Chelsea  pension,  supposed  to  he  payable;  and 
are  not  confined  to  cases  of  forging  and  uttering  receipts,  and  other  documents,  relating  to  pen- 
sions in  actual  existence. 

An  indictment  on  that  statute  charged  the  prisoner  with  having  forged  and  uttered  *•  a  cer- 
tain receipt,  relating  to  and  concerning  the  payment  of  a  certain  pension,  to  wit,  4/.  1 1*.  O^d., 
supposed  to  be  payable  to  one  N.  M.,  as  an  out-pensioner  of  the  Royal  Hospital  for  Soldiers  at 
Chelsea,  in  the  county  of  Middlesex." — Held  good. 

(a)  By  which  it  is  enacted,  "  that      knowingly  personate,  or  falsely  as- 
if  any  person  shall  willingly  and      suinc  the  name   or  character,  or 
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the  indictment  charged  that  the  prisoner  on  &;c.^  and  &c., 
"feloniously  did  forge  and  counterfeit,  and  cause   and 


procure  any  other  to  personate  or 
falsely  assume  the  name  or  char- 
acter of  any  officer,  non-commis- 
sioned officer,  soldier,  or  other  per- 
son, entitled  or  supposed  to  be 
entitled  to  any  pension,  wages,  pay, 
grant,  or  other  allowance  of  money, 
prize-money,  or  relief  due  or  pay- 
able, or  supposed  to  he  due  or  pay- 
able, for  or  on  account  of  any  ser- 
vice done,  or  supposed  to  be  done, 
by  any  such  officer,  non-commis- 
sioned officer,  soldier,  or  other  per- 
son as  aforesaid,  in  his  Majesty's 
army  or  other  military  service,  or 
shall  personate  or  falsely  assume 
the  name  or  character  of  the  exe- 
cutor or  administrator,  wife,  rela- 
tion, or  creditor  of  any  such  officer, 
non-commissioned  officer,  or  sol- 
dier, or  other  person  as  aforesaid, 
in  order  fraudulently  to  receive 
pension,  wages,  pay,  grant,  or  any 
other  allowance  of  money,  prize- 
money,  or  relief  due  or  payable,  or 
supposed  to  be  due  or  payable,  for 
or  on  account  of  any  services  done, 
or  supposed  to  be  done,  by  any  such 
officer,  non-commissioned  officer, 
soldier,  or  other  person  as  afore- 
said, or  if  any  person  shall  forge, 
or  counterfeit,  or  alter,  or  cause  or 
procure  to  be  forged,  or  counter- 
feited, or  altered,  or  knowingly  and 
willingly  act,  aid,  or  assist  in  forg- 
ing, counterfeiting,  or  altering  the 
name  or  handwriting  of  any  officer, 
non-commissioned  officer,  soldier, 
or  other  person  entitled,  or  sup- 
posed to  be  entitled,  to  any  pen- 
sion, wages,  pay,  grant,  allowance 
of  money,  prize-money,  or  relief 
due  or  payable,  or  supposed  to  be 


due  or  payable,  for  or  on  account 
of  any  such  service  or  supposed 
service  as  aforesaid,  or  the  name 
or  handwriting  of  any  officer,  un- 
der-officer,  clerk,  or  servant  of  the 
said  commissioners  of  the  said  hos- 
pital at  Chelsea,  or  of  any  officer  or 
person  in  any  way  concerned  in  the 
paying,  or  ordering,  directing,  or 
causing  the  payment  of  the  said 
pensions,  wages,  pay,  money,  al- 
lowance of  money,  prize-money,  or 
relief,  or  any  of  them,  or  t^sM  forge, 
counterfeit,  or  alter,  or  cause  or 
procure  to  be  forged,  counterfeited, 
or  altered,  or  knowingly  and  will- 
ingly act,  aid,  or  assist  in  forging, 
counterfeiting,  or  altering  any  let- 
ter of  attorney,  bill,  ticket,  order, 
certificate,  voucher,  receipt,  will,  or 
any  other  power,  instrument,  war- 
rant, document,  or  authority  what- 
soever relating  to  or  in  anywise 
concerning  the  payment  or  obtain- 
ing or  claiming  any  pension,  wages, 
pay,  grant,  allowance  of  money, 
prize-money,  or  relief,  for  and  in 
order  to  the  receiving,  obtaining,  or 
claiming  any  such  pension,  wages, 
pay,  grant,  allowance  of  money, 
prize-money,  or  relief,  or  shall 
utter  or  publish  as  true,  or  know- 
ingly and  willingly  act,  aid,  or  as- 
sist in  uttering  or  publishing  as 
true,  knowing  the  same  to  be 
forged,  counterfeited,  or  altered, 
any  such  letter  of  attorney,  bill, 
ticket,  order,  certificate,  voucher, 
receipt,  will,  or  any  other  power, 
instrument,  warrant,  document,  or 
authority  whatsoever,  uHth  intent 
to  obtain  the  payment  of  any  such 
pension,  wages,  pay,  money,  or  al- 
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procure  to  be  forged  and  counterfeited^  and  knowingly  and 
willingly  act^  aid^  and  assist  in  the  forging  and  counter- 
feiting a  certain  receipt  relating  to  and  concerning  tbe  pay- 
ment of  a  certain  pension^  to  wit^  41.  lis.  O^d.,  nqtposed  to 
be  payable  to  one  Nicholas  Morrill^  as  an  out-pensioner 
of  the  Royal  Hospital  for   Soldiers  at  Chelsea^  in  the 
county  of  Middlesex^  for  a  certain  time,  to  wit,  for  ninety- 
two  days,  firom  the  first  day  of  July,  1838,  to  the  30th  day 
of  September  following,  both  days   included,  which  said 
forged  and  counterfeited  receipt  is  as  follows  :  that  is  to 
say,  [here  the  forged  receipt  was  set  out,  and  also  the 
forged  certificate  attached  to  it,  which  stated  that  the  party 
named  in  it  was  alive,  and  entitled  to  the  pension]  ;  for  and 
in  order  to  the  recovery  of  the  said  pension,  with  intent 
thereby  then  and  there  to  obtain  payment  of  the  said  pen- 
sion firom  the  lords  and  other  commissioners  of  the  Royal 
Hospital  for  Soldiers  at  Chelsea,  in  the  county  of  Mid- 
dlesex, against  the  form  of  the  statute,^'  &c.     The  2nd 
count  was  exactly  similar,  except  that  it  stated  an  intent 
to  obtain  payment  from  '^  a  certain  person  then  and  there 
authorized  to  pay  the  same,  to  wit,  one  Thomas  Constan- 
tino Brooksbank,''  instead  of  an  intent  to  obtain  payment 
from  the  commissioners.     The  3rd  count  was  like  the 
second,  but  substituting  the  name  of  "  Joseph  Thompson'* 
for  that  of  Mr.  Brooksbank.     The  4th  and  5th  counts 
were  like  the  1st  and  3rd,  but  set  out  the  receipt  without 
the  certificate.    The  6th,  7th,  and  8th  counts  were  in  the 
same  form  as  the  1st,  2nd,  and  3rd,  except  they  were 
for  uttering,  instead  of  forginff.    The  9th  count  was  like 


lowanee  of  money,  prize- money,  or 
relief  from  the  said  commissioners  of 
the  said  hospital  at  Chelsea,  or  from 
any  officer,  under-officer,  clerk,  or 
servant  of  the  said  commissioners,  or 
firom  the  person  authorized  or  sup- 
posed to  be  authorized  to  pay  the 
same,  or  with  intent  to  defraud  any 
person  whatsoever,  or  any  corpo- 


ration whatsoever,  every  such  person 
so  offending,  being  thereof  lawfully 
convicted,  shall  be,  and  is  hereby 
declared  and  adjudged  to  be,  guilty 
of  felony,  and  shall  and  may  be 
transported  for  life,  or  for  such 
term  of  years  as  the  Court  shall 
adjudge." 
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the  6th^  except  that  it  set  out  the  receipt  wiliicmt  the  cer-  ig^^ 
tificate.  The  10th  count  was  for  forging  "  a  certam  certi- 
ficate, relating  to  and  concerning  a  certain  other  pension, 
to  wit^  4/.  11^.  O^d.,  9vpposed  to  be  payable  to  the  said 
Nicholas  Morrill  as  an  out-pensioner  of  the  said  hospital, 
for  a  certain  time,  to  wit,  for  ninety-two  days,  from  the 
1st  day  of  July  to  the  30th  of  September  following,  which 
said  forged  and  counterfeit  certificate  ii  as  follows,  [the 
certificate  was  set  out  without  the  receipt],  for  and  in 
order  to  the  recovery  of  the  said  last-mentioned  pension,^' 
with  intent  to  defraud  the  commissioners.  The  11th  count 
was  exactly  similar  to  the  10th,  except  that  it  was  for  ut- 
tering instead  oi  forging.  The  12th  count  was  for  uttering 
the  certificate,  [setting  it  out],  with  intent  to  obtain  pay- 
ment from  a  certain  person  then  and  there  authorized  to 
pay  the  same,  to  wit,  one  Joseph  Thompson,  with  intent 
to  defraud  the  commissioners.  The  13th  count  was  for 
uttering  a  forged  '^  document,  relating  to  and  concerning 
the  payment  of  a  certain  other  pension,  to  wit,  4/.  Ws.  Q^d., 
supposed  to  be  payable  to  the  said  Nicholas  Morrill,  as  an 
out-pensioner,^^  [describing  it  as  iu  the  1st  count,  and 
setting  out  the  receipt  and  certificate],  with  intent  to  de- 
fraud the  commissioners. 

It  appeared  that  the  pri3oner,  for  the  purpose  of  obtain- 
ing payment  of  a  pension  which  had  ceased  to  exist  on  the 
death  of  a  pensioner  named  Morrill,  had  foi^d  and  ut- 
tered a  receipt  and  certificate,  which  were  in  the  following 
form : — 

*' Assignment  Receipt, 

«  84  ft.  Nicholas  Morrill. 

"  1*.  0\d  per  diem,  Sheffield,  426. 

"  We,  the  undersigned  churchwarden  and  overseer  of 
the  parish  of  Brightside  Brierlow,  in  the  county  of  York, 
do  hereby  acknowledge  to  have  received  of  Thomas  Con- 
stantine  Brooksbank,  Esq.,  agent  for  the  out-pensioners  of 
Chelsea  Hospital,  (by  the  hands  of  Mr.  Joseph  Thomp- 
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1840.        ^on),  the  sum  of  4/.  11«.  O^d.,  being  the  amount  dae  to 

^^7"^'     ^      the  above-named   out-pensioner  of  the  said  hospital  for 

V.  ninety-two  days,  jfrom  the  1st  of  July,  1838,   to  the  30th 

Pa  IN  OLE 

of  September  following,  both  days  included,  by  virtue  of 
an  assignment  made  by  the  aforesaid  pensioner,  conform- 
ably to  an  act  of  Parliament  passed  in  the  fifty-ninth  year 
of  the  reign  of  his  Majesty  King  George  the  Third,  inti- 
tuled, '  An  Act  to  Amend  the  Laws  for  the  Belief  of  the 
Poor/  Five  per  cent,  being  deducted  pursuant  to  the  act 
of  Parliament,  28  Geo.  2,  c.  1. 

'^  John  Wilson,  Churchwarden. 
"4/.11*.  0|d. 
"  Witness,  J.  Pringle. 

"  Thomas  Gray,  Overseer  of  the  Poor/' 

"We,  the  undersigned  churchwarden  and  overseer  of 
the  parish  aforesaid,  do  hereby  certify  that  the  above-named 
out-pensioner  is  alive  and  entitled  to  his  pension^  being  no 
otherwise  provided  for  by  government. 

"  Dated  this  19th  day  of  October,  1838. 

"  John  Wilson,  Chiurchwarden. 

"  Thomas  Gray,  Overseer  of  the  Poor.'' 

Verdict — Guilty. 

Baines  and  Wortley^  for  the  prisoner,  submitted,  in  arrest 
of  judgment,  that,  in  order  to  constitute  an  offence  under 
the  latter  branch  of  the  38th  sect,  of  the  stat.  7  Geo.  4, 
c.  16,  it  was  essential  that  there  should  be  an  actual  exist- 
ing pension  at  the  time  of  the  commission  of  the  offence  of 
forging  and  uttering,  and  that  the  indictment  should  have 
charged  the  actual  existence  of  such  pension,  and  that  it 
was  not  suflScient  under  that  branch  of  the  section  to 
allege  (as  in  the  present  indictment)  that  the  instrument 
forged  related  to  a  pension  supposed  to  be  payable. 

Erskine,  J. — The  objection,  if  well  founded,  is  one  that 


Pa|N€L£. 
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affects  not  only  the  form  of  the  indictment^  but  also  the        i84q, 

question  whether  the  prisoner  has  committed  a  felony  or  ^     ^    ^ 

not. — I  will  reserve  the  point  for  the  consideration  of  the  _    t». 
Judges. 

Atcherley^  Serjt.,  Armstrong  ^  Hoggins,  for  the  Crown. 

Baines  ^  Wortleyy  for  the  prisoner. 


[Attornies — Bicknelland  Palfreyman,'] 


BEFORE    LORD  DENMAN,    C.  J.;   TINDAL^  C.  J. ;     LORD  ABIN-    Jpril25th. 
GETLy  C.   B.;    LITLEDALE^  J.;    PARKE^  B.  ;     BOSANQUET,  J.; 
ALDERSON^  B. ;  PATTESON^  J.;  WILLIAMS^  J.;  COLERIDGE^ 
J.  ;    COLTMAN^  J.  ;    ERSKINE^  J.  ;    AND  BOLFE,  B. 

Wortley,  for  the  prisoner. — The  question  in  his  case 
arises  on  the  wording  of  the  latter  part  of  the  38th  section  of 
the  stat.  7  Geo.  A,  c.  16;  and  I  submit  that  no  offence  under 
that  statute  is  stated  on  the  indictment ;  and  that  its  pro- 
visions as  to  forging  and  uttering  receipts  and  documents 
do  not  apply  to  a  supposed  pension^  but  only  to  actually 
existing  pensions.  In  the  earher  part  of  the  section  as  to 
personating^  and  as  to  the  forging  of  the  name  or  hand- 
writing of  any  oflScer,  &c.,  the  words  '^  supposed  to  be  en- 
titled/' and  '^  supposed  to  be  due  and  payable"  occur, 
but  in  the  latter  part  of  the  section  they  are  omitted, 
and  the  forgery  and  uttering  appear  therefore  to  relate  to 
actually  existing  pensions,  wages,  pay,  &c.,  and  the  words 
"  such  pension"  in  that  portion  of  the  clause  which  relates 
to  the  uttering  of  forged  receipts  and  documents,  only 
refer  to  the  last  antecedent,  which  is  such  pension  as  is 
mentioned  with  respect  to  the  forging  of  the  receipts  and 
documents.  This  statute  is  merely  a  re-enactment  of 
former  provisions.    In  the  stat.  46  Geo.  3,  c.  69,  relat- 

VOL.  IX.  E  E  N.  p. 
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X94()^        ing  to  Chelsea  pensioners^  the  provisions  as  to  personating 
^" — ^^^^      and  forging  are  in  separate  sections.     The  8th  section, 

Reoina 

V.  which  relates  to  personating^  contains  the  words  "  supposed 

to  be  entitled/'  but  in  the  9th  section,  which  relates  to 
forgery,  they  are  omitted.  In  the  stat.  47  Geo.  3,  sess.  3, 
c.  25,  8.  7  &  8,  the  same  difference  occurs;  and  I  submit 
that  where  the  legislature  in  one  section  of  an  act  of  Par- 
liament use  particular  words,  and  in  another  section  omit 
them,  it  must  be  taken  that  the  omission  is  intentional. 
In  the  cases  as  to  settlement  by  renting  a  tenement, 
the  Courts  in  construing  the  stat.  6  Geo.  4,  c.  57,  which 
omitted  some  of  the  terms  contained  in  the  stat.  59  Geo.  3, 
c.  50,  held  that  the  construction  should  be  different,  and 
that  they  were  bound  by  the  words  of  the  different  enact- 
ments. In  Brotvns  Cdse  [a)  the  prisoner  was  convicted  on 
the  stat.  32  Geo.  2,  c.  10,  for  personating  William  Wheeler, 
'^  a  person  supposed  to  be  entitled  to  certain  prize-money 
for  service  done  on  board  the  ship  Terpsichore.''  There 
was  no  evidence  that  William  Wheeler  ever  served  on 
board  that  ship,  or  even  that  such  a  person  existed ;  and 
the  Judges  held  the  conviction  wrong,  as  there  was  no 
evidence  that  there  was  any  such  person  as  William 
Wheeler,  who  either  was  entitled,  or  at  least  prima  facie 
entitled,  to  prize-money,  as  a  seaman  on  board  the  Terpsi- 
chore (4),  and  in  M'Anelh/'s  case  {c)  it  was  also  held  that 
the  personation  of  a  non-existing  person  was  not  within 
that  statute.  The  case  of  Rex  v.  Tannett  {d)  also  decides 
that  the  personation  must  be  of  some  person  who  had 
belonged  to  the  ship,  and  that  the  indictment  must  charge 
the  personating  of  some  such  person ;  and  it  would  seem 


(a)  2  East,  P.  C.  1007.  seaman,  or  other  person,  entitled 

(b)  The  words  of  the  stat.  31  or  supposed  to  be  entitled  to  any 
Geo.  2,  c.  10,  8.  24,  are,  **  whoso-  wages,"  &c 

ever  willingly  and  knowingly  shall  (c)  2  East,  P.  C.  1009. 

personate,   or   falsely  assume  the  ((/)  R.  &  R.  C.  C,  351. 
name  or  character  of  any  officer. 
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that  the  object  of  the  enactments  was  to  protect  the  pen-         i840. 
sioners. 


Lord  Denman,  C.  J. — ^Would  the  pensioner  lose  his 
pension  if  the  commissioners  paid  some  one  else? 

Wortley. — In  the  case  of  Rex  v.  Martin  (a),  the  prisoner 
was  indicted  under  the  stat.  54  Geo.  3,  c.  93,  s.  89,  for 
personating  Joshua  Boatwright,  a  seaman  entitled  to  prize- 
money  for  service  on  board  a  vessel  called  the  Lord 
Keith.  Boatwright  had  been  entitled  to  the  prize-money, 
but  had  died  before  the  prisoner  had  personated  him. 
The  prisoner  was  convicted,  and  the  Judges  held  that 
the  conviction  was  right,  and  that  the  act  applied,  al- 
though the  seaman  personated  was  dead.  In  the  case 
of  Bex  v.  Cramp  (i),  who  was  indicted  on  the  same  sta- 
tute, the  prisoner  had  personated  a  seaman  named  CuJOT, 
who  was  dead,  and  whose  prize-money  had  been  paid  to 
his  mother  before  the  time  of  the  personation.  The  pri- 
soner was  convicted,  and  the  Judges  held  the  conviction 
right ;  and  that  the  fact  that  the  money  had  been  paid  to 
the  mother  made  no  difference;  these  two  latter  cases 
were  not  decided  on  the  statutes  relating  to  Chelsea  pen- 
sioners, but  on  the  stat.  54  Geo.  3,  c.  93,  s.  89,  which  relates 
to  Greenwich  pensioners,  and  in  which  the  words  are  "  shall 
forge^'  &c.  ''any  letter  of  attorney,  bill,  ticket,  certifi- 
cate,'' &c.,  "in  order  to  receive  any  such  wages,  pay,''  &c., 
''which  shall  be  due,  or  supposed  to  be  due^^  or  shall  utter 
any  forged  letter  of  attorney,  &c.,  in  order  to  receive  any 
w^es,  &c.,  "  due,  or  supposed  to  be  due,  to  any  officer  or 
seaman,"  &c.  The  words  "  supposed  to  be  due"  occurring 
in  all  the  enactments  respecting  forgeries  relating  to 
Greenwich  pensioners,  but  not  occurring  in  any  of  the 
provisions   relating   to   the   forgery  of  receipts  or  other 

(fl)  R.  &  R.  C.  C.  324.  (b)  R.  &  R.  C.  C.  327. 

E  E  2 
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1340^        documenta  relating  to  Chelsea  pensioners^  I  submit  there- 
fore that  the  indictment  is  bad. 


Reoima 

9. 

Primoue. 


Hoggins,  for  the  Crown. — I  submit  that  the  35th  section 
of  the  stat.  7  G^o.  4^  c.  16^  explains  the  38th  section^  and 
by  the  35th  section  it  is  enacted^  that  '^in  all  indictments^ 
informations^  prosecutions^  or  other  proceedings,  against 
any  person  or  persons/'  "  for  forging,  counterfeiting,  or 
altering,  or  causing  or  procuring  to  be  forged/  counter- 
feited,  or  altered,  or  aiding  or  assisting  in  foiling,  coun- 
terfeiting, or  altering,  or  uttering  or  publishing  as  true, 
or  causing  or  procuring  to  be  uttered  or  published  as  true, 
or  aiding  or  assisting  in  uttering  or  publishing  as  true, 
knowing  the  same  to  be  false  and  counterfeited,  any  letter 
of  attorney,  bill,  ticket,  order,  certificate,  assignment,  last 
will  or  power  of  attorney,  or  other  power  or  authority 
whatsoever,  in  order  to  receive,  obtain,  or  claim  wages, 
pay,  allowances  of  money,  pension-money,  or  prize-mon^ 
due,  or  supposed  to  be  due,  to  any  such  officer  or  soldier, 
or  other  person,  or  for  knowingly  or  willingly  taking  a 
false  oath,  or  causing  and  procuring  any  other  to  take  a 
false  oath  to  obtain  probate  of  any  will,  or  to  obtain  let- 
ters of  administration,  in  order  to  receive,  obtain,  or  claim 
wages,  pay,  prize-money,  or  pension-money,  due  or  sup- 
posed to  be  due  to  any  such  officer  or  soldier,  or  other 
person,  or  for  any  fraud,  misbehaviour,  or  other  offence  to 
which  such  form  is  applicable,  it  shall  be  sufficient  to 
charge  the  same  as  being  done  with  intent  to  defraud 
the  lords  and  others  commissioners  of  the  Royal  Hospital 
for  soldiers  at  Chelsea,  in  the  county  of  Middlesex.'' 
The  form  of  the  present  indictment  is  there  recognised, 
and  I  submit,  that,  taking  the  two  sections  together,  the 
words  "  any  such  pension,"  at  the  latter  part  of  the  38th 
section,  must  be  taken  to  mean  any  such  pension  as  is 
mentioned  in  the  first  part  of  the  clause.  If  the  present 
objection  is  well  founded,  no  indictment  can  be  framed  on 


^ 
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this  act  for  a  forgery  of  a  receipt  or  document  relating  to         i840. 
a  pension  supposed  to  be  due. 

Lord  Abinoer^  C.  B. — ^It  might  be  an  offence  at  com- 
mon law^  or  an  offence  against  some  other  statute. 

Erskine^  J. — If  the  indictment  had  stated  it  to  be  a 
pension  payable  to  Nicholas  Morrill,  it  would  have  failed, 
as  there  was  no  proof  of  an  existing  pension. 

Lord  Denman,  C.  J. — In  the  act  the  word  "of  is 
omitted. 

TiNDAL,  C.  J. — It  may  be  on  the  roll. 

Hoffffins. — ^I  put  my  case  in  this  way : — ^the  first  count  of 
the  indictment  is  sufficient,  as  it  follows  the  words  of  the 
35th  section,  and  I  pray  that  section  in  aid  of  the  38th 
section ;  and,  taking  the  two  sections  together,  I  submit 
that  the  indictment  is  good. 

Wortley,  in  reply. — The  35th  section  does  not  give  any 
form  of  indictment,  it  is  merely  intended  to  apply  to  the 
laying  of  the  intent  to  de&aud. 

Alderson,  B. — The  words  "  any  pension,**  in  the  latter 
part  of  the  38th  section,  are  very  large.  The  question  is, 
whether  they  may  not  include  any  pension  due  and  pay- 
able, any  pension  supposed  to  be  due  and  payable,  or  any 
pension  not  yet  granted. 

BosANQUET,  J. — ^The  receipt  itself  speaks  of  its  being 
due  and  payable  to  the  pensioner. 

Wortley. — ^The  indictment  might  have  been  for  forging 
a  receipt. 
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Alderson^  B. — In  Tannetfs  case,  the  supposed  person 
whom  the  prisoner  personated  was  not  entitled  to  the 
money,  nor  did  the  persons  who  were  to  pay  it  suppose 
that  he  was  so,  because  there  was  no  such  man ;  but  where 
a  person  had  a  pension,  and  was  dead,  the  persona  who 
had  to  pay  the  money  might  still  suppose  that  it  was  due 
from  them,  not  knowing  of  the  death. 


The  case  was  afterwards  considered  by  the 
Judges,  who  held  the  indictment  was 
good,  and  the  conviction  right. 


NORTHERN   SUMMER  CIRCUIT,    1840, 


YORK  ASSIZES. 


BEFORE    MR.  BARON  ROLFE. 


deceased,  the 
surgeon  told 
her  that  she 


Begin  A  v.  Megson,  Battye,  and  Ellis. 
In  a  case  of        iVlURDER. — The  prisoners  were  indicted  for  the  wilful 

murder  it  ap-  j         /•  a  oi.  i. 

peared  that  two  murdcr  of  Ann  Stewart. 

deafh^ofthV***       ^^  *^®  P^^*  ^^  ^^^  prosccution  it  was  proposed  to  give 

in  evidence  a  declaration  made  by  the  deceased  on  the 
29th  of  April,  as  a  declaration   in  articulo   mortis.     To 

precarious  state;  shcw  the  State  in  which  the  deceased  was,  a  surgeon  was 

and  that  on  the  called,  who  said— '^  On  the  evening  of  the  28th  of  April, 

day  before  her  ^  °  ^      ' 

death,  when  she 

had  become  much  worse,  she  said  to  the  surgeon,  that  she  found  herself  growing  worse,  and 
that  she  had  beenin  hopes  she  would  have  got  better,  but  as  she  was  getting  toorsef  she  thought  it 
her  duty  to  mention  what  had  taken  place.  Immediately  after  this  she  made  a  statement : — 
Heldf  that  this  statement  was  not  receivable  in  evidence  as  a  declaration  in  articulo  mortis,  as 
it  did  not  sufficiently  appear  that,  at  the  time  of  the  making  of  it,  the  deceased  was  without 
hope  of  recovery. 


Megson. 


NORTHlERN  CIRCUIT,  3  VICT.  419 

I  found  the  deceased  in  bed  with  all  the  usual  symptoms         X840. 
of  fever  brought  on  by  cold ;  on  the  29th  she  complained      ^     "^    ^ 
of  her  chesty  and  was  sufiPcring  from  inflammation  of  the  v. 

hings ;  she  was  extremely  ill^  and  I  then  told  her  she  was 
in  a  very  precarious  state ;  on  the  next  day  (the  30th)  she 
was  much  worse^  and^  in  my  judgment^  was  in  imminent 
danger ;  she  then  made  a  statement  to  me ;  upon  hearing 
that  statement  I  examined  her  person^  and  found  the 
left  labium  pudendi  much  swollen^  and  the  right  labium 
discoloured  and  the  skin  within  the  labia  on  both  sides 
abraded;  she  was  also  suffering  much  from  pain  over  the 
ribs^  which  increased  on  pressure  and  on  drawing  in  the 
breath ;  she  died  on  the  next  day.  Immediately  before  she 
made  the  statement  to  me  she  said  that  she  found  herself 
growing  worse^  and  that  she  had  been  in  hopes  she  would 
have  got  better,  but  as  she  was  getting  worse,  she  thought 
it  her  duty  to  mention  what  had  taken  place/^ 

RoLFE,  B. — I  think  that  it  does  not  sufficiently  appear 
that  the  deceased  was  without  hope  of  recovery.  I  think 
that  I  ought  not  to  receive  the  evidence. 

The  evidence  was  rejected  (a). 

The  jury  found  all  the  prisoners  not  guilty. 

Baines  and  Pashley,  for  the  prosecution. 

Wortley,  for  the  prisoner  Megson. 

WUkins,  for  the  prisoner  Battye. 


[Attomies — Battye  8f  Clay,  for  the  prosecution;  Floyd,  for  the  prisoner 
Megson;  England,  for  the  prisoner  Battye.] 


(a)  See  tlie  case  of  Reg.  v.  Perkins,  ante  p.  395,  and  the  authorities 
there  referred  to. 
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July  20th. 

On  the  trial  of 
an  indictment 
for  a  rape,  it 
appeared  that 
the  person  al- 
leged to  have 
been  ravished, 
(but  who  was 
since  dead), 
had  come  home 
evidently  suf- 
fering from  re- 
cent violence. 
It  was  proved, 
that  on  her  re- 
turn home  she 
made  a  state- 
ment as  to  the 
injury  she  had 
received,  and 
named  the  per- 
sons who  had 
committed  it: — 
Held,  that  the 
particulars  of 
this  statement 
could  not  be 
given  in  evi- 
dence as  inde- 
pendent evi- 
dence, to  shew 
who  were  the 
persons  who 
committed  the 
offence,  and 
that  statements 
of  this  kind 
were  only  ad- 
missible to  con- 
firm the  evi- 
dence of  the 
prosecutrix,  by 
shewing  that 
she  made  a  re- 
cent complaint 
of  the  injury 
she  had  re- 
ceived. 


Reoina  V,  Megson^  Battye^  and  Ellis. 

JVAPE. — The  three  prisoners  who  were  tried  in  the  last 
case  were  indicted  for  a  rape  committed  on  the  person  of 
Ann  Stewart^  (the  same  person  who  was  alleged  in  the  last 
case  to  have  been  murdered). 

Evidence  was  given  to  shew  that  the  outrage  in  question 
had  been  perpetrated  on  Ann  Stewart^  (who  had  since 
died),  early  on  the  morning  of  the  24th  of  April,  and  it 
was  proved  by  the  person  with  whom  she  lodged,  that  she 
returned  home  about  five  o^clock  on  the  morning  of  that 
day,  and  that  when  she  so  returned  her  dress  was  in  dis- 
order, and  that  she  had  only  one  boot,  and  that  her  ciqp 
was  torn,  and  that  her  clothes  were  much  stained  with  blood. 
It  was  also  proved,  that  on  the  examination  of  her  person 
by  a  surgeon  on  a  subsequent  day,  it  appeared  that  she 
had  a  bruise  on  the  knee,  another  bruise  within  the  right 
thigh,  a  lacerated  wound  in  the  vagina,  and  other  marks 
on  the  private  parts,  such  as,  in  the  opinion  of  the  medi- 
cal witnesses,  shewed  forcible  connexion  to  have  taken 
place.  The  deceased,  as  soon  as  she  returned  home  on 
the  morning  of  the  24th,  made  a  complaint  of  what  had 
happened  to  her  on  that  morning. 

Baines,  for  the  prosecution,  proposed  to  ask  the  terms 
in  which  Ann  Stewart  had  made  the  complaint. 

Wortleyy  for  the  prisoner  Megson. — I  submit  that  that 
evidence  is  not  admissible.  The  evidence  as  to  what  the 
deceased  said,  on  returning  to  her  lodgings  on  the  24th  of 
April,  must  be  confined  to  the  fact  that  she  made  a  com- 
plaint. The  particulars  of  the  complaint  made  by  her  are 
clearly  not  admissible  as  evidence  of  the  truth  of  her 
statement.  The  words  of  Phillips  on  Evidence  are,  "  It  is 
now  the  general  practice  to  exclude  any  mention  of  the 
details  of  the  complaint.     In  case  of  the  death  of  the 


^ 
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party  injured^  or  in  case  of  her  absence  for  any  cause^        ^g^Q^ 

he  particulars  of  her  complaint  stated  in  the  absence  ^ — ^ — ' 
of  the  prisoners  could  under  no  circumstances  be  re-  «. 

ceived(a)/' 

Baines  and  Pashleyj  for  the  prosecution. — The  woman^s 
complaint  of  her  bodily  sufferings  is  undoubtedly  receiv- 
able in  evidence;  that  was  so  held  in  the  case  oiAveson  v. 
Lard  Kinnaird(b).    The  only  question  is,   whether  her 
account  of  the  particular  cause  of  those  sufferings  may  be 
admitted.    According  to  the  case  of  Thompson  and  Another 
V.  TrevanUm  {c),  the  woman's  statement  of  the  cause  of  her 
sufferings  would  seem  to  be  admissible.    So  in  Rea:  v.  Fos- 
ter  (d)  it  was  held  by  Baron  Gumey,  Mr.  Justice  Patteson, 
and  Mr.  Justice  Parky  that  what  a  deceased  person  had 
said,  immediately  on  being  knocked  down  by  a  cab,  as  to 
the  cause  of  the  injury  which  he  had  received,  was  evi- 
dence against  the  cab-driver  on  his  trial  for  manslaughter. 
As  to  the  exclusion  of  the  particulars  of  the  complaint  in 
cases  of  rape,  the  statement  cited  from  PhiUips  on  Evi- 
dence rests  on  Rex  v.  Clarke  (e).    But,  in  the  recent  case 
of  Reff.  V.  Walker  (/),  Baron  Parke  said,  '^  The  sense  of  the 
thing  certainly  is,  that  the  jury  should  in  the  first  instance 
know  the  nature  of  the  complaint  made  by  the  prosecu- 
trix, and  all  that  she  then  said ;  but  for  reasons  which  I 
never  could  understand,  the  usage  has  obtained  that  the 
prosecutrix's  counsel  should  only  inquire  generally,  whe- 
ther a  complaint  was  made  by  the  prosecutrix  of  the  pri- 
soner's conduct  towards  her,  leaving  the  counsel  of  the 
latter  to  bring  before  the  jury  the  particulars  of  that  com- 
plaint by  cross-exaipination.'*    The  propriety  of  the  ruling 
in  Rex  v.  Clarke  is  also  doubted  by  Mr.  Starkie  in  his 
work  on  Evidence  (^). 

(fl)  Vol.  1,  p.  204,  8th  ed.  (rf)  Ante,  Vol.  6,  p.  325. 

(6)  6  East,  188.  (e)  2  Stark.  N.  P.  C.  242. 

(c)  Skinn.  402,  cited  1  Phill.  on  (/)  2  M.  &  Rob.  212. 

Ev.  203.  (^)  2  Stark.  Ev.  700,  n.  (a). 
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1840.  RoLPE,  B. — ^There  is  a  wide  diflFercnce  between  receiviiig 

^rr"^^^^      such  statements  as  confirmatory  of  a  prosecutrix's  credi- 
Regina  ,  ^  . 

V.  bility  in  a  charge  of  rape^  on  which  she  is  examined  as 

a  witness^  and  in  a  case  like  the  present^  where  the  com- 
plaint made  is  to  be  received  as  independent  evidence.  I 
entertain  very  great  doubts  indeed^  about  the  admissibility 
of  such  evidence. 

The  evidence  was  not  given. 

BoLFE^  B.,  (in  summing  up). — I  had  a  strong  feeling, 
that  it  was  not  competent  to  the  prosecutor  to  extract 
in  detail  the  complaint  made  by  the  deceased  on  her  return 
home.  In  ordinary  cases  of  rape^  where  a  witness  de- 
scribes the  outrage  in  the  witness-box,  evidence  of  her 
complaint  soon  after  the  occurrence  of  the  outrage  is  pro- 
perly admissible  to  shew  her  credit  and  the  accuracy  of  her 
recollection.  Here,  however,  the  object  was  to  give  in 
eyidence  the  particulars  of  the  complaint  as  independent 
evidence,  with  a  view  of  shewing  who  were  the  persons 
who  committed  the  offence  (a).  All  that  could  safely  be 
received  was,  I  think,  her  complaint  that  a  dreadful  out- 
rage had  been  perpetrated  upon  her. 

The  prisoners  were  acquitted. 

Barnes  and  Pashley,  for  the  prosecution. 
Wortley,  for  the  prisoner  Megson. 
mikiris,  for  the  prisoner  Battyc. 

§ 

[Attornies — Battye  8f  Clay  for  the  prosccutiou ;  Floyd  for  the  prisoner 
Megson;  England  for  the  prisoner  Battye.] 

(a)  Sec  the  case  of  Rex  v.  Gutteridge,  post 


^ 
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NEWCASTLE  ASSIZES. 

BEFOBB  B.  B.  ARMSTRONG^  ESQ. 

{JVho  sat  for  Mr.  Justice  Coltman), 


Beoina  v.  Robson. 

J;  ORGERY. — The  first  count  of  the  indictment  charged,  A  count  in  an 
that  the  prisoner,  on  and  at  &c.,  ^'  feloniously  did  forge  a  for^^n"a're-°' 
certain  request  for  the  delivery  of  goods/*  which  said  forged  ^"r*^  ^°'  ^r  ^ 
request  for  the  delivery  of  goods  is  as  follows,  that  is  to  goods,  which 

describes  the 
say  :  —  forged  instru- 

"May  17,  1840.  eTrUin"for^d 

"  Mr.  French,  Newcastle-on-Tyne.       'T^*^  ^^^  ^»»« 

•^  dehvery  of 

"  Sir — ^Please  to  forward  as  address  below,  soon  as  pos-  goods  to  one 
sible,  three  mourning  rings,  sizes  O.  P.  Q.,  good  weight  under  the  staL 
and  well  finished;  three  or  four  gold  guard  curbs;  the  last  ^  122  s.  2  and 
you  sent  me  were  not  as  I  like  them ;  you  may  send  one  "  "^^  ^^^  «^ 
or  two  ladies'  gold  watches,  fashionable  patterns ;  I  want 
them  immediately.     As  I  may  be  from  town  for  a  short 
time,  you  had  better  direct  your  parcel  to  Mr.  J.  Robinson, 
88,  Percy-street,  Newcastle,  as  Mr.  R.  is  the  person  I 
wish  to  recommend  to  you;  he  is  a  safe  hand,  having 
plenty  of  cash ;  he  is  the  writer  of  this :  and  as  my  clerk 
deceived  me  to  a  considerable  amount,  be  particular  not 
to  address  it  Robson.     I  hope  you  will  be  kind  enough  to 
let  Mr.  Robinson  have  them  directly.    I  remain  yours,  &c. 

"  G.  B.  Bebgna. 

"P.  S.  I  have  thought  it  best  to  sign  my  own  name,  as 
a  precaution  against  future  trouble. 

"For  Mr.  B.  Bergna, 

*'  Mr.  J.  French,  Jeweller,  Jacob  Robinson. 

^  5,  Newcastle-place,  London*' 

— ^with  intent  to  de&aud  one  Jacob  French,  against  the  form 
of  the  statute''  &;c.   The  second  count  was  for  uttering  the 
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1840.  forged  request  for  the  delivery  of  goods,  setting  it  out 
exactly  as  it  was  set  out  in  the  first  count.  The  third  and 
fourth  counts  were  similar  to  the  first  and  second  counts, 
except  that,  in  setting  out  the  forged  instrument,  the  ad- 
dress *^Mr.  J.  French,  jeweller,  5,  Newcastle-place,  Lon- 
don," was  omitted.  The  fifth  count  charged  that  the  pri- 
soner on  &c.,  at  &c.,  "  feloniously  did  forge  a  certain  other 
request  for  the  delivery  of  goods,  with  intent  to  defraud  the 
said  Jacob  French ;  against  the  form  of  the  statute,''  &c 
The  sixth  count  charged  that  the  prisoner  on  &c.,  at  &c. 
'^  feloniously  did  oflcr,  utter,  dispose  of,  and  put  off  a  cer- 
tain other  request  for  the  delivery  of  goods,  with  intent  to 
defraud  the  said  Jacob  French,  he  the  said  Joseph  Philip 
Bobson,  at  the  time  he  so  uttered,  put  off,  and  published 
the  said  last-mentioned  forged  request  for  the  delivery  of 
goods  as  aforesaid,  then  and  there  well  knowing  the  same 
to  be  forged ;  against  the  form  of  the  statute,''  Sec.  The 
seventh  count  charged  that  the  prisoner  on  &c.,  at  &c., 
"  feloniously  did  offer,  utter,  dispose  of,  and  put  off  a  cer- 
tain other  forged  request  for  the  delivery  of  goods  to  one 
Jacob  Robinson,  with  intent  to  defraud  the  said  Jacob 
French,  he  the  said  Joseph  Philip  Robson,  at  the  time  he 
so  uttered,  put  off,  and  published  the  said  last-mentioned 
request  for  the  delivery  of  goods,  to  the  said  Jacob  Robin- 
son, then  and  there  well  knowing  the  same  to  be  forged; 
against  the  form  of  the  statute,  &c.  The  eighth  count  was 
exactly  similar  to  the  seventh,  except  that  it  stated  the 
instrument  to  be  a  forged  request  for  the  delivery  af 
goods  to  Giovanni  Battista  Bergna,  instead  of  describing 
it  as  a  forged  request  for  the  delivery  of  goods  to  Jacob 
B/obinson. 

It  appeared  that  the  prisoner  had  formerly  been  em- 
ployed by  Mr.  Bergna,  (who  was  but  little  acquainted  with 
the  EngUsh  language),  to  write  letters  for  him,  and  that 
the  forged  document  was  received  by  Mr.  French,  who 
resided  in  London,  and  had  before  sold  goods  to  Mr. 
Bergna. 


N 


same." 


Ingham  and  Granger,  for  the  prosecution,  submitted — 
first,  that  there  was  no  variance,  as  the  sense  of  the  words 
was  not  altered  by  the  introduction  of  the  letter  s,  and  that 
the  words  "three  or  four  gold  guard  curbs"  meant  exactly 
the  same  as  the  words  "  three  or  four  gold  guards  curbs." 

(a)  2  Salk.  660.     In  that  case,  word  ^'  not,"  was  a  fatal  variance, 

which  was  an  information  for  a  li-  although  the  sense  was  not  altered 

bel,  it  was  held  that  the  setting  out  thereby, 
of  the  word  "  nor  V  instead  of  the 
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Evidence  was  given  to  shew  that  the  forged  instrument        \sao, 
was  in  the  handwriting  of  the  prisoner,  and  also  that  the 
paper  on  which  it  was  written  had  been  torn  from  a  copy- 
book, which  was  found  in  the  room  in  which  the  prisoner 
was  apprehended. 

The  forged  instrument  was  put  in  and  read ;  and  it  ap- 
peared that  the  words  which  in  the  setting  of  it  out  in  the 
indictment  were  set  out  as  "  guard  curbs,"  in  the  instru- 
ment itself  were  "  guards  curbs."  It  was  proved  that  by 
the  term  guards  is  meant  chains  to  guard  a  watch  or 
eye-glass,  and  that  the  term  curb  means  a  description  of 
the  pattern. 

Wortley,  for  the  prisoner,  submitted — first,  that  with 
respect  to  those  counts  of  the  indictment  in  which  the 
instrument  was  set  out,  the  laying  of  the  words  to  be 
"guard  curbs"  instead  of  guards  curbs  was  a  fatal  vari- 
ance, and  he  cited  the  case  of  Rex  v.  Drake  [a) ;  and 
secondly,  that  the  other  counts  were  bad,  as  they  did 
not  describe  the  instrument  in  such  a  manner  as  would 
sustain  an  indictment  for  stealing  it,  so  as  to  satisfy 
the  provisions  of  the  stat.  2  &  3  Will.  4,  c.  123,  s.  2, 
which  provides,  that  in  indictments  for  forgery  it  should 
be  sufiicient  to  describe  the  forged  instrument  "  in  such 
a  manner  as  should  sustain  an  indictment  for  stealing  the 
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They  cited  the  cases  of  Bex  v.  Hart  (a),  Rex  v.  Beach  {b)^ 
and  Rex  y.  Oldfield  [c),  and  on  the  second  point  thej  sub- 
mitted that  the  description  of  the  forged  instrument  was 
quite  sufficient  to  satisfy  the  provisions  of  the  stat.  2  &  3 
Will.  4,  c.  123,  s.  2 ;  for  that,  in  indictments  for  larceny 
of  written  documents,  the  instrument  was  always  described 
in  terms  qidte  as  general  as  those  contained  in  the  present 
indictment. 


Mr.  Armstkong,   considering  it  doubtful  whether  the 

objections  could  be  sustained,  left  the  case  to  the  jury^ 

who  found  the  prisoner 

Guilty. 

Ingham  and  Granger,  for  the  prosecution. 

Wortley,  for  the  prisoner. 

[Attomies — Coxwell  and  Iloyle.^ 


In  the  ensuing  term  the  case  was  considered  by  the 
fifteen  Judges,  who  held  the  conviction  right,  and  that 
the  counts  which  did  not  set  out  the  instrument  were  good, 
under  the  stat.  2  Sc  3  Will.  4,  c.  123,  s.  2  (rf) ;  but  the  point 
as  to  the  variance  was  not  decided. 


{a)  1  Leach,  172.  In  that  case 
it  was  held,  that  the  word  "  receiv- 
ed y'  in  the  setting  out  of  a  forged 
instrument,  and  the  word  **  reicev- 
ed"  in  the  instrument  itself,  was 
no  variance. 

(6)  1  Cowp.  229.  In  that  case 
a  variance  of  *^  undertood''  instead 
of  "  undersfood"  was  held  not  to  be 
material;  and  in  that  case  Lord 
Mansfield,  C.  J.,  said—"  Tlie  true 
distinction  seems  to  have  been 
taken  in  the  case  of  Reg.  v.  Drakes 
which  is  this :  that  where  the  omis- 
sion or  addition  of  a  letter  does  not 


change  the  word  so  as  to  make  it 
another  word,  the  variance  is  not 
material." 

(c)  2  Riiss.  C.  M.  1482.  In  that 
case  a  forged  bill,  addressed  to 
Messrs.  Masterman,  was  set  out  as 
being  addressed  to  Messs,  Master- 
man,  and  this  was  held  to  be  no 
variance,  and  Sir  W.  Russell  adds, 
(ib.)  **  But  if  by  addition,  omission, 
or  alteration  the  word  is  so  changed 
as  to  become  another  word,  the  va- 
riance will  be  fatal." 

(</)  Sec  the  next  case  and  the 
note  to  that  case. 
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BEAUMARIS  ASSIZES. 


BEFORE  LORD  DENMAN^  C.  J. 


Reoina  V.  Davies. 


F 


ORGERY. — The  prisoner  was  indicted  for  forging  and  a  count  in  an 
uttering  a  deed.  The  first  count  of  the  indictment  charged  uuerin^^aVorg- 
the  prisoner  with  having  forged  the  deed;  and  the  second  ^^^^^.^^'  t, 
count,  which  was  for  the  uttering,  was  in  the  following  certain  deed, 
form : — "  And  the  jurors  aforesaid,  upon  their  oath  afore-  made  on  the  ist 
said,  do  further  present,  that  the  said  Philip  George  Da-  ?887°  bSi 
vies,  on  &c.  at  &c.,  feloniously  did  offer,  utter,  dispose  of,  R.w.oftheonc 

part,  and  D.  G. 

and  put  off,  a  certain  other  deed,  purporting  to  be  made  of  tiie  otiier 
on  the  first  day  of  March,  in  the  year  of  our  Lord  one  ?o  be  an  under? 
thousand  eight  hundred  and  thirty-seven,  between  one  ^^*"^7'5®**!^ 

®  J  '  R.W.totliesaid 

Robert  Williams  of  the  one  part  and  the  said  David  Grif-  i>-  G-  of  certain 

lands,  tene« 

fith  of  the  other  part,  and  purporting  to  be  an  underlease  ment8,and  pre- 
by  the  said  Robert  Williams  to  the  said  David  Griffith  of  "Iriollldf" 
certain  lands,  tenements,  and  premises  therein  mentioned,  8"^J«ct  to  the 

^  payment  of  the 

subject  to  the  payment  of  the  yearly  rent  of  eight  pounds,  yearly  rent  of 
payable  on  the  first  day  of  March  in  every  year,  and  pur-  the  ut  day  of" 
porting  to  contain  a  covenant  by  the  said  David  Griffith  J'^ar^^'and  p«.^ 

with  the  said  Robert  Williams  for  the  payment  by  the  porting  to  con- 
tain a  covenant 

said  David  Griffith  to  the  said  Robert  Williams  of  the  by  the  said  D. 

yearly  rent  of  eight  pounds,  with  intent  to  defraud  the  said  r*.  w.  for  the 

George  Bradley  Roose;  the  said  Philip  George  Davies  at  J^-^'^^o'^^Jhe 

the  time  he  so  uttered  and  published  the  last-mentioned  said  R.  w.,  of 

the  yearly  rent 

of  £Sr^Held, 

good,  under  the  stat  2  &  3  Will.  4,  c  123,  s.  2. 


4a8  CASES  ON  THE 

1840.         deed  as  aforesaid^  then  and  there  well  knowing  the  same 

^^""^'^^      to  be  forged,  against  the  form  of  the  statute  in  such  case 

0.  made  and  provided,  and  against  the  peace  of  our  Lady 

Da  VIES 

the  Queen,  her  crown  and  dignity." 

There  was  no  suj£cient  evidence  on  the  first  count,  but 
the  second  was  fully  proved. 

Jervis,  for  the  prisoner,  submitted,  that  the  second  count 
of  the  indictment  did  not  suflBciently  describe  the  forged 
instrument  under  the  stat.  2  &  3  Will.  4,  c.  123,  s.  2. 

Lord  Denman,  C.  J.,  reserved  the  point  for  the  consi- 
deration of  the  fifteen  Judges. 

Verdict —  Guilty. 
Toumsend,  for  the  prosecution. 
Jervis,  for  the  prisoner. 

[Attomies — Rooscy  and  Lloyd  Roberts,'] 


In  the  ensuing  term  the  case  was  to  have  been  argued 
before  the  fifteen  Judges,  and  Tottmsend,  for  the  prosecu- 
tion, appeared  before  their  Lordships  to  argue  the  case  in 
support  of  the  conviction,  but  he  stated  that  no  counsel 
appeared  for  the  prisoner. 

Lord  Denman,  C.  J. — I  think  that  if  no  counsel  is  in- 
structed on  the  part  of  the  prisoner,  we  ought  not  to  hear 
counsel  on  the  part  of  the  prosecution. 

The  case  was  not  argued,  but  having  been  considered  by 
the  Judges,  their  Lordships  held  that  the  second  count  of 
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the  indictment  was  good^  and  that  the  conyiction  was 
right  (a). 


429 


(a)  See  the  preceding  case,  and 
lee  the  case  of  Reg.  v.  Jtogera,  ante, 
p.  41,  as  to  the  form  of  a  count  for 
forging  a  warrant  for  the  payment 
of  money,  framed  on  the  stat.  2  &  3 
Will.  4,  c.  123,  s.  2,  and  the  case  of 
Beg,  V.  Martin,  ante,  Vol.  7,  p.  549, 
as  to  the  form  of  a  count  for  forg- 


ing a  receipt  framed  on  the  same 
statute.  In  the  case  of  Beg.  v. 
Baake,  ante,  Vol.  8,  p.  626,  the  in- 
dictment charged  the  prisoner  with 
having  forged  "  a  certain  order  for 
the  payment  of  money,  to  wit,  for 
the  payment  of  60/.,"  without  set- 
ting it  out  or  fxurther  describing  it. 


1840. 


HOME   SUMMER  CIRCUIT,   1840, 


BEFOKE  MR.  BARON  OURNEY. 


Reoina  V.  Whitehead. 

Housebreaking.— The  first  count  of  the  indict-  a  prisoner  wis 

ment  charged  the  prisoner  with  feloniously  breaking  and  breiking  into 
entering  the  dwelling-house  of  Elizabeth  Andrews,  and  g* ^^"" ^J^ 
stealing  therein  several  articles  of  wearing  apparel,  her  and«teaiingher 

ffoods.     There 

property.     In  a  second  count  the  articles  were  charged  to  was  a  second 
be  the  property  of  the  Queen.  thTpUVS^f 

It  appeared  that  the  husband  of  Elizabeth  Andrews  had  *}*®  ??°^*  *°  , 

^^    ^  the  Queen.     It 

been  convicted  of  felony ;  that  at  the  time  the  house  was  was  shewn  by 
broken  into  and  these  things  stolen  he  was  in  Maidstone  record^ that  the 
gaol,  under  sentence  of  imprisonment  for  one  year,  and  E"i*J**be1h**  a 

had  been  con- 
victed  of  felony,  and  it  was  also  proved  that  he  was  still  in  prison  under  his  sentence,  and  that 
the  articles  stolen  were  his  before  his  conviction,  and  had  remained  in  the  house  from  the  time 
of  his  apprehension,  and  that  the  wife  continued  in  the  possession  of  the  house  and  goods  till 
they  were  stolen  by  the  prisoner : — //<*/</,  that  the  prisoner  might  be  properly  convicted  of  larceny 
on  the  second  count,  which  laid  the  property  of  the  goods  in  the  Queen,  although  there  had 
been  no  office  found,  and  that  he  could  not  be  convicted  of  housebreaking,  as  that  part  of  the 
indictment  which  laid  the  goods  and  the  house  to  be  those  of  Elizabeth  A.  could  not  be  supported. 


VOL.  IZ. 


F  F 


N.  P. 
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1839.        ^^^  record  of  his  conyiction  and  sentence  was  proved.     It 
^ — "^^^      was  also  proved  that  all  the  articles  included  in  the  indict- 

Rbqina 

0.  ment  had  been  the  property  of  the  husband,  and  had  re- 

mained in  the  house  from  the  time  of  his  apprehension, 
and  that  the  wife  continued  in  possession  of  the  house  and 
the  goods  till  they  were  stolen. 

Ham,  for  the  prisoner,  submitted  that  the  prisoner 
could  not  be  convicted  either  of  the  housebreaking  or  the 
larceny,  as  the  house  was  not  in  point  of  law  the  house  of 
Elizabeth  Andrews,  nor  were  the  goods  her  property, 
neither  were  the  goods  the  property  of  the  Queen,  not- 
withstanding the  conviction  of  the  husband,  until  office 
foimd. 

OuKNEY,  B.,  reserved  the  case  for  the  consideration  of 
the  fifteen  Judges. 

Verdict — Guilty. 
HoTUy  for  the  prisoner. 

[Attorney— /)«  Lauiux^ 


In  the  ensuing  Term  the  case  was  considered  by  the 
Judges,  who  held  the  conviction  good  for  the  larceny  only 
on  the  second  count,  which  laid  the  property  of  the  goods 
to  be  in  the  Queen. 
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MIDLAND  SUMMER  CIRCUIT,  1839. 


WARWICK  ASSIZES. 


[Crown  Side.) 


BEFOKE  MB.  JUSTICE  LITTLEDALE. 


Beoina  V.  Neale  and  Others. 

R  August  2nd, 

lOT. — The  defendants  were  indicted  for  a  riot  at  Bir-  Any  assembly 

mingham  on  the  4th  of  July,  1839.  u?de7w7th'cir- 

cumsUnces  cml* 
culated  to  excite 

It  was  opened  by  Campbell,  A.  G.,  for  the  Crown. —  alarm  is  an  un- 
That  before  the  4th  of  July,  1839,  there  had  been  several  biy,  and  it  is' 
meetings  of  a  tumultuous  character  in  the  town  of  Bir-  JfJJ.^  maKistnites 
mingham,  and  that,  on  account  of  the  then  inefficient  state  *<>  disperse  an 

unlawful  as- 

of  the  police  of  that  town,  the  mayor  of  Birmingham  pro-  sembiy,  even 
ceeded  to  London  on  the  8rd  of  July,  accompanied  by  has  occurred; 
Dr.  Booth  and  Mr.  Chance,  who  were  magistrates ;  and  on  ^"[  aVso^alid 
the  4th  of  July  they  came  back  with  sixty  of  the  metropo-  •'f  g^i^ty  ©^ 
litan  police  force,  whom  Mr.  Chance  swore  in  as  special  con-  gence  in  not 
stables  imder  the  stat.  5  &  6  Will.  4,  c.  43.  On  the  evening  SnyunUwftii 
of  the  4th  of  July  there  was  a  tumultuous  meeting  in  the  "*«™^>y.  ^^ey 

•^  ^  arc  liable  to  be 

Bull-ring  at  Birmingham ;  a  great  number  of  persons  as-  prosecuted  for 
sembled;  they  had  flags;  there  were  harangues ;  and  the  their  duty. 
people  of  the  town  were  most  seriously  alarmed.     That  dispersing  aV 
such  an  assembly  was  an  unlawful  assembly  could  not  for  unlawful  as- 

"  *  sembiy  may  be 

a  moment  be  doubted,  because  every  assembly  to  the  ter-  very  different 

according  to  the 
circumstances  attending  it  in  each  particular  case;  and  an  unlawful  assembly  may  be  so  far  verg- 
ing towards  a  riot,  that  it  may  be  the  bounden  duty  of  the  magistrates  to  take  immediate  steps 
to  disperse  the  assembly ;  and  there  may  be  cases  where  the  magistrates  will  be  bound  to  use 
force  to  disperse  an  unlawful  assembly. 

F  P  2 
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1839.  ^^^  ^^  ^^^  Majesty's  subjects  was  an  unlawful  assembly^ 
and  though  there  be  no  breach  of  the  peace^  if  the  assem- 
bly is  of  such  a  nature  as  to  cause  alarm^  no  one  can  tell 
where  it  will  end,  or  what  will  be  its  consequences,  and 
the  law  will  not  allow  such  an  assembly  (a).  After  the 
arrival  of  the  metropolitan  policemen  in  Birmingham,  and 
after  they  had  been  sworn  in  by  Mr.  Chance  as  special 
constables,  Dr.  Booth  proceeded  with  them  to  the  Bull- 
ring, and  desired  the  mob  to  disperse;  but  the  mob  refus- 
ing to  disperse,  the  magistrates  did  what  their  duty  re- 
quired— they  called  on  the  policemen,  who  had  been  made 
special  constables,  to  do  what  was  necessary  to  apprehend 
the  offenders  and  disperse  the  unlawful  assembly.  At  first 
the  policemen  prevailed  to  a  certain  extent,  but  the  mob 
were  so  numerous,  and  acted  so  outrageously,  that  the 
police  were  overpowered,  and  several  of  them  dangerously 
wounded.  The  riot  continued  for  a  considerable  time. 
The  Riot  Act  was  read,  and  it  was  found  necessary  to  call 
in  the  military,  by  whom  the  streets  were  cleared,  and  the 
peace  of  the  town  preserved.  It  would  be  shewn  clearly 
that  there  was  a  most  dangerous  riot  subsisting  for  more 
than  an  hour,  and  that  the  defendants  were  concerned 
in  it. 

It  was  proved  by  Dr.  Booth  and  other  witnesses,  that 
before  the  4th  of  July  there  had  been  meetings  in  Bir- 
mingham,  and  that  the  tradesmen  were  in  such  terror  that 
they  closed  their  shops,  and  some  of  them  complained  to 
the  magistrates,  wishing  them  to  take  steps  to  prevent  the 
continuance  of  the  meetings ;  and  that  the  police  force  of 
Birmingham  at  that  time  amounted  to  about  twenty-eight 
persons,  some  of  them  decrepit  old  men;  the  population 
being  about  200,000.  That  the  mayor,  Mr.  Chance,  and 
Dr.  Booth  obtained  the  attendance  of  sixty  of  the  metro- 
politan police  force,  whom  Mr.  Chance  swore  in  as  special 


(a)  See  the  case  of  Retina  v.  Vincent ^  ante,  p.  91,  and  the  case  of  Bex 
V.  Birty  ante,  Vol.  5,  p.  154. 
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constables.  It  was  also  proved  by  Dr.  Booths  that  at  1939, 
about  eight  o^clock  in  the  evening  of  the  4th  of  July,  he 
proceeded  to  the  Bull-ring,  at  Birmingham,  which  was 
crowded ;  and  that  the  people  groaned  at  him,  and  called 
him  a  spy ;  and  that  the  mayor  and  himself  proceeded 
with  the  policemen  to  the  Bull-ring ;  that  both  the  mayor 
and  himself  desired  the  mob  to  disperse,  which  they  would 
not,  and  stones  were  thrown  by  the  mob,  and  the  horse  of 
Dr.  Booth  was  struck ;  and  that  Dr.  Booth  directed  the 
policemen  to  take  a  man  who  was  reading  a  paper  to  the 
crowd,  when  the  mob  began  hissing  and  groaning,  and  con- 
fusion and  riot  and  throwing  stones  followed.  It  was  also 
proved  that  the  policemen  tried  to  disperse  the  mob,  and  that 
they  were  overpowered ;  and  that  the  policemen  used  their 
staves,  and  the  mob  used  bludgeons  and  stones,  and  also  a 
dagger  or  some  sharp  instrument,  as  two  of  the  police  were 
cut  and  wounded.  It  was  further  proved  that  the  Riot 
Act  was  read,  and  the  military  sent  for;  and  that  in  about 
an  hour  the  mob  were  dispersed.  Evidence  was  given  to 
shew  that  each  of  the  defendants  took  an  active  part  in 
the  riot.  It  also  appeared,  from  the  cross-examination  of 
the  different  witnesses,  that  there  had  been  frequent  meet- 
ings of  great  numbers  of  persons  in  Birmingham,  and  con- 
siderable excitement  in  the  year  1832,  on  the  subject  of 
the  Reform  Bill. 

Miller,  for  the  defendant  Storey. — It  is  not  because  on 
certain  occasions  large  numbers  of  persons  may  be  assem- 
bled to  effect  a  political  purpose,  or  to  exercise  a  political 
right,  and  timid  persons  may  apprehend  a  disturbance, 
that  therefore  such  meetings  are  illegal.  If  it  were  so,  there 
could  hardly  be  a  contested  election  in  any  part  of  the 
kingdom ;  for  it  rarely  happens  that  there  is  a  contested 
election  without  great  excitement  existing,  and  much  ap- 
prehension in  the  minds  of  the  timid  and  more  nervous 
portions  of  society.  A  meeting  may  pursue  its  legitimate 
purpose,  and  though  there  may  be  some  sudden  terror  ex- 
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1839.  cited,  yet  the  meeting  is  not  thereby  rendered  an  illegal 
meeting.  Suppose  that  there  is  a  lai^  meeting  to  petition 
parliament  to  redress  some  supposed  grievance,  many  per- 
sons may  think  that  it  may  lead  to  a  breach  of  the  peace ; 
but  does  that  render  the  meeting  illegal?  K  it  does, 
what  would  become  of  the  right  of  the  people  to  assemble 
to  petition,  if  they  cannot  meet  in  such  numbers  as  to 
give  weight  to  their  petitions,  or  lest  nervous  people 
might  suppose  that  from  the  vigour  of  the  language 
used  danger  might  result  to  the  neighbourhood;  and  it 
is  not  because  certain  persons  may  have  applied  to  the 
magistrates  to  have  special  constables  sworn  in,  and 
may  have  apprehended  disturbance,  that  it  necessarily 
follows  that  such  meetings  would  be  illegal.  And  now 
let  us  see  whether  there  was  any  necessity  for  the  in- 
troduction of  any  power,  originally  foreign,  into  the  town 
of  Birmingham  on  this  occasion.  Not  a  single  inha- 
bitant has  been  called  to  state  that  this  meeting  was 
conducting  itself  in  a  manner  calculated  to  produce  the 
slightest  alarm ;  and  what  right  has  any  magistrate  to  teU 
people  in  a  public  area  in  a  town  to  disperse  ?  and  unless 
he  has  a  right  to  do  so,  if  he  let  loose  a  body  of  constables 
upon  them,  and  the  people  resist  in  consequence  of  being 
assailed,  they  are  justified  by  law,  and  the  rioters  are  the 
men  who  are  set  upon  them,  and  not  those  who  are  as- 
sailed. If  the  police  or  the  magistrates  had  no  authority 
to  assail  the  people,  and  a  riot  ensued  afterwards,  the 
people  were  justified  in  repelling  the  assault,  and  were  not 
guilty  of  any  offence. 

Campbell,  A.  G.,  in  reply. — I  will  venture  to  lay  down 
this  as  law :  If  this  meeting  had  been  perfectly  lawful ;  if 
they  had  met  on  the  requisition  of  the  mayor  of  Birming- 
ham to  consider  of  a  petition  legally  addressed  to  her  Ma- 
jesty, the  subsequent  conduct  of  the  mob  was  highly  cri- 
minal; because,  even  if  an  assembly  which  has  lawfully  met 
together,  shall  be  required  by  a  magistrate  to  disperse,  that 
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would  give  them  no  right  to  throw  stones,  no  right  to 
make  use  of  bludgeons  or  stabbing  instruments.  If  they 
would  be  justified  in  continuing  to  meet  and  keep  toge- 
ther in  the  place,  that  can  never  justify  them  in  becoming 
assailants.  However,  it  appears  here,  that  the  moment 
they  were  desired  to  disperse,  stones  flew  about,  the  horse 
of  Dr.  Booth  was  struck ;  and  it  is  shewn  abundantly  by 
the  evidence,  that  this  assembly  was  in  every  point  of  view 
utterly  illegal. 

LiTTLEDALE,  J.  (in  Summing  up). — It  appears,  that,  on 
several  days  before  the  4th  of  July,  a  great  number  of 
persons  were  assembled  at  Birmingham ;  and  it  also  ap- 
pears that  on  the  4th  of  July  there  was  an  assembly  of  per- 
sons ;  but  up  to  the  time  that  Dr.  Booth  went  in  among 
them,  I  do  not  find  that  any  riot  had  taken  place  on  that 
day;  it  is,  however,  another  question  whether  there  had 
been  an  unlawful  assembly ;  because  if  there  was  a  meet- 
ing attended  with  circumstances  calculated  to  excite  alarm, 
.  that  is  an  unlawful  assembly ;  and  whether  there  be  an 
unlawful  assembly,  may  also  depend  on  the  resistance 
made  to  the  attempts  to  disperse  it,  and  prevent  the  per- 
sons remaining  together ;  and  it  is  not  only  in  the  power  of 
magistrates,  and  not  only  lawful  for  magistrates  to  dis^ 
perse  any  such  meeting,  but  if  they  do  not,  and  are  guilty 
of  criminal  negligence  in  not  putting  down  any  unlawful 
assembly,  they  are  liable  to  be  prosecuted  for  a  breach  of 
their  duty  (a).     The  first  question  in  the  present  case  is, 
whether  this   meeting,  constituted  as  it  was  before  Dr. 
Booth  and  the  police  made  their  appearance,  was  an  unlaw- 
ful assembly ;  if  it  was,  then  the  magistrates  had  a  right  to 
disperse  it.     The  mode  of  dispersing  an  unlawful  assembly 
may  be  very  different,  according  to  the  circumstances  at- 
tending it.     It  might  be  an  unlawful  assembly  in  a  very 
slight  degree;  parties  might  have  got  just  within  the  pale 

(a)  See  the  case  of  Rex  v.  Pinneyt  ante,  Vol.  5,  p.  254,  and  the  notes 
to  that  case;  and  the  case  oi  Rex  v.  Kennett,  Id.  p.  282. 
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1839.  ^^  what  is  unlawful^  and  the  appearance  of  one  magis- 
trate and  two  or  three  constables  might  disperse  them. 
If  this  assembly  were  of  that  description^  there  was 
no  pretence  for  a  magistrate's  going  with  a  great  police 
force  to  disperse  the  persons  assembled.  But  all  these 
cases  admit  of  a  variety  of  shades^  because  an  assembly 
may  be  such  that  though,  up  to  the  time  the  magistrate 
goes  to  it,  there  may  be  no  breach  of  the  peace,  yet  it 
may  be  so  far  verging  towards  a  riot,  that  it  may  be  the 
bounden  duty  of  the  magistrates  to  take  immediate  steps 
to  disperse  the  assembly.  If  it  was  a  slight  matter,  a  ma- 
gistrate going  with  two  or  three  constables  would  oblige 
the  people  to  go  away  at  once ;  but  if  he  were  to  go  to  a 
large  and  tumultuous  meeting  with  only  two  or  three 
constables,  it  would  be  absurd,  and  he  would  only  be 
laughed  at;  and  there  may  be  cases  where  a  magistrate 
would  be  bound  to  use  force  to  disperse  the  assembly. 
All  these  different  cases  must  depend  on  their  own  cir- 
cumstances; and  you  would  have  to  say  in  each,  whether, 
under  the  particular  circumstances,  the  magistrates  were 
justified  in  resorting  to  the  means  that  they  did.  If  the 
meeting  about  which  we  are  now  inquiring  was  an  unlaw- 
ful assembly,  it  was  the  duty  of  the  magistrate  to  disperse 
it ;  and  you  will  then  have  to  consider  whether  the  magis- 
trates used  more  violent  means  than  were  necessary  to 
disperse  the  assembly.  They  are  to  use  all  lawful  means, 
and  you  must  say  whether  or  not  they  did  more. 

The  jury  found  all  the  defendants 
guilty. 

Campbell,  A.  G.,  Balguy,  and  Waddington,  for  the  Crown. 
Miller,  for  the  defendant  Storey. 

lAttomies — Solicitors  of  the  Treasury  ^  Griffiths  for  the  prosecution,  and 

/.  Smith  for  the  defendant  Storey.] 
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1639. 

Regina  V,  Howell,  Roberts,  Jones,  and  Wilkes. 

I  August  1st, 

NDICTMENT,  on  the  stat.  7  &  8  Geo.  4,  c.  30,  for  felo-  Ail  those  who 

niously  demolishing  a  house.     The  first  count  of  the  in-  geWcs  together" 

dictment  charged  that  the  prisoners,  together  with  divers  ^*^**  *"  *"^®"*: 

others,  to  the  jurors  unknown,  to  the  number  of  2000,  on  *  trespass,  the 

the  15th  of  July,  1839,  riotously  and  tumultuously  assem-  whereof  causes 

bled  together  to  the  disturbance  of  the  public  peace,  and  commU^ted,  wid 

with  the  said  other  persons  so  riotously  and  tumultuously  as-  continue  toge- 

sembled  together,  did  feloniously  and  unlawfully,  and  with  one  another  till 

thev  have  actu* 

force,  demolish,  pull  down,  and  destroy  a  certain  house,  in  ally  put  their 

design  into  ex- 
ecution, and  also  all  those  who  are  present  when  a  felony  is  committed,  and  abet  the  doing  of  it, 
are  principals  in  the  felony. 

Where  persons  combine  to  stand  by  one  another  in  a  breach  of  the  peace,  with  a  general  reso- 
lution to  resist  all  opposers,  and  in  the  execution  of  their  design  a  murder  is  committed,  all  of  the 
company  are  equally  principals  in  the  murder,  though  at  the  time  of  the  fact  some  of  them  were 
at  such  a  distance  as  to  be  out  of  view. 

A.  and  others  were  indicted  fur  feloniously  demolishing  the  house  of  B.  It  was  proved  that 
A.  and  a  mob  of  persons  assembled  at  H. ;  A.  there  addressed  the  mob  in  violent  language,  and 
led  them  in  a  direction  towards  a  police  office  about  a  mile  from  H.,  some  of  the  mob  from  time 
to  time  leaving  and  others  joining.  At  the  police  office  the  mob  broke  the  windows,  and  then 
went  and  attacked  the  house  of  B.,  and  set  it  on  fire — A.  not  being  present  at  the  attack  on 
the  house  or  at  the  fire: — Heid,  that  on  this  state  of  facts  A.  ought  not  to  be  convicted  of  the 
demolition,  as  it  did  not  sufficiently  appear  what  the  original  design  of  the  mob  at  H.  was,  nor 
whether  any  of  the  mob,  who  were  at  H.,  were  the  persons  who  demolished  B.'s  house. 

If  rioters  attack  a  house  and  have  begun  to  demolish  it,  but  leave  off  of  their  own  accord  after 
having  gone  a  certain  length,  and  before  the  act  of  demolition  is  completed,  this  is  evidence  from 
which  a  jury  might  infer  that  they  did  not  intend  to  demolish  the  house ;  but  if  the  mob  were 
prevented  from  going  on  by  the  interference  of  the  police  or  any  other  force,  that  would  be  evi- 
dence to  shew  that  they  were  compelled  to  desist  from  that  which  they  had  designed,  and  it 
would  be  for  the  jury  to  infer  that  they  bad  begun  to  demolish  within  the  stat.  7  &8  Geo.  4, 
c.  80,  s.  8. 

Destroying  moveable  shop-shutters  is  not  a  beginning  to  demolish  within  that  statute,  as  they 
are  not  part  of  the  freehold. 

If  rioters  destroy  a  bouse  by  fire,  that  is  as  much  a  demolition  within  the  stat.  7  &  8  Geo.  4, 
c.  30,  s.  8,  as  if  any  other  mode  of  destruction  were  used. 

If  a  part  of  the  object  of  rioters  be  to  demolish  a  house,  it  makes  no  difference  that  they  also 
acted  with  another  object,  such  as  to  injure  a  person  who  had  taken  refuge  there. 

A  house  is  properly  described  as  "  in  the  parish  of  Birmingham,"  although  for  certain  eccle- 
siastical purposes  that  parish  is  divided  into  three  divisions,  each  called  a  parish. 

A.  had  been  committed  for  more  than  twenty  days  on  a  charge  of  riot.  At  the  assizes  he  was 
indicted  for  feloniously  demolishing  a  house  :  A's  counsel  applied  to  postpone  the  trial,  and  to 
have  a  statement  of  the  evidence  of  several  witnesses,  whose  names  were  on  the  back  of  the  indict- 
ment, but  who  were  not  examined  before  the  magistrates.  The  Judge  postponed  the  trial  till 
the  next  day,  and  held  that  the  prisoner  was  only  entitled  to  a  copy  of  the  depositions  taken 
before  the  magistrates. 

B.  had  been  committed  for  less  than  twenty  days  on  a  charge  of  riot,  and  was  indicted  for  fe- 
lonious demolition.  His  counsel  stated  that  he  bad  intended  to  traverse,  and  was  wholly  unpre- 
pared to  try.  The  Judge  postponed  the  trial  for  two  days,  and  would  not  postpone  the  trial  till 
the  next  assizes,  as  the  general  nature  of  the  charge  was  not  so  different  that  the  prisoner  must 
be  taken  to  be  wholly  ignorant  of  it. 

If  a  person  be  indicted  for  a  misdemeanor,  and  it  be  a  different  misdemeanor  from  that  for 
which  he  has  been  committed  or  held  to  bail,  he  is  entitled  to  traverse,  although  he  his  been 
committed  or  bailed  more  than  twenty  days. 
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1839.        the  parish  of  Birminghamy  belonging  to  James  Bourne  and 

P   ""     '      Henry  Bourne.     The  second  count  charged^  that  the  pri- 

V.  soners  did  *'  begin  to  demolish  and  pull  down'^  the  house. 

The  indictment  also  contained  other  counts,  on  which  no 

question  arose. 

As  soon  as  the  prisoners  had  pleaded,  Daniel,  for  the 
prisoner  Wilkes,  stated  that  the  prisoner  Wilkes  had  not 
been  committed  on  any  charge  of  felony,  but  had,  on  the 
18th  of  July,  been  committed  on  a  charge  of  misdemeanor, 
alleged  to  have  been  committed  by  the  prisoner  Wilkes  on 
the  15th  of  July;  and  that  depositions  had  been  returned 
which  referred  to  that  charge  (a).  He  therefore  applied 
that  the  trial  should  be  postponed,  and  that  the  Crown 
should  furnish  to  the  prisoner  a  statement  of  the  evidence 
to  be  adduced  against  him  on  the  charge  of  felony. 

LiTTLEDALE,  J. — I  do  uot  say  anything  at  present 
as  to  postponing  the  trial;  but  as  to  the  other  point, 
whoever  heard  that  any  prisoner  was  to  be  furnished  with 
a  statement  of  the  evidence?  If  there  are  any  deposi- 
tions, they  are  returned,  and  the  prisoner  is  entitled  to  a 
copy  of  them.  This  is  only  like  any  other  felony.  In 
cases  of  high  treason  there  are  particular  arrangements 
as  to  the  list  of  witnesses,  and  a  copy  of  the  indictment 
&c. ;  but  that  does  not  apply  in  felony.  If  the  prisoner 
had  been  indicted  for  a  misdemeanor,  and  that  had  been 
a  different  misdemeanor  from  that  for  which  he  had  been 
committed,  or  held  to  bail,  he  would  have  been  entitled  to 
traverse,  even  though  he  had  been  committed  or  bailed 
more  than  twenty  days.  But  this  case  is  the  same  as  that 
of  any  felony  (a  highway  robbery,  for  instance)  which  has 
occurred  during  the  assizes,  and  there  the  prosecutor  is 
always  entitled  to  prefer  his  indictment  and  try  at  the 
same  assizes. 

(a)  The  prisoners  Wilkes   and      curred  at  Birmingham  on  the  15th 
Jones  had  been  committed    on  a      of  July,  1839. 
charge  of  riot,  alleged  to  have  oc- 
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An  affidavit  of  the  prisoner  Wilkes  was  put  in,  which  1339^ 
stated  that  he  was  committed  for  a  misdemeanor;  that 
aix  persons  were  examined  as  witnesses  against  him,  and 
that  he  was  now  indicted  for  a  felony  of  which  he  was 
ignorant,  and  that  he  was  imable  to  defend  himself,  there 
being  seventeen  witnesses  on  the  back  of  the  bill,  of  whose 
evidence  he  knew  nothing. 

Campbell,  A.  G.,  for  the  Crown. — If  the  affidavit  had 
stated  that  there  was  any  particular  witness  whose  at- 
tendance the  prisoner  could  not  procure  at  these  assizes, 
there  might  be  some  ground  for  postponing  the  trial,  but 
nothing  of  the  kind  is  suggested  here. 

Daniel. — If  the  affidavit  had  named  any  witness,  it  would 
not  have  been  entitled  to  credit,  as  the  statement  is,  that 
the  prisoner  is  ignorant  of  the  evidence  he  has  to  meet. 

LiTTLEDALE,  J. — ^It  docs  uot  appear  to  me  that  the 
general  nature  of  the  charge  is  so  different  from  that  on 
which  the  prisoner  was  committed,  that  the  prisoner  must 
be  taken  to  be  wholly  ignorant  of  it,  and  that  I  ought  to 
postpone  the  trial  till  the  next  assizes ;  but  it  seems  to 
me  to  be  reasonable,  as  the  case  has  taken  a  different  turn, 
that  a  reasonable  time  should  be  given,  because  the  course 
of  defence  may  be  different  in  felony  to  that  in  misde- 
meanor. I  therefore  think  that  the  trial  should  stand 
over  till  to-morrow. 

Miller,  for  the  prisoner  Jones,  applied  that  the  trial 
should  be  postponed  as  to  him,  on  the  ground  that  the 
prisoner  Jones  had  been  chained  before  the  magistrates 
with  a  misdemeanor  only,  and  had  not  been  committed 
twenty  days,  and  that,  intending  to  traverse  to  the  next 
assizes,  he  was  wholly  unprepared  to  take  his  trial. 

LiTTLEDALE,  J. — ^Your  affidavit  will  state  that  your  client 
is  entitled  to  traverse,  that  he  did  not  expect  to  take  his 


440 


CASES  ON  THE 


1839         ^^  ^^  ^  these  assizes^  and  he  is  therefore  to  be  consi- 
^ — ^ — '      dered  in  the  situation  of  a  person  who  is  totally  unpre- 
V,  pared^  and  has  got  no  witnesses^  and  intended  to  traverse. 

I  think  it  is  reasonable  that  you  should  have  till  the  day 
after  to-morrow. 


.Howell. 


j^uffuit  Zrd.  It  was  opened  by  Campbell,  A.  G.,  that  a  mob  of  disor- 
derly persons  had  met  between  seven  and  eight  o'clock  on 
the  evening  of  Monday,  the  15th  of  July,  1839,  at  Hollo- 
way-head,  which  is  a  place  adjoining  the  town  of  Birming- 
ham, and  that  a  number  of  persons  were  also  assembled  at 
the  Bull-ring,  in  Birmingham,  which  surrounds  St.  Mar- 
tin's Church,  in  that  town ;  and  that  this  mob,  who  were 
armed  with  bludgeons,  sticks,  and  iron  rails,  came  up  a 
place  called  Digbeth,  at  about  eight  o^clock,  and  proceeded 
to  the  public  office,  where  they  demolished  the  windows, 
and  then  proceeded  by  the  Bull-ring  and  attacked  the  house 
of  Messrs.  Bourne,  wholesale  and  retail  grocers,  in  Moor- 
street,  where  they  broke  the  shop  shutters,  destroyed  the 
windows,  got  into  the  warehouse,  brought  out  the  goods* and 
burnt  them,  and  then  set  fire  to  the  house ;  these  proceed- 
ings lasting  till  about  a  quarter  before  ten  o'clock,  when 
the  police  and  the  military  were  called  in,  and  the  engines 
sent  for ;  and  at  about  one  o'clock  the  flames  were  extin- 
guished, nothing  remaining  of  Messrs.  Bourne^s  house 
except  the  brick  walls.  He  submitted  that  it  was  not  ne- 
cessary to  shew  that  the  prisoners,  or  any  of  them,  took 
hammer  in  hand,  and  by  actual  muscular  exertion  assisted 
in  destroying  the  house  of  Messrs.  Bourne,  neither  was  it 
necessary  to  shew  that  any  of  them  took  fire  or  fed  the 
flames  that  were  consuming  the  premises  of  Messrs. 
Bourne,  for  that  if  the  prisoners  were  abetting  the  act 
they  were  guilty  as  principals;  and  with  respect  to  most  of 
the  prisoners  the  question  would  be,  whether  they  were 
not  guilty  of  abetting  those  who  with  their  own  hands 
committed  the  off'ence ;  and  if  they  were  so,  they  were 
guilty  of  acting  as  principals ;  and  the  charge  was  made 
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out.    He  cited  Curwood^s  Hawkins,  Vol.  2,  e.  29,  s.  8,  and         1339^ 
the  ease  of  Rex  v.  Bait  (a). 

On  the  part  of  the  prosecution,  Mr.  Henry  Bourne  was 
called:  he  said,  "I  live  in  High-street,  in  Birmingham; 
I  occupy  a  house  and  warehouses  there ;  they  are  in  the 
parish  of  St.  Martin ;  I  am  a  tea-dealer  and  grocer ;  my 
partner  is  James  Bourne ;  the  premises  are  occupied  by 
myself  and  him,  and  our  trade  is  carried  on  there;  previous 
to  the  15th  of  July,  Birmingham  was  much  excited;  and 
on  the  15th  of  July,  I  observed,  in  the  evening,  about 
eight  o'clock,  persons  collecting  together  in  great  num- 
bers; they  were  more  particularly  in  Digbeth,  a  street 
leading  out  of  the  Bull-ring ;  our  retail  premises  are  in 
High-street,  and  our  wholesale  premises  in  Moor-street ; 
both  streets  communicate  with  the  Bull-ring;  at  about 
eight  o'clock  I  desired  the  house  to  be  shut  up ;  the  shop 
was  secured  with  iron  bolts  and  bars ;  the  house  was  fas- 
tened in  the  same  way ;  after  I  had  fastened  the  house  and 
shop  I  went  up  stairs  and  looked  out  of  a  window ;  I  saw 
from  the  window  a  great  number  of  persons — hundreds  of 
persons;  they  were  walking  towards  the  public  office; 
that  is  about  thirty  or  forty  yards  from  my  house ;  on 
seeing  them  pass  towards  the  public  office,  I  remained 
where  I  was ;  immediately  afterwards  I  heard  the  windows 
of  the  public  office  breaking;  the  mob  then  came  back 
and  commenced  breaking  our  windows,  and  then  our  shut- 
ters ;  it  was  the  windows  in  Moor-street  they  first  broke, 
and  then  the  shutters  of  the  shop ;  the  house  and  shop 
are  all  one  entire  set  of  premises ;  they  then  broke  the 
windows  and  the  frames  of  the  shop,  after  the  shutters  had 
been  taken  down ;  they  then  entered  the  shop  and  demo- 
lished every  thing;  they  threw  the  counters  about,  and 
wasted  and  destroyed  every  thing ;  I  foimd  the  stones  so 
flying  about,  that  our  lives  were  in  danger ;  a  great  num- 
ber of  persons  had  got  into  the  shop ;  I  suppose  there 

(a)  Ante,  Vol.  6,  p.  329.  See  also  the  charge  of  Lord  Chief  Justice 
Tmdafy  on  the  Bristol  Special  Commission,  ante,  Vol.  5,  p.  261,  n. 


442  CASES  ON  THE 

1839.  ^ere  thirty  or  forty  who  got  in ;  there  was  a  great  confii* 
sion  and  row — that  is^  hurraing ;  there  was  the  same  noise 
when  they  got  into  the  house ;  in  this  state  of  things  I 
went  to  the  public  office ;  between  my  quitting  and  re- 
turning to  the  premises  an  hour  had  elapsed;  on  return- 
ing I  found  my  premises  on  fire ;  it  was  the  shop  part  of 
the  premises  I  found  on  fire ;  it  appeared  to  have  been 
burning  for  some  time ;  the  fire  seemed  to  have  burned 
the  shop  completely/* 

Mr.  Edward  Adams : — "  I  was  in  the  Bull-ring  on  the 
15th  of  July,  at  eight  o^clock;  I  saw  very  large  numbers 
of  persons  there ;  I  saw  large  numbers  coming  into  the 
Bull-ring  from  HoUoway-head,  Digbeth,  and  New-street; 
stones  were  thrown  indiscriminately  into  the  air  among 
the  people ;  I  went  up  stairs  to  the  drawing-room  window 
in  the  house  of  Mr.  Taylor ;  that  is  part  of  the  market- 
house  ;  there  was  at  this  time  a  mob  of  from  two  to  three 
thousand  in  the  Bull-ring ;  they  moved  towards  the  pubUc 
office,  up  Moor-street ;  I  could  not  then  see  them,  but  I 
could  hear  them;  they  were  making  a  great  noise;  in 
a  short  time  they  came  back  into  the  Bull-ring,  and  I 
could  then  see  them ;  I  saw  them  commence  deliberately 
to  destroy  Mr.  Bourne's  shutters ;  before  that  they  broke 
his  windows  with  a  shower  of  stones ;  they  used,  in  de- 
stroying Mr.  Bourne's  shutters,  boughs  of  trees,  bludgeons, 
rails,  and  pieces  of  iron ;  the  pieces  of  iron  appeared  to  be 
railings  from  palisades ;  at  the  next  adjoining  shops  they 
broke  at  the  same  time  the  shutters  and  windows ;  they 
broke  open  the  lower  part  of  the  shop-window  of  Mr. 
Bourne's  house ;  they  broke  the  shutters  into  splinters ;  I 
could  not  say  who  were  inside,  but  some  appeared  to  be 
on  the  'bulk'  of  the  window,  handing  goods  to  those  who 
were  outside ;  they  appeared  to  be  fruit-boxes ;  there  were 
Chinese  paintings  on  them ;  they  were  not  boxes  of  tea ; 
they  carried  them  to  near  Nelson's  monument,  and  then 
broke  them  to  pieces ;  they  passed  them  across  the  Bull- 
ring from  hand  to  hand ;  they  also  got  tickens  from  Mr. 
Legget's;  they  got  in  there  by  breaking  the  shutters  and 
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windows ;  Mr.  Legget  is  a  feather  merchant^  and  I  believe  iq^^ 
an  upholsterer ;  they  brought  &om  his  shop  rolls  of  ticken ; 
they  unrolled  them  in  the  Bull-ring^  where  the  boxes 
were;  they  carried  them  down  to  where  they  had  deposited 
the  other  plunder ;  they  put  all  together^  made  a  heap, 
and  set  it  on  fire ;  I  do  not  know  how  they  lighted  the 
fire^  but  I  saw  them  feeding  the  fire  and  it  blazing  up;  I 
saw  the  fire  fed  from  time  to  time  with  wood  from  the 
shutters ;  the  ticken  was  burning ;  I  saw  them  carry  the 
fire  &om  the  Bull-ring  and  put  it  inside  the  shops  of 
Bourne  and  Legget ;  they  then  set  fire  to  the  shops  of 
Bourne  and  Legget ;  I  was  about  fifty-five  minutes  looking 
on  at  this  transaction ;  they  began  at  Bourne's  at  about 
seven  minutes  to  nine  o'clock ;  shortly  before  ten  I  went 
to  the  public  oflSce,  I  made  my  escape  from  Mr.  Taylor's 
back  windows ;  they  attacked  the  house  next  to  it^  and  the 
family  were  alarmed ;  when  I  arrived  at  the  public  office 
I  saw  the  dragoons;  they  were  galloping  down  towards 
Moor-street,  as  if  they  were  coming  from  the  barrack ; 
they  began  to  disperse  the  mob  instantly." 

Evidence  was  given  to  shew  that  the  prisoner  Howell 
was  present  at  the  fire  at  Messrs.  Bourne's,  and  inciting 
the  mob;  and  that  the  prisoner  Boberts  was  also  there, 
throwing  stones ;  and  that  the  prisoner  Jones  was  there, 
carrying  a  handkerchief  on  a  stick  as  a  flag,  and  waving  it 
about,  and  calling  on  the  mob  to  come  on. 

With  respect  to  the  prisoner  Wilkes,  Mr.  Alfred  Webb 
was  called.  He  said : — "  I  am  a  stationer ;  I  was  at  Hol- 
loway-head  on  the  15th  of  July  last;  I  saw  Wilkes,  the 
prisoner;  it  was  a  little  after  seven  in  the  evening  when 
I  saw  Wilkes  at  Holloway-head ;  there  were  2000  or  3000 
persons  there ;  I  was  thirty  or  forty  yards  from  Wilkes ;  I 
could  hear  him  as  distinctly  as  I  hear  counsel  examining 
me;  he  began  by  saying,  that  '  too  much  time  had  been 
lost  in  speaking.'  Then  he  said,  (addressing  the  assembly), 
'  The  time  was  now  come  to  act,  they  must  act  now  deci- 
sively ;'  he  said  he  did  not  wish  to  run  the  people  into  un- 
necessary danger,  but  they  must  prepare  themselves ;  he 


Howell. 
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1839.         alluded  to  the  previous  riot  on  the  Thursday  week ;  I  am 
^ — ^^ — '      only  giving  the  substance  of  what  he  said;  he  added^ '  It 
».  was  well  for  the  pouce  that  we  were  not  well  armed;   he 

added^  I  believe,  that  they  were  not  yet  strong  enough  to 
meet  the  soldiers,  but  if  the  streets  were  barricaded^  and 
the  railroad  destroyed,  they  need  not  fear  ;^  he  added,  that 
'  there  were  200,000  men,  completely  armed,  ready  to 
march  and  join  them  at  Birmingham  at  a  moment's  no- 
tice ;'  the  people  said,  '  We  are  ready  now — ^we  will  go 
now  'y  Wilkes  was  speaking  when  I  left;  it  was  then  about 
a  quarter  to  eight  o'clock ;  HoUoway-head  is  not  quite  a 
mile  from  the  Bull- ring." 

In  his  cross-examination,  Mr.  Webb  said : — '*  I  have 
heard  violent  harangues  in  the  Bull-ring,  but  not  else- 
where in  Birmingham;  I  was  at  one  of  Hunt's  meet- 
ings in  London;  I  believe  there  has  been  a  very  great 
excitement  in  Birmingham  amongst  the  labouring  classes 
against  the  London  police." 

Mr.  Charles  Bates  said  : — "  On  the  15th  of  July  I  went 
in  the  direction  of  HoUoway-head  that  evening  as  far  as 
Smallbrook-street ;  it  is  the  direct  line  from  Holloway- 
head ;  I  got  there  between  seven  and  eight  o'clock ;  I  saw 
a  large  crowd  coming  fipom  Exeter-road,  which  leads  from 
HoUoway-head ;  many  of  them  had  staves  or  bludgeons  in 
their  hands ;  they  were  advancing  in  the  direction  of  the 
Bull-ring  when  I  first  saw  them ;  I  saw  Wilkes,  the  pri- 
soner, there ;  he  got  on  the  steps  very  near  me,  and  the 
first  word  he  said  was  ^  halt ;'  the  word  ^  halt'  was  repeated 
by  the  people,  and  they  halted ;  I  heard  him  tell  them  to 
form,  and  go  in  a  body  on  the  Warwick  road ;  they  did  go 
down  Smallbrook-street,  and  those  who  were  going  on 
turned  back;  I  cannot  say  whether  Wilkes  went  with  them 
or  not ;  as  soon  as  he  got  off  the  steps  I  lost  sight  of  him." 

There  was  no  evidence  to  shew  that  the  prisoner  Wilkes 
was  present  at  the  attack  on  Messrs.  Bourne's  house  and 
warehouse,  though  it  was  proved  that,  when  with  the  mob 
at  an  earlier  period,  he  pointed  to  the  house. 

With  respect  to  the  local  situation  of  Messrs.  Bourne's 
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house^  it  was  proved  by  Mr.  Griffiths  that  it  was  situate  in  1^39^ 
the  parish  of  Birmingham;  and  that  all  Birmingham  is, 
except  for  certain  ecclesiastical  purposes,  one  parish,  and 
has  one  poor's  rate  and  one  church  rate  extending  over 
the  whole  parish,  but  that  each  of  the  ecclesiastical  divi- 
sions is  called  a  parish. 

LiTTLEDALE,  J. — I  bcHeve  the  parish  of  St.  Maryle- 
bone  is  all  one  parish,  though  it  is  subdivided  into  five 
parishes  for  ecclesiastical  purposes. 

Mr.  CoUison  (the  clerk  of  assize)  stated,  that  in  indict- 
ments respecting  offences  committed  at  Birmingham,  the 
parish  was  always  laid  as  the  ''  parish  of  Birmingham.'' 

Miller  submitted,  that  as  the  prosecutor,  Mr.  Bourne, 
who  ought  to  best  know  the  situation  of  his  own  house, 
had  stated  that  his  house  was  in  the  parish  of  St.  Mar- 
tin, it  must  be  taken  to  be  so. 

LiTTLEDALE,  J. — It  is  the  invariable  practice  to  describe 
it  as  the  parish  of  Birmingham ;  and  if  this  objection  is 
good,  all  the  indictments  are  wrong. 

Miller. — K  the  practice  was  wrong,  your  Lordship  would 
correct  it. 

LiTTLEDALE,  J. — I  do  uot  mcau  to  say,  that  because  the 
indictments  are  wrong  they  should  continue  so ;  but  this 
was  originally  the  parish  of  Birmingham ;  and  because  it  is 
now  divided  into  ecclesiastical  divisions,  that  makes  no  dif- 
ference in  a  case  like  the  present. 

Miller  addressed  the  jury  for  the  prisoner  Jones. — No 
doubt  the  general  law  of  the  land  is  this :  if  persons  are 
charged  with  committing  an  offence  with  one  common  and 
joint  intent;  if  they  be  all  present  and  near  enough  to  aid 
and  abet  in  that  offence,  they  are  all  equally  guilty;  but  the 

VOL.  IX.  00  N.  p. 
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1839;  present  charge  is  not  that  they  went  out  intending  to  do 
that  which  was  unlawful ;  not  that  they  went  out  intend- 
ing to  commit  a  breach  of  the  peace ;  not  that  they  went 
out  to  create  a  riot^  or  to  enter  into  conflict  with  the  Lon- 
don police^  against  whom  great  excitement  prevailed; 
but  the  charge  is^  that^  having  assembled  for  some  such 
riotous  purpose^  they  did  together  and  with  one  common 
purpose  aid  and  abet  each  other  in  demolishing^  or  in  be- 
ginning to  demolish^  with  the  intent  of  efi^ecting  that 
purpose,  the  house  of  the  prosecutors  Messrs.  Bourne.  If 
you  shall  be  satisfied  that  when  these  persons  went  down 
Moor-street  their  object  was  to  seek  for  a  conflict  with  the 
London  police,  and  that  all  having  that  object  and  not 
having  succeeded,  and  afterwards,  when  circumstances 
had  arisen  which  they  could  not  have  foreseen,  after  a  por- 
tion had  gone,  and  without  the  concurrence  of  others, 
some  of  them  had  commenced  the  attack,  and  having 
destroyed  certain  property  by  fire,  had,  for  the  first  time, 
entertained  the  intention  of  destroying  the  house,  then 
the  ofience  can  only  have  commenced,  (so  far  as  the  aggra- 
vated part  of  it),  when  it  first  occurred  to  them  to  com- 
mence the  demolition  of  the  house  :  and  if  persons  go  out 
for  a  purpose  that  is  lawfcd,  and  afterwards,  without  the 
aiding  and  assisting  of  the  others,  some  of  them  c(»n- 
mit  an  offence,  those  who  went  out  for  the  lawful  purpose 
and  did  not  participate  in  the  offence  are  not  guilty  of  it, 
even  though  they  were  present,  unless  they  encouraged  it 
or  were  aiding  and  abetting  it ;  and  I  should  also  submit 
that  even  if  a  number  of  persons  go  out  for  an  illegal  pur- 
pose, with  the  common  intention  of  committing  a  trespajss 
or  a  riot,  and  some  of  them  afterwards  commit  a  felony, 
those  who  had  gone  out  to  commit  the  misdemeanor  only 
woidd  not  be  guilty  of  the  felony  unless  they  aided  and 
abetted  the  felony.  My  case  is,  that  there  was  a  feeling 
of  hostility  towards  the  pohce ;  and  that  the  prisoner  Jones 
was  one  of  a  body  of  persons  who  went  to  the  public 
office  for  the  purpose  of  assailing  the  police,  and  that  he 
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took  no  part  in  the  demolition,  or  even  in  the  attack  on        igag. 
the  house  of  Messrs.  Bourne.  ^"^     ' 

Reoina 

o. 

Daniel,  for  the  prisoner  Wilkes,  submitted  that  although  Howell. 
there  was  evidence  that  the  prisoner  Wilkes  had  made 
use  of  violent  language  at  HoUoway-head,  yet  that  there 
was  fair  ground  to  infer  that  he  had  separated  himself  &om 
the  other  parties  before  the  attack  on  the  house  of  Messrs. 
Bourne. 

Campbell,  A.  G.,  in  reply,  submitted,  that,  from  the  lan- 
guage and  conduct  of  the  prisoner  Wilkes,  the  jury  ought 
to  infer  that  there  was  a  concerted  purpose  between  him 
and  the  mob  to  do  mischief,  and  violate  the  law ;  not  at 
some  future  period,  but  on  that  very  occasion ;  and  that  it 
was  for  the  jury  to  say  whether  the  prisoner  Wilkes  was 
not  a  participator  in  all  the  unlawful  transactions  that  fol- 
lowed. 

LiTTLEDALE,  J.  (in  summiug  up). — T  i  indictment  is 
founded  on  the  8th  section  of  the  stat.  7  &  8  Geo.  4, 
c.  30,  by  which  it  is  enacted,  that  if  any  persons  tu- 
multuously  assembled,  to  the  disturbance  of  the  public 
peace,  shall  unlawfully  and  with  force  demolish,  pull  down, 
or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy, 
any  church  or  chapel,  &c.,  or  any  house,  stable,  &c.,  every 
such  offender  shall  suffer  death  as  a  felon.  Now  it  is  pro- 
per here  to  remark,  that  that  part  of  the  act  that  every 
person  committing  this  offence  shall  suffer  death  as  a 
felon,  remains  in  force.  Some  discussion  has  occurred,  aa 
to  the  law  in  cases  where  persons  assemble  for  a  purpose, 
and  afterwards,  in  the  execution  of  that  punpose,  a  felony 
is  committed;  and  whether  all  the  persons  who  were  en- 
gaged in  the  original  purpose  are  guilty  of  that  felony, 
even  though  they  are  not  proved  to  have  been  present  at 
the  time  when  the  felony  was  committed.  There  is  a  good 
deal  applicable  to  this  subject  in  our  text-books,  which  I 
will  state  to  you.    Mr.  Seijeant  Hawkins,  in  his  Pleas  of 
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1839.        *^®  Crown  (a),  says : — "  It  seems  to  have  been  anciently 

^^'^^      the  more  prevailing  opinion,  that  those  only  were  to  be 

».  adjudged  principals  in  felony,  who  actually  did  the  fact; 

Howell. 

as  in  murder,  those  only  who  gave  the  mortal  blow ;   in 

rape,  those  only  who  actually  ravished  the  party,  &c. ;  and 
that  those  in  the  company  who  were  only  present,  and 
abetted  and  encouraged  the  doing  it,  were  to  be  esteemed 
accessaries,  or  at  most,  principals  in  the  second  degree 
only.  But  I  take  it  to  be  settled  at  this  day,  that  all  those 
who  assemble  themselves  together  with  a  felonious  intent, 
the  execution  whereof  causes  either  the  felony  intended  or 
any  other  to  be  committed,  or  with  an  intent  to  commit  a 
trespass,  the  execution  whereof  causes  a  felony  to  be  com- 
mitted, and  continuing  together  abetting  one  another  till 
they  have  actually  put  their  design  in  execution ;  and  also 
all  those  who  are  present  when  a  felony  is  committed,  and 
abet  the  doing  of  it,  as  by  holding  the  party  while  another 
strikes  him ;  or  by  delivering  a  weapon  to  him  that  strikes^ 
or  by  moving  him  to  strike,  are  principals  in  the  highest 
degree,  in  respect  of  such  abetment,  as  much  as  the  per- 
son who  does  the  fact,  which  in  judgment  of  law  is  as 
much  the  act  of  them  all,  as  if  they  had  all  actually  done 
it ;  and  if  there  were  malice  in  the  abettor,  and  none  in 
the  person  who  struck  the  party,  it  will  be  murder  as  to 
the  abettor,  and  manslaughter  only  as  to  the  other.  It 
doth  not  seem  necessary  to  the  making  an  abettor  a 
principal,  that  the  person  on  whom  the  felony  is  com- 
mitted should  be  under  any  terror  from  the  abetment,  and 
by  reason  thereof  discouraged  from  making  that  defence 
which  otherwise  he  might  have  made ;  but  it  seems  to  be 
sufficient  for  this  purpose,  that  the  person  who  does  the 
fact  is  encouraged  and  emboldened  in  it  from  the  hopes  of 
present  and  immediate  assistance  from  the  abettor,  whether 
he  be  within  view  of  the  fact,  or  not.  And  upon  this 
ground  it  hath  been  adjudged.  That  where  persons  com- 

(a)  2  Curw.  Hawk.  c.  29,  is.  7,  8,  &  9. 
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bined  together  to  stand  by  one  another  in  a  breach  of  the         \^9. 
peace^  with  a  general  resolution  to  resist  all  opposers^  and       ^^""'^     ' 
in  the  execution  of  their  design  a  murder  is  committed^  all  «. 

of  the  company  are  equally  principals^  though  at  the  time 
of  the  fact  some  of  them  were  at  such  a  distance  as  to  be 
out  of  view.  Also  upon  the  same  reason  it  hath  been 
adjudged^  That^  where  a  company  of  rogues  assault  a  man 
in  the  highway^  who  escapes  from  them^  and  then  one  of 
them  rides  from  the  rest,  in  the  same  highway,  and  robs 
another  out  of  the  view  of  his  companions^  and  then  re- 
turns to  them,  they  are  all  of  them  equally  principals. 
And  the  like  hath  been  adjudged  in  relation  to  all  those 
who  accompany  one  another  with  an  intent  to  commit  a 
burglary,  in  the  execution  whereof  some  stand  to  watch 
only  in  the  adjacent  places,  and  the  rest  actually  break, 
and  enter  the  house.  But  where  divers  persons  accom- 
pany one  another  in  the  doing  of  a  lawful  act,  and  one 
of  them  happens  to  kill  a  man,  he  that  gives  the  wound  is 
only  guilty  of  the  homicide,  and  the  rest  of  the  company 
shall  neither  be  esteemed  principals  nor  accessaries.  Also 
if  the  act  intended,  though  unlawful,  were  a  bare  trespass, 
and  one  of  the  company  be  guilty  of  larceny,  it  is  a  felony 
in  such  offender  only,  because  it  is  a  crime  of  a  nature  en- 
tirely different  from  that  intended,  and  not  caused  by  the 
execution  of  it/'  Besides  these  passages,  there  are  others 
in  Sir  W.  RusselFs  work  (a),  in  which  the  authorities 
are  collected,  and  it  is  there  laid  down — '^  In  order  to 
render  a  person  a  principal  in  the  second  degree,  or 
an  aider  and  abettor,  he  must  be  present  aiding  and 
abetting  at  the  fact,  or  ready  to  afford  assistance,  if  ne- 
cessary ;  but  the  presence  need  not  to  be  a  strict  actual 
immediate  presence,  such  a  presence  as  would  make  him  an 
eye  or  ear  witness  of  what  passes.  So  that,  if  several  per- 
sons set  out  together,  or  in  small  parties,  upon  one  com« 
mon  design,  be  it  murder  or  other  felony,  or  for  any  other 

(a)  1  Rum.  C.  &  M.  c.  1. 


Howell. 
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1839.        purpose  unlawful  in  itself,  and  each  takes  the  part  as- 
^     "^     ^      signed  him :  some  to  commit  the  fact,  others  to  watch  at 
V.  proper  distances  and  stations  to  prevent  a  surprise,  or  to 

favour,  if  need  be,  the  escape  of  those  who  are  more  imme- 
diately engaged ;  they  are  all,  provided  the  fact  be  com- 
mitted, in  the  eye  of  the  law,  present  at  it ;  for  it  was  made 
a  common  cause  with  them,  each  man  operated  in  his  sta- 
tion at  one  and  the  same  instant,  towards  the  same  common 
end,  and  the  part  each  man  took  tended  to  give  counte- 
nance, encouragement,  and  protection  to  the  whole  gang, 
and  to  ensure  the  success  of  their  common  enterprize/' 
It  appears  from  these  passages,  that  there  are  cases  in  our 
law,  where  persons  setting  out  engaged  in  a  particidar 
object,  and  in  the  promotion  of  that  object  a  felony  was 
committed,  though  not  originally  intended,  and  where 
death  has  ensued,  they  have  been  all  found  guilty  of  murder 
or  manslaughter  (a).  If,  in  the  pursuit  of  a  common  ob- 
ject, a  felony  is  committed,  the  question  arises  on  these 
distinctions  which  I  have  stated,  whether  all  the  parties 
are  guilty  of  felony,  supposing  they  are  proved  to  be  present 
and  engaged  with  the  others  in  the  common  design,  though 
they  were  not  present  when  the  felony  was  committed, 
provided  it  was  committed  by  some  of  those  who  were  the 
parties  engaged  in  the  original  design.  A  distinction  has 
been  made,  where  the  original  purpose  was  entirely  lawful; 
where  it  was  to  do  an  act  not  indictable ;  where  it  was  to 
commit  a  misdemeanor;  and  where,  among  other  things, 
it  was  to  do  a  felonious  act ;  and  where  expressions  were 
used  which  shewed  a  general  intent  to  do  mischief,  and  resist 
all  opposers.  I  will  now  consider  whether  any  of  these 
positions  are  applicable  to  this  case,  and  I  think  it  will  ap- 
pear that  they  are  not,  and  that  they  have  no  application 
to  the  present  case.  I  will,  however,  point  out  to  you 
some  cases  in  which  questions  would  arise  on  the  law  as 

(a)  See  also  the  cases  of  Bex  v.  Whithome,  Id.  p.  394 ;  and  Re^. 
EdmeadSf  ante,  Vol.  Zj  p.  390;  Bex  v.  Sheppard,  ante,  p.  121,  and  the 
V.  Hawkins,    Id.  p.  392  ;    Reg.  v.      authorities  there  referred  to. 
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laid  down  by  the  text  writers.    Suppose  a  dozen  or  twenty        1039. 
persons  to  determine  at  a  meeting  that  they  would  go  and 
kill  game  ;  the  game  may  be  killed  upon  their  own  land^  v. 

or  by  leave  of  the  owner  of  the  land ;  all  that  is  lawful, 
and  there  would  be  no  trespass ;  but  if,  instead  of  that, 
they  met  for  the  purpose  of  going  on  other  peoples*  land 
without  their  leave,  that  would  be  a  trespass :  or  if  they 
went  into  a  free  warren,  the  act  of  killing  game  there 
would  be  a  trespass.  Suppose,  instead  of  that,  they 
agreed  to  go  out  armed  at  night  to  the  number  of 
three,  and  were  to  take  game,  that  would  be  a  misde- 
meanor. I  will  put  a  fourth  case — suppose  the  intention 
expressed  by  them  to  be  to  go  and  steal  poultry,  and  not 
being  provided  with  a  sufficient  number  of  guns,  they  go 
and  steal  guns  to  be  better  armed.  In  the  first  case, 
their  intention  was  lawful;  in  the  second,  to  commit  a 
trespass;  in  the  third,  a  misdemeanor;  and  in  the  fourth, 
a  felony  :  and  if  in  any  one  of  these  cases  a  conflict  hap- 
pened and  death  ensued,  and  it  was  murder  in  some  of  the 
persons  engaged  in  these  pursuits,  the  inquiry  would  arise 
as  to  the  persons  who  were  joining  in  the  original  design, 
but  no  parties  to  the  murder.  However,  it  appears  to 
me  that  this  doctrine  is  not,  nor  are  these  distinctions 
any  of  them  applicable  to  the  present  case.  The  first 
difficulty  is,  as  to  who  were  present  at  the  meeting  at  Hol- 
loway-head,  where  the  original  design  is  said  to  have 
been  formed;  because  in  the  cases  put  by  Serjeant  Haw- 
kins, and  in  the  other  cases,  the  parties  met  for  some  com- 
mon design.  Then  who  are  the  persons  who  concoct  this 
design?  Some  come  from  Holloway-head,  some  from 
other  places;  some  joined,  and  some  left.  You  must  not 
assume  that  they  all  assembled  at  the  place  from  which 
they  set  out — suppose  200  met  at  Holloway-head,  and 
came  from  that  place,  the  numbers  would,  no  doubt,  be  in- 
creased by  others  who  joined  them  on  the  road,  and  who 
would  know  nothing  of  the  original  design,  and  it  would 
be  almost  impossible  to  ascertain  out  of  the  2000  persons 
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1839.         ^^  more  that  were  at  Messrs.  Bournes',  whether  any  of  the 
^~'''     '      persons  who  were  present  at  the  time  when  the  original 
V,  design  was  formed,  were  present  or  not.   Another  difficaltj 

then  arises,  which  is,  whether  any  of  the  persons  who  were 
present  when  the  plan  was  formed,  were  the  persons  who 
actually  committed  the  felony  at  Messrs.  Bournes\  Then 
arises  the  further  difficulty  as  to  the  intent,  and  in  consi- 
dering the  matter  with  respect  to  the  law  as  laid  down  by 
Mr.  Serjeant  Hawkins,  you  must  be  satisfied  as  to  the 
intent  of  the  parties  when  they  set  out  to  go  to  the  Bull- 
ring. Now  some  might  have  had  an  honest  and  innocent 
intention  of  discussing  some  matter  of  their  own,  without 
anything  to  constitute  an  unlawful  assembly;  though, 
when  they  came  to  the  place  and  continued,  it  might 
have  become  an  unlawful  assembly.  When  you  come 
to  consider  the  rules  of  law  which  I  have  stated  to 
you,  it  is  essential  that  you  should  be  satisfied  of  the  in- 
tent of  the  parties  when  they  set  out  for  the  BuU-ring. 
Some  might  have  intentions  perfectly  innocent,  others 
might  wish  to  shew  their  force,  and  that,  in  a  large  assem- 
bly of  people,  might  constitute  an  oflTence ;  others  might  be 
setting  themselves  in  array,  and  perhaps  opposing  them- 
selves to  the  police;  others  might  intend  plunder  and 
burning ;  but  we  have  no  distinct  evidence  of  the  intention 
of  those  who  set  the  others  in  motion,  or  whether  they  had 
any  distinct  or  definite  plan  at  all.  I  therefore  think  that 
the  law,  which  says  that  a  man  may  be  convicted  of  a 
felony,  who  was  neither  present  at  the  time  it  was  com- 
mitted, nor  in  any  way  a  party  aiding  and  abetting,  but 
who  was  a  party  to  a  common  object,  intended  for  the 
doing  of  a  particular  act,  does  not  apply  here.  Your 
attention,  therefore,  ought  to  be  confined  to  the  particular 
subject  of  the  felony  charged  on  this  indictment ;  but  as 
applicable  to  this,  as  well  as  every  other  felony,  I  am 
bound  to  tell  you  that  it  is  not  necessary,  to  make  a 
party  guilty  of  felony,  that  his  should  be  the  hand  by 
which  it  is  committed.     Those  who  are  aiding,  abetting. 


MIDLAND  CIRCUIT,  3  VICT.  453 

and  assisting^  are  principals  in  the  second  degree,  and  are  1339^ 
equally  guilty  with  the  principals  in  the  first  degree,  as 
they  encourage  them  to  go  on,  and  prevent  other  people 
from  hindering  them ;  and  it  is  not  necessary  that  parties 
aiding  should  be  within  view  of  the  fact,  if  they  are  so 
placed  as  to  prevent  persons  coming  to  the  assistance  of 
the  party  injured.  With  respect  to  the  demolishing  of  the 
house,  the  law  as  laid  down  by  Baron  Gumey,  in  the  case 
of  Rex  V.  Batt,  has  been  very  properly  cited  to  you.  In 
that  case  it  appeared  that  a  riotous  mob,  having  a  feeling 
of  ill-will  against  a  coal-lumper,  went  to  a  house  where  he 
kept  his  pay  table,  and  with  menaces  of  murdering  him,  they 
destroyed  part  of  the  house,  and  continued  throwing  stones 
at  it  till  they  were  compelled  by  the  police  to  desist ;  and 
it  was  decided  that  they  might  be  convicted  of  beginning 
to  demolish  under  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  though 
their  principal  object  was  to  injure  the  lumper ;  provided 
it  was  also  their  object  to  demolish  the  house,  on  ac- 
count of  its  being  used  by  him  or  his  men,  and  although 
they  had  not  any  ill-will  against  the  owner  of  the  house 
personally.  And  there  is  no  doubt,  that  if,  their  principal 
object  being  to  injure  the  individual,  they  had  also  the  ob- 
ject to  demolish  the  house,  they  ought  to  be  found  guilty 
of  feloniously  beginning  to  demolish,  although  they  had 
no  ill-will  against  the  owner  of  the  house.  Baron  Gnmey 
refers  to  the  case  of  Rex  v.  Thomas  (a),  decided  by  me. 
It  there  appeared  that  the  prisoner  and  others  on  the 
15th  of  March,  1830,  at  about  midnight,  came  to  the 
house  of  the  prosecutor,  and  that,  having  in  a  riotous 
manner  burst  open  the  door,  they  broke  some  of  the 
furniture,  all  the  windows,  and  one  of  the  window  frames, 
and  forced  out  a  small  iron  bar;  and  that  after  doing 
this  mischief  they  went  away.  It  did  not  appear  that 
there  was  anything  to  hinder  the  rioters  from  doing  more 
damage  if  they  had  chosen   so  to   do.     I  held  in  that 

(fl)  Ante,  Vol.  4,  p.  237. 
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1839.  case,  "  That  this  will  not  be  a  beginning  to  demolish^ 
within  the  act  of  Parliament,  nnless  the  juiy  shall  be  sa- 
tisfied that  the  ultimate  object  of  the  rioters  was  to  demo- 
lish the  house,  and  that,  if  they  had  carried  their  inten- 
tions into  full  effect,  they  would,  in  point  of  fact,  hare  de- 
molished it.  Now,  here  that  is  not  so,  for  they  come  to 
do  a  great  deal  of  mischief,  and  then  go  away,  having 
manifestly  completed  their  purpose,  and  done  aU  the  injury 
they  meant  to  do/^  A  nearly  similar  rule  is  laid  do¥ni 
by  Lord  Chief  Justice  Tlndal,  in  a  case  (a)  where  parties 
pursued  an  individual  who  took  refuge  in  a  house,  and 
broke  the  windows  and  destroyed  the  furniture,  and  then 
went  away ;  and  in  the  case  of  Rex  v.  Batt,  Baron  Gur- 
ney  says,  '^  In  the  case  of  Rex  v.  Thomas,  there  was  no- 
thing to  prevent  the  rioters  from  going  on,  and,  in  favour 
of  life,  it  was  inferred  that  as  they  left  off  voluntarily,  they 
never  had  any  intention  of  proceeding  further.  But  cer- 
tainly that  is  not  so  here,  because  there  is  the  interference 
of  the  police,  and  it  was  after  the  threats  of  the  police  that 
the  mob  desisted.  If  you  are  of  opinion  that  this  mob 
began  to  do  mischief  to  the  house,  intending  to  persist  in 
demolishing  it  if  they  were  not  interrupted,  th  offence 
charged  will  have  been  committed.^'  There  is  no  doubt 
that  the  rule  of  law  as  there  laid  down  is  applicable  to  this 
case.  If  part  of  the  object  of  these  rioters  was  to  destroy 
and  demolish  this  house,  and  they  began  to  demolish  it, 
they  are  clearly  guilty  of  this  felony.  The  demolition  in 
this  case  was  by  means  of  fire,  and  though  there  is  a  spe- 
cific enactment  as  to  arson,  yet  if  burning  is  the  means  of 
the  demolition  of  the  house,  it  is  just  as  much  within  this 
enactment  as  the  knocking  down  of  the  house  by  hammers 
or  crow-bars  or  anything  else.  If  the  mob  went  away  without 
doing  any  act  at  all,  they  would  not  be  guilty  of  this  offence, 
whatever  their  intention  might  be;  but  if,  having  once  be- 
gun it,  they  are  prevented  from  going  on  with  the  act  of  de- 
Co)  The  case  oi  Rex  v.  Piice^  ante,  Vol.  5,  p.  510. 
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molition  by  the  interference  of  the  military,  I  am  of  opinion  2839. 
that  it  is  a  case  clearly  within  this  enactment.  There  was  an- 
other question  made  as  to  whether  this  house  is  properly  de- 
scribed as  in  ^'  the  parish  of  Birmingham."  It  appears  to 
me  on  the  evidence  that  it  is,  and  I  have  also  looked  into 
the  local  act  (a),  and  am  satisfied  upon  it;  and  I  think  that 
it  is  not  less  "  the  parish  of  Birmingham/*  because  for 
some  ecclesiastical  purposes  it  is  divided  into  three  distinct 
parishes — St.  Martin,  St.  George,  and  St.  Philip.  [His 
Lordship  recapitulated  the  evidence  in  the  case.]  You 
will  say,  whether  the  prisoners,  or  either  of  them,  either 
began  to  demolish  the  house,  or  aided  or  assisted  in  so  do- 
ing. If,  after  having  proceeded  a  certain  length,  the  mob 
left  off  of  their  own  accord  before  the  act  of  demolition 
was  completed,  that  would  be  evidence  from  which  a  jury 
might  infer  that  they  did  not  intend  to  demolish  the 
house ;  but  if  they  were  prevented  by  the  police,  or  any 
other  force,  that  would  be  evidence  to  shew  that  they  were 
compelled  to  desist  from  that  which  they  had  designed, 
and  it  would  be  for  the  jury  to  infer  that  they  had  begun 
to  demolish  within  the  meaning  of  this  act  of  Parliament. 
You  must,  however,  be  satisfied  that  there  was  a  beginning 
to  demolish  the  house.  The  shop  shutters  are  not  part  of 
the  house,  they  are  not  part  of  the  freehold,  and  if  all 
that  these  persons  had  done  was  demolishing  the  window- 
shutters,  that  would  not  be  within  this  statute.  However, 
it  appears  here  that  the  house  itself  is  set  on  fire,  and 
though  setting  fire  to  a  house  is  a  substantive  felony,  yet 
if  fire  is  made  the  means  of  attempting  to  destroy  a 
house,  it  is  as  much  a  beginning  to  demolish  as  if  any 
other  mode  of  destruction  were  resorted  to. 

The  jury  found  the  prisoner  Wilkes  not  guilty, 
and  convicted  all  the  other  prisoners. 

(a)  The  statute  9  Geo.  4,  c.  llv.   (Loc.  &  Perl.) 
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Campbell,  A.  G.,  Balguy,  Hill,  and  Waddington,  for  the 
Crown. 

Miller,  for  the  prisoner  Jones. 
Daniel,  for  the  prisoner  Wilkes. 

[Attomiea— So/ici/or*  of  the  Treasury  Sf  Griffithn^  for  the  prosecution, 

and  Wright,  for  the  prisoners.] 


Every  man  has 
a  right  to  give 
every  public 
matter  a  can- 
did, full,  and 


Regina  V.  Collins. 

JLilBEL. — ^The  indictment  charged,  that  on  the  4th  day 

of  July,  3  Vict.,  at  the  parish  of  Birmingham,  in  the  county 

of  Warwick,  10,000  persons  unknown,  with  force  and  arms, 

free  discussion;  unlawfully  did  assemble,  armed  with  divers  offensive  wea- 

but  although 

the  people  have  pons,  to  wit,  sticks,  clubs,  and  daggers,  bearing  banners 
cuafanyViev-  ^^^  ^^^9  ^nd  Were  then  and  there  making  a  great  noise 
ances  they  have  ^^^  disturbance,  to   the  CTeat   terror  and  alarm  of  the 

to  coroplam  of,  '  ^ 

they  must  not  peaceable   subjects   of   our   Lady  the   Queen,  and  that 

to  excite  tu-  Gcorge  Martin  and  John  Hugh  Sweeting,  together  with 

wty  pubiish'a  certain  other  persons,  forming  and  being  part  of  the  Lon- 

paper  on  any  ^Jqjj  metropolitan  police  force,    having   theretofore  been 

such  matter,  ^  ^         ^  \  ° 

and  it  contain  swom  in  and  then  being  special  constables  of  the  Bo- 
no more  than  a  i/»-o«»i  •  n   ^\  .    ±    i^      » 

calm  and  quiet  rough  of  Birmmgham,  m  pursuance  of  the  statute  m 
discussion,  ai-     g^^j^  ^^^^  made  and  provided,  did,  by  the  order  and  di- 

lowing  some-  ^  7  i      j 

thing  for  a  little  rcctiou   of  William    Scholefield,   Esq.,   and   John    Kaye 

minds,  that  will  Booth,  Esq.,  justiccs  of  our  said  Lady  the  Queen,  assigned 

if  the  paper  go'  ^  ^®^P  *^®  pcacc,  disperse,  separate,  and  remove,    and 

bey » ...  .1.11,  ^jjj  cause  and  procure  to  be  dispersed,  separated,  and  re- 

and  be  calcu-  ^  x  i.  ^ 

lated  to  excite  moved,  the  Said  unlawful  assembly  of  persons,  and  that 
li^beU  *     *  *     they  the  said  G.  M.  and  J,  H.  S.,  were,  together  with  the  said 

A  defendant 
was  tried  for 

publishing  a  let^^r^  purporting  to  be  the  resolutions  of  a  body  of  persons  calling  themselves  the 
General  ConvenMon,  and  in  one  part  of  it  stated  that  an  outrage  had  been  committed  on  the 
people  of  Birmingham  by  a  force  "  acting  under  the  authority  of  men,  who,  when  out  of  office, 
sanctioned  and  took  part  in  the  meetings  of  the  people."  A  witness  for  the  Crown  stated  in  his 
cross-examination,  that  he  had  formerly  belonged  to  the  Convention,  but  had  since  resigned, 
and  had  become  a  town  councillor  of  Birmingham.  It  was  proposed  to  ask  him  further  in  cross- 
examination,  as  to  what  he  said  at  a  meeting  at  which  the  Convention  was  agreed  on,  but 
which  took  place  nearly  a  year  before  the  publication  of  the  alleged  libel  :—IJeid,  that  this  could 
not  be  done. 
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Other  persons  forming  part  of  the  metropoUtan  police  force,         1339, 
then  and  there  acting  in  the  due  execution  of  their  duty      ^ — >^^ 
as  such  special  constables,  in  dispersing  and  causing  to  be  v. 

dispersed  the  said  unlawful  assembly  of  persons;  and  that 
the  defendant  intending  to  excite  divers  liege  subjects 
of  the  Queen  to  resist  the  laws  and  to  resist  the  persons 
so  being  part  of  the  metropolitan  police  force  in  the  due 
execution  of  their  duty,  and  to  bring  the  said  force  into 
hatred  and  contempt,  and  to  procure  unlawful  meetings, 
and  to  cause  divers  liege  subjects  of  the  Queen  to  believe 
that  the  laws  of  this  kingdom  were  unduly  administered, 
and  intending  to  disturb  the  public  peace,  and  to  raise 
discontent  in  the  minds  of  the  subjects  of  the  Queen,  and 
raise  and  excite  tumult  and  disobedience  to  the  laws,  did 
publish  a  certain  false  &c.  libel,  "  of  and  concerning  the 
said  persons  so  being  part  of  the  London  metropolitan 
police,  and  of  and  concerning  the  administration  of  law 
and  justice  within  this  realm,  containing  the  false,  mali- 
cious, scandalous,  seditious,  and  libellous  matter  follow- 
ing, that  is  to  say : — 

"Resolutions  unanimously  agreed  to  by  the  General 
Convention. 

"Resolved — 1st,  That  this  Convention  is  of  opinion, 
that  a  wanton,  flagrant,  and  unjust  outrage  has  been 
made  upon  the  people  of  Birmingham  by  a  blood-thirsty 
and  unconstitutional  force  from  London,  acting  under  the 
authority  of  men  who,  when  out  of  oflSce,  sanctioned  and 
took  part  in  the  meetings^'fef  the  people,  and  now  when 
they  share  in  the  public  plunder  seek  to  keep  the  people 
in  social  slavery  and  political  degradation. 

"2nd,  That  the  people  of  Birmingham  are  the  best 
judges  of  their  own  right  to  meet  in  the  Bull-ring  or  else- 
where, have  their  own  feelings  to  consult  respecting  the 
outrage  given,  and  are  the  best  judges  of  their  own  power 
and  resources  to  obtain  justice. 

"  3rd,  That  the  summary  and  despotic  arrest  of  Dr* 
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1839.  Taylor^  our  respected  colleague^  affords  another  conTincing 
proof  of  the  ahsence  of  all  justice  in  England,  and  clearly 
shews  that  there  is  no  security  for  life,  liberty,  or  pro- 
perty, till  the  people  have  some  controul  over  the  laws 
they  are  called  upon  to  obey. 

"  By  order,  W.  Lovett,  Sec. 

"  Friday,  July  5,  1839.'' 

There  were  other  counts  in  the  indictment,  which  were 
founded  on  different  portions  of  the  libel. 

To  prove  the  prefatory  allegations,  that  there  was  an 
unlawful  assembly  in  Birmingham  on  the  4th  of  July, 
1839,  that  George  Martin  and  John  Hugh  Sweeting, 
and  others  of  the  metropolitan  police  force,  were  sworn  in 
as  constables,  and  that  they  by  the  directions  of  the  ma- 
gistrates dispersed  the  mob.  Dr.  Booth,  Grcorge  Martin, 
and  other  witnesses,  were  called,  and  stated  to  the  same 
effect  as  was  proved  with  respect  to  those  points  in  the 
case  of  Reffina  v.  Neale  (a);  and  it  was  also  proved  that 
by  the  direction  of  the  defendant  500  copies  of  the  paper 
set  out  in  the  indictment  were  printed,  and  300  of  them 
posted  up  in  various  parts  of  the  town  of  Birmingham. 

The  libel  was  read,  s  nd  at  the  desire  of  Goulbum^  Seijt., 
for  the  defendant,  Mr.  Salt  (whose  name  was  on  the  back 
of  the  indictment)  was  called :  he  stated  that  he  was  a 
town  coimcillor  of  Birmingham,  and  that  he  had  been  one 
of  the  Convention,  but  had  resigned,  and  that  he  was 
present  at  a  meeting  at  Holloway-head  on  the  6th  of 
August,  1838,  which  was  a  meeting  to  agree  on  the  Con- 
vention, and  that  Mr.  Alderman  Muntz  and  Mr.  Attwood 
(the  member  of  Parliament)  were  present,  and  that  a  large 
body  of  persons  were  assembled. 

Goulbum,  Serjt.,  proposed  to  ask  the  witness  as  to  what 
he  said  at  that  meeting. 

(a)  Ante,  p.  431. 
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Campbell,  A.  G.,  for  the  Crown. — ^I  submit  that  what        1339^ 
the  witness  then  said  is  not  admissible  in  evidence  in  the  ^ 

present  case.    How  can  language  used  by  Mr.  Salt  on  the  9. 

6th  of  August^  1838,  be  in  the  slightest  degree  relevant 
to  the  publication  of  this  Ubel  in  Birmingham  on  the  5th 
of  July,  1839  ? 

Goulbum,  Seijt. — The  libel  arises  out  of  it.  It  says — 
'*  acting  under  the  authority  of  men  who,  when  out  of  of- 
fice, sanctioned  and  took  part  in  the  meetings  of  the  peo- 
ple.^^  I  do  not  put  it  that  it  is  evidence,  because  it  proves 
the  truth  of  the  placard;  but  the  question  for  the  jury 
being,  whether  this  is  a  seditious  Ubel,  it  is  important  for 
the  jury  to  know  what  has  preceded  it. 

Campbell,  A.  G. — ^This  is  an  indictment  for  libel,  which 
contains  introductory  averments,  which  I  have  called  wit- 
nesses to  prove,  and  any  evidence  to  contradict  those  in- 
troductory averments  is  clearly  admissible.  The  evidence 
proposed  to  be  given  does  not  go  to  disprove  any  part  of 
the  introductory  averments,  but  merely  goes  to  shew  that 
at  some  prior  time  A.  B.,  J.  S.,  or  X.  Y.,  have  used  inflam- 
matory language  which  was  not  prosecuted. 

LiTTLEDALE,  J. — ^Thc  ouly  Way  in  which  this  could  be 
receivable  in  evidence  is,  that  the  defendant  has  mentioned 
in  a  part  of  the  alleged  libel  that  these  men  acted  on  the 
authority  of  '^  persons  who,  when  out  of  office,  sanctioned 
and  took  part  in  the  meetings  of  the  people ;''  and,  in  or- 
der to  shew  that  sanction,  Mr.  Serjt.  Goulbum  asks  Mr. 
Salt  whether  he  did  not  say  certain  things.  Now,  if  the 
evidence  were  admissible  on  that  ground,  it  would  be  only 
as  proving  the  truth  of  the  statements  of  the  libel.  I 
therefore  think  that  I  ought  not  to  receive  the  evidence. 

The  evidence  was  rejected. 
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1839.  Goulbvm,  Serjt.^  addressed  the  jury  for  the  defendant, 

^ — >^^^      and  argued  that  this  publication  was  not  a  libel,  induced 

Reoina  .  /.     1  1. 

V.  as  it  was  by  the  conduct  of  the  pouce;  and  that  the  terms 

oLLiNs.  ^£  .^  were  not  so  violent  as  those  that  had  been  made  use 
of  by  persons  who  had  afterwards  filled  high  situations  in 
this  country. 

LiTTLEDALE,  J.  (iu  Summing  up). — ^You  will  first  have 
to  consider  whether  the  statement  at  the  commencement 
of  the  indictment,  that  there  was  an  unlawful  assembly 
which  was  dispersed  by  the  police,  be  true  or  not,  and  if  it 
be  true,  you  will  then  have  to  consider  whether  this  pubH- 
cation  was  or  was  not  a  calm  and  temperate  discussion  of 
the  events  which  had  occurred ;  for  if  the  object  of  it 
were  merely  to  shew  that  the  conduct  of  the  police  was 
improper,  that  would  not  be  illegal,  because  every  man 
has  a  right  to  give  every  public  matter  a  candid,  full,  and 
free  discussion.  If  the  language  of  this  paper  was  intended 
to  find  great  fault  with  the  poKce  force,  even  that  might 
not  go  beyond  the  bounds  of  fair  discussion ;  and  you  have 
to  say,  looking  at  the  whole  of  this  paper,  whether  or  not 
it  does  so.  With  respect  to  the  first  resolution,  if  it  contains 
no  more  than  a  calm  and  quiet  discussion,  allowing  some- 
thing for  a  little  feeling  in  men's  minds,  (for  you  cannot 
suppose  that  persons  in  an  excited  state  will  discuss  sub- 
jects in  as  calm  a  manner  as  if  they  were  discussing  mat- 
ters on  which  they  felt  no  interest),  that  would  be  no  libel; 
but  you  will  consider  whether  the  kind  of  terms  made  use 
of  in  this  paper  have  not  exceeded  the  reasonable  bounds 
of  comment  on  the  conduct  of  the  London  police.  With 
respect  to  the  second  resolution,  it  is  no  sedition  to  say, 
that  the  people  of  Birmingham  had  a  right  to  meet  in  the 
Bull-ring,  or  anywhere  else;  but  you  are  to  consider, 
whether  the  words,  that  they  '^  are  the  best  judges  of  their 
own  power  and  resources  to  obtain  justice,^'  meant  the  re- 
gular mode  of  proceeding,  by  presenting  petitions  to  the 
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Crown^  or  either  house  of  Parliament^  or  by  publishing  a         1^39, 
declaration  of  grievances ;  or  whether  they  meant  that  the 
people  should  make  use  of  physical  force  as  their  own  re-  0. 

source  to  obtain  justice^  and  meant  to  excite  the  people  to 
take  the  power  into  their  own  hands,  and  meant  to  excite 
them  to  tumult  and  disorder.  The  third  resolution  refers 
to  the  arrest  of  Dr.  Taylor;  and  if  the  arrest  of  Dr.  Taylor 
was  considered  to  be  illegal,  the  defendant  had  a  right  to 
discuss  it  in  a  calm,  quiet,  and  temperate  manner;  and  if 
Dr.  Taylor  had  been  arrested  in  a  manner  wholly  illegal 
and  improper,  we  may  allow  for  some  warmth  of  expres- 
sion.  I  have  already  said  that  the  people  have  a  right  to 
discuss  any  grievances  that  they  have  to  complain  of,  but 
they  must  not  do  it  in  a  way  to  excite  tumult.  It  is  im- 
puted that  the  defendant  published  this  paper  with  that 
intent,  and  if  he  did  so  it  is  in  my  opinion  a  seditious 
libel.  It  seems  that  on  former  occasions  a  great  deal  of 
strong  discussion  has  taken  place ;  but  if  that  be  so,  it  is  no 
justification  of  the  defendant  that  other  libels  have  been 
published  that  have  not  been  prosecuted. 

Verdict— Guilty. 

Campbell,  A.  G.,  Balguy,  and  Waddington,  for  the  Crown. 
GotUbum,  Serjt,  for  the  defendant. 

[Attomies — Solicitors  of  the  Treatury  8f  Griffiths,  for  the  prosecution ;  and 

Wright,  for  the  defendant] 
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Begin  A  v.  Lovett. 


ifthemanu-      JLlBEL. — The  indictment,  which  was  in  predsely  the 

bTproved  to*bi  8*™®  ^^^™  ^  *^^*  ^^  *^®  preceding  case  of  Regma  v.  Co*- 
in  the  hand-      /f^  /q\  charged  that  the  defendant  did  "  write  and  pnb- 

writingofthe  \  />  &  ^  *- 

defendant,  and   lish,  and  causc  and  procure  to  be  written  and  published/' 
ed  to  have  been  &  scditious  libel.     The  libel  was  the  same  handbill  which 

printed  and 
published,  this 
is  evidence  to 
go  to  the  jury 
that  it  was  pub- 
lished by  the 
defendant,  al- 
though there 
be  no  evidence 
given  to  shew 
that  the  print- 
ing and  publi- 


was  the  subject  of  the  indictment,  in  the  preceding  case  of 
Begina  v.  Collins. 

The  defendant  surrendered  in  discharge  of  his  bail,  and 
was  arraigned  at  the  bar. 

Campbeli,  A.  G.,  for  the  crown. — ^As  Mr.  Lovett  defends 
himself,  it  would  be  probably  more  convenient  to  him  to 


Se^Srlction  of  comc  to  the  table  rather  than  stand  at  the  bar.      I  can 


have  no  objection. 

The  defendant  left  the  bar  and  took  a  seat  at  the 
table  (A). 

Campbell^  A.  6.,  in  his  opening,  suggested  that  if  the 


the  defendant. 

If  a  paper, 
published  by 
the  defendant, 
has  a  direct 
tendency  to 
cause  unlawful 
meetings  and 
disturbances, 

and  to  lead  to  a  defendant  had  no  objection,  the  witnesses  who  were  called 
Uws,  u°is  a^e*  ^  ^^®  ^^*^^  ^^  Reffina  v.  Collins,  to  prove  the  introductory 

ditious  libel; 
and  with  re- 
spect to  the  intent  every  one  must  be  taken  to  intend  the  natural  consequences  of  what  he  has  done. 

A.  and  B.  were  separately  indicted  for  publishing  the  same  libel.  Both  indictments  contain- 
ing the  same  prefatory  allegations.  A.  was  tried  first,  and  on  the  trial  of  B.  such  of  the  wit- 
nesses as  had  been  also  examined  on  the  trial  of  A.  had  (by  consent)  their  evidence  read  over 
to  them  from  the  Judge's  notes,  B.  being  allowed  to  further  cross-examine  them. 

A  defendant,  who  surrenders  to  take  his  trial  on  a  charge  of  misdemeanor,  need  not  stand  at 
the  bar  to  be  tried,  but  may  be  allowed  a  place  at  the  table  of  the  Court 


(a)  Ante,  p.  456. 

(6)  In  the  case  of  Regina  v.  Vin- 
cent and  Edwards^  ante,  p.  275,  the 
defendant  Vincent,  who  conducted 
his  own  defence,  was  allowed  to 
have  a  place  at  the  table  of  the 
Court,  although  he  was  in  custody 
under  his  sentence  in  the  case  of 
Regina  v.  Vincent  and  others^  ante, 
p.  91.     The  case  oi  Regina  v.  Vin- 


cent and  Edwards^  was  tried  on  the 
Nisi  Prius  side  of  the  assizes^  the 
indictment  having  been  removed 
by  certiorari.  See  also  the  case  of 
Rex  V.  Carlile^  ante,  VoL  6,  p.  636. 
As  to  the  practice  in  cases  (^ 
felony  where  the  party  has  been  on 
bail,  see  the  case  of  Regina  v.  St. 
George,  post,  483. 
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averments  in  the  indictment  in  that  case,  should  be  now         1339, 
called,  and  their  evidence  read  over  to  them  from  the 
learned  Judge^s  notes ;    the  defendant  putting  any  addi- 
tional questions  to  them  on  cross-examination. 

The  defendant  assented  to  this  proposition;  and  those  of 
the  witnesses  who  were  examined  in  the  case  of  Regina  v. 
Collins,  were  recalled,  and  the  evidence  given  by  each  in 
that  case,  having  been  read  over  to  him  by  the  learned 
Judge,  the  defendant  was  asked  if  he  had  any  further 
question  to  put  to  them  in  cross-examination  (a). 

It  was  proved  that  the  manuscript  of  the  alleged  libel 
was  in  the  handwriting  of  the  defendant,  and  evidence  was 
also  given  by  Mr.  Watson,  a  printer,  that  he  had  printed 
500  copies  from  it,  300  of  which  another  witness,  named 
Clarke,  proved  that  he  had  posted  about  the  town  of  Bir- 
mingham. There  was  no  evidence  to  connect  the  defend- 
ant with  the  printing  or  the  posting,  except  the  hand- 
writing of  the  manuscript. 

The  alleged  libel  was  read  from  the  manuscript. 

LiTTLEDALE,  J. — What  is  the  evidence  of  publication  ? 
You  have  proved  that  the  manuscript  is  in  the  hand- 
writing of  the  defendant,  but  you  have  not  proved  that  he 
gave  authority  to  publish  it,  or  to  apply  to  the  printer. 

Balguyy  for  the  Crown. — I  find  it  laid  down  (A)  in  this 
way : — "  The  publication  may  be  directly  proved  by  evi- 
dence that  the  defendant  with  his  own  hand  distributed 
copies  of  the  libel,  or  exposed  its  contents,  or  painted  an 
ignominious  sign  over  the  door  of  another,  or  took  part  in 
a  procession  carrying  a  representation  of  the  plaintiff  in 
effigy  for  the  purpose  of  exposing  him  to  contempt  and 
ridicule,  or  maliciously  read  or  sung  the  contents  of  the 
libel  in  the  presence  of  others ;  all  of  these  facts  are  direct 
proofs  of  the  averment  that  the  defendant  published  the 

(a)  See  the  case  oiRex  v.  Foster,  ante,  VoL  7,  p.  495. 
(6)  2  Stark,  on  £t.  454. 

H  H  2 
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1839.  alleged  libel.  But  it  frequently  happens  that  no  direct 
proof  can  be  given  of  the  defendant's  agency  in  the  pubU" 
cation  of  the  libel^  and  resort  must  be  had  to  indirect  eri- 
dence^  in  order  to  connect  him  with  the  libel^  and  fix  him 
with  its  publication.  The  most  usual  and  important  piece 
of  evidence  for  this  purpose^  consists  in  proving  that  the 
libel  published  is  in  the  handwriting  of  the  defendant. 
When  the  plaintiff  has  proved  this^  he  has,  if  the  comity 
be  not  material,  made  out  such  a  prim&  facie  case  as 
entitles  him  to  have  the  contents  read  in  evidence.'' 

LiTTLEDALE,  J. — In  Sir  Francis  Burdetfs  case  (a),  the 
main  question  was  as  to  the  county  in  which  the  libel  was 
published. 

The  defendant. — It  was  proved  there  that  his  servant 
put  it  into  the  post-office. 

Balguy. — It  is  further  said  by  a  great  authority  (Lord 
Holt),  in  the  case  of  RexY,  Beare  (i),  that  "  when  a  libel  is 
produced,  written  in  a  man's  own  hand,  he  is  taken  in  the 
mainer,  and  that  throws  the  proof  upon  him,  and  if  he 
cannot  produce  the  composer,  the  verdict  will  be  against 
him.''  Now,  if  I  prove  this  paper  to  be  in  the  hand- 
writing of  the  defendant,  that  makes  a  prim&  facie  case 
against  him.  Being  in  his  handwriting  and  afterwards 
being  published,  is  presumptive  evidence  that  he  caused  it 
to  be  published ;  and  the  mere  fact  of  its  being  in  his 
handwriting,  followed  by  a  publication,  throws  it  upon 
him  to  discharge  himself  from  the  presumption  that  im- 
mediately attaches;  namely,  that  he  was  the  party  who  not 
only  wrote  but  published  it.  I  do  not  mean  to  say  that 
it  is  conclusive;  the  defendant  may  say  that  his  house 
was  robbed  and  his  drawers  ransacked,  and  may  prove 
it,  (if  the  fact  were  so),  and  that  would  rebut  the  pre- 
sumption. 

(a)  3  B.  &  A.  717;  4  Id.  95.  (6)  Cited  2  Stark,  on  £v.  454. 
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Waddingtony  on  the  same  side. — In  Sidney^s  case,  the  1^39^ 
paper  was  found  in  his  desk,  and  that  was  held  a  publica- 
tion, and  that  doctrine  has  since  been  repudiated;  but 
stiU  there  can  be  no  doubt  that  where  a  writing  is  proved 
in  a  state  of  publication,  and  it  be  proved  to  be  in 
the  handwriting  of  the  defendant,  that  is  primft  facie 
evidence  that  it  was  published  by  him.  Mr.  Starkie 
says  (fl),  "  The  writing,  or  even  printing,  a  libel  does  not, 
however,  in  any  case  amount  to  a  publication,  but  is  mere 
evidence,  from  which  it  may  be  inferred."  If  there  is  a 
publication  by  some  one  proved,  the  proof  that  the  libel  is 
in  the  handwriting  of  the  defendant  is  sufficient  to  throw 
the  negative  proof  on  him. 

Balguy. — ^There  is  the  case  of  Rex  v.  Beare  (A),  and  also 
a  case  in  the  ninth  volume  of  Cokeys  Reports  (c),  in  which 
it  was  held  that  a  libel  being  written  in  the  defendant's 
handwriting  is  presumptive  evidence  that  the  publication 
was  also  by  the  defendant,  so  as  to  throw  the  negative 
proof  on  him. 

Waddington — ^Mr.  Starkie  goes  on  to  say,  "  Though  proof 
that  the  libel  is  in  the  handwriting  of  the  party  goes  far 
in  fixing  him  with  the  publication,  he  is  stiU  at  liberty  to 
rebut  if  he  can  the  strong  presumption  thus  raised  against 
him,  by  reconciling  the  fact  with  his  own  innocence." 

Little  DALE,  J. — I  think  upon  these  authorities  that 
there  is  sufficient  evidence  to  go  to  the  jury. 

The  defendant  addressed  the  Jury,  and  called  several 
witnesses,  with  a  view  of  disproving  the  introductory  aver- 
ment of  the  indictment,  that  the  meeting  of  the  4th  of 
July  was  an  unlawful  assembly,  and  also  with  a  view  of 
shewing  that  the  policemen  used  unnecessary  violence. 

(a)  2  Stark,  on  £v.  454.  422 ;  12  Mod.  218. 

(6)  1  Lord  Ray.  414;  Carth.407;  (c)  Lamb's  cote,  9  Co.  Rep.  59. 

2Salk.  417;    Rep.  Temp.   Holt, 
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1839.  LiTTLEDALE^  J.^  (in  summing  up). — ^The  first  inquiry 

you  have  to  make  is^  whether  the  defendant  published 
this  paper.  If  he  did  not  publish  it^  there  is  an  end  of 
the  case  altogether.  K  you  are  of  opinion  that  he  did 
publish  it^  you  will  then  have  to  consider^  whether  he  did 
so  with  the  intent  charged  |in  the  indictment;  and  if  he 
did  publish  it  with  that  intent^  then  the  question  arises, 
whether  it  be  a  seditious  libel ;  and  I  am  bound  to  tell 
you  that  if  it  is  proved  to  your  satisfaction^  that  the  de- 
fendant published  this  paper,  and  had  the  intention 
charged,  it  is  in  my  opinion  a  seditious  libel.  It  is  for 
you,  howeyer,  under  a  recent  act  of  Parliament,  to  decide 
upon  the  law  as  well  as  the  facts ;  but  I  have  told  you  what 
is  my  opinion  if  you  are  satisfied  as  to  the  publication  and 
the  intent.  There  is  in  this  indictment  an  allegation 
that  there  was  an  unlawful  assembly,  which  was  dispersed 
by  the  police :  a  great  deal  of  evidence  has  been  given  to 
shew  that  this  was  an  imlawful  assembly;  and  a  great  deal 
of  evidence  has  also  been  given  on  the  part  of  the  defendant 
with  a  view  of  shewing  that  it  was  a  lawful  meeting. 
With  respect  to  the  intent  of  the  defendant,  a  man  must  be 
taken  to  intend  the  natural  consequences  of  what  he  has 
done ;  and  if  this  paper  has  a  direct  tendency  to  cause  un- 
lawful meetings  and  disturbances,  and  to  lead  to  a  viola- 
tion of  the  laws,  that  is  sufficient  to  bring  it  within  the 
terms  of  this  indictment,  and  it  is  a  seditious  libel.  With 
respect  to  the  publication  of  the  paper,  it  is  proved  that 
the  paper  is  in  the  handwriting  of  the  defendant,  and 
that  copies  of  the  paper  were  printed ;  but  there  is  no 
evidence  that  that  was  done  by  the  direction  of  the  de- 
fendant. However,  you  are  to  judge  of  that,  and  you  will 
consider  on  the  evidence  that  has  been  given,  whether  the 
defendant  has  published  this  paper  or  not.  K  you  are  of 
opinion  that  he  has  published  the  paper,  then  you  will 
inquire  whether  it  is  a  paper  of  the  character  which  has 
been  assigned  to  it.  You  will  first  consider,  whether  the 
introductory  allegations  of  the  indictment  are  preyed; 
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and  if  they  ore^  whether  the  defendant  published  this         1339, 
paper ;  and  whether  he  published  it  with  the  intent  im- 
puted to  him  by  the  indictment;  and  lastly^  whether  it  v. 
he  or  be  not  a  seditious  libel;  as  to  which  latter  question 
I  have  already  given  you  my  opinion. 


Verdict — Qxdlty. 

Campbell,  A.  G.^   Balguy,   and    Waddington,   for   the 
Crown. 

The  defendant  in  person. 

[Attomies — SolicUors  of  the  Treatury  ^  GriffiUu^  for  the  proaecution.] 


OXFORD  SUMMER  CIRCUIT,  1840. 


BEFORE   MR.  BABON    PARKE   AND   MR.  JUSTICE  WILLIAMS* 


ABINGDON  ASSIZES. 
{CivUSide.) 

BEFORE    MR.  BARON   PARKE. 


Reqina 


Doe  on  the  demise  of  Willis  v.  Perrin. 

jLiJECTMENT  to  recover  a  house,  farm,  and  lands,  at  a  notice  to  quit 
Buscot. — ^It  appeared  that  the  defendant  rented  the  pre-  chaeimasDay/* 
miscs  of  the  lessor  of  the  plaintiff,  as  a  tenant  from  year  ^  pri™^  fiw»e 

*  '  *  a  notice  to  qmt 

at  New  Mi- 
chaelmas;  but  if  the  holding  be  firom  Old  MichaelmUi  it  will  be  a  luffident  notice  to  quit  at 
that  time. 
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to  year^  and  evidence  was  given  to  shew  that  it  was  a 
Michaehnas  holding.  It  was  also  proved  that  on  the  25th 
of  March,  1839,  a  notice  to  quit,  signed  by  the  lessor  of 
the  plaintiff,  was  served  on  the  defendant.  The  notice  was 
in  the  following  form : — 

'^  Mr.  William  Perrin, — I  hereby  give  you  notice  to 
quit,  and  to  me  deliver  up,  on  Saint  Michaelmas  Day  next^ 
the  possession  of  the  farm,  lands  and  premises  which  you 
hold  of  me  as  an  under-tenant,  situate  at  Buscot,  within 
the  county  of  Berks,  with  the  appurtenances. 

"  Dated  this  twenty-fifth  day  of  March,  1839. 

^'  Thomas  Willis.'' 

The  day  of  the  demise  laid  in  the  declaration  was  the 
1st  of  April,  1840,  and  the  declaration  was  of  Trinity 
Term,  3  Vict. 

R.  V.  Richards,  for  the  defendant. — ^I  can  shew  that  the 
defendant's  tenancy  began  at  Old  Michaelmas. 

Parke,  B. — This  is  a  good  notice  for  either  Old  or  New 
Michaelmas.  Prim&  facie  it  would  be  for  New  Michael- 
mas, but  if  the  holding  was  from  Old  Michaelmas,  this 
notice  would  do  for  that  also. 


R.  V.  Richards  cited  the  case  of  Doe  d.  Spicer  v.  L^a  {a). 

Parke,  B. — That  case  is  very  different  from  the  present. 
I  think  this  notice  is  sufficient  (d). 


(a)  11  £a.  312.  In  that  case 
the  defendant  had  held  under  a 
lease,  and  had  continued  to  hold 
afler  the  lease  had  expired.  The 
lease  was  "  to  hold  from  the  feast 
of  St.  Michael."— Held,  that  this 
must  be  taken  to  be  a  holding  from 
New  Michaelmas;   and  that  evi- 


Verdict  for  the  plaintiffl 

dence  was  not  admissible  to  shew 
that  Old  Michaelmas  was  meant; 
and  held  also,  that  a  notice  to  quit 
at  Old  Michaelmas,  though  given 
half  a  year  before  New  Michael- 
mas, was  bad. 

(6)  In  the  case  of  Doe  d.  Hinde 
V.  Fince,  2  Camp.  256^  it  waa  h«ldt 


OXFORD  CIRCUIT,  4  VICT. 
Lttdlow,  Seijt.,  and  Gray,  for  the  plaintiff. 
R.  V,  Richards,  and  Carringion,  for  the  defendant. 

[Attomies — B,  W»  Crowdy,  and  Chamberlin.'] 
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that  a  notice  to  quit  '*  at  Michael- 
mas," generally,  is  good  to  deter- 
mine a  tenancy  from  year  to  year, 
from  Old  Michaelmas ;  and  in  the 
case  of  Denn  d.  WUlan  v.  Walker, 


Pea.  Add.  Ca.  194,  Mr.  Justice 
Heath  held,  that  a  notice  to  quit  "on 
Lady-day  next*'  is  a  good  termina- 
tion of  a  holding  either  from  Lady- 
day  old  or  new  style. 


1840. 


WORCESTER  ASSIZES. 


{Croum  Side.) 


BEFOBE  MB.  BABON  PABKE. 


Reoina  V.  The  BiBMiNOHAMand  Gloucesteb  Railway 

Company. 

X  HIS  was  an  indictment  against  the  Company  for  disobey-  A  corpomtion 
ing  an  order  of  justices,  which  had  been  confirmed  at  the  ^fJiS^coml  * 
Quarter  Sessions^  for  constructing  a  bridge  over  a  road.       to  be*indldted'* 

for  breaches  of 

Whateley,  for  the  Company,  stated  that  the  Company  the  non  repair 
had  not  come  in  upon  the  venire,  and  that  a  distringas  ^^^i^  f^^^ 
had  issued,  under  which  the  sheriff  had  seized  some  of  the  ******[  ^^^l}^^ 

'  repair.     If  they 

goods  of  the  Company,  who  did  not  know  what  course  to  are  indicted  in 
take,  as  he  could  fiind  no  instance  of  a  company  indicted  appear  by  at- 

_-  ^-_'    _  torney,  but  if 

eo  nomme.  ^j,^y  i,^  j„. 

dieted  at  the 
assiies,  temble,  that  they  cannot  appear  there  by  attorney,  but  should  apply  for  a  writ  of  cer- 
tiorari, and  appear  by  attorney  in  GU  B. ;  and  if  they  do  not,  there  may  be  a  distreM  ad  infini- 
tum against  them. 
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Reoina 

9. 

Thb  BiRiHNa- 

HAM  AND 

Gloucester 
Railway  Co. 


Parke^  B. — ^There  are  instances  of  corporationfl  aggre- 
gate being  indicted  for  non-repair  of  bridges  and  roads 
ratione  tenurse.  The  only  diflSculty  is  as  to  how  they  are 
to  appear.  If  the  indictment  were  in  the  Court  of  Queen's 
Bench  they  would  appear  by  attorney ;  but  the  question 
is,  whether  they  can  appear  by  attorney  here.  At  present, 
I  see  no  other  way  than  by  removing  the  indictment  by 
certiorari,  and  the  Company  pleading  in  the  Court  of 
Queen's  Bench  by  attorney.  There  is  no  doubt  that  an 
indictment  lies  against  a  Company,  if  they  will  not  do 
their  duty.  They  have  no  person,  and  must  appear  by 
attorney. 


Whateley. — ^They  might  be  compelled  by  mandamus. 

Parke,  B. — ^They  may  also  be  indicted;  audit  seems  to 
me  that  they  must  have  a  certiorari,  and  appear  by 
attorney,  or  if  they  do  not,  there  may  be  a  distress  ad 
infinitum  (a). 

fVhateley,  for  the  defendants. 

[Attorney— G.  Whateley,] 


(a)  Lord  Coke  says  (1  Inst. 
128  (a)  ),  '*  By  the  common  law 
the  plaintiff  or  defendant,  demand- 
ant or  tenant,  could  not  appear  by 
attorney,  without  the  King's  spe- 
cial warrant,  by  writ,  or  letters  pa- 
tent, but  ought  to  follow  his  suit  in 
his  own  proper  person ;  by  reason 
whereof  there  were  but  few  suits." 
We  believe  that  the  first  statute 
that  gave  parties  power  to  appear 
in  certain  cases  by  attorney,  was 
the  Stat  West  1,  (3  Edw.  1),  c.  42. 
But  in  the  Abbreviatio  Placitorum, 
(published  by  the  Record  Commis- 
sioners}, p.  20,  several  entries  will 


be  found  of  parties  appearing  by 
attorney  (no  doubt  by  the  King's  li- 
cense), so  far  back  as  the  reign  of 
Richard  the  First ;  and  we  have  in 
our  possession  the  chirograph  of  a 
fine  of  19  Edw.  1,  in  which  the 
deforciant  appears  by  another  per- 
son ''positum  loco  suo  per  breve 
domini  Regis  ad  lucrandum  rel 
perdendum."  In  Fitz.  N.  B.  25 
C,  it  is  said,  "  but  it  seemeth  that 
the  King,  by  his  prerogative,  and 
before  the  statutes,  might  give  war- 
rant unto  a  man  to  make  attorney 
in  every  action  or  suit;"  and  it  is 
also  laid  down  [Id.  £.]  that  ^the 


R 
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1840. 
Beoina  t;.  GuTTEiDGBs,  Pellowbs,  and  Goodwin.  ^^     "^^^ 

APE. — The  prisoner  Pellowes,  was  indicted  for  having  in  a  case  of 

ravished  EUen  ConoUy;   the  other  three  prisoners  being  "rSvid^onThr 

charged  as  principals  in  the  second  degree.  P"^  ?^^^®  p'®" 

The  prisoners  had  been  detained  from  the  last  assizes  {a),  the  party  al- 
and before  the  case  was  opened^  the  prosecutrix  was  called,  been  ravished 
but  did  not  appear.  '"S?*e% 

On  the  part  of  the  prosecution,  James  Owen  was  called :  ^y  ^^«  prison- 
ers, the  Judge 

he  said,  "  On  the  night  of  Saturday,  the  5th  of  Oct.  1839, 1  would  allow 
heard  cries  of '  murder  -/  I  went  to  the  place  the  noise  came  before  ^ema- 
from,  and  saw  five  or  six  young  men  and  a  woman :  the  8?*^'*^?  ^  ^« 

'  .^  o  7  given  m  evi- 

woman  was  on  her  back ;  the  prisoner  John  Fellowes  I  no-  ^^^^^  '*  ^"t 
ticed  particularly;  he  was  on  the  woman;   I  pulled  him  not  proved, and 
oflf ;  his  clothes  were  down ;  I  cannot  say  if  he  committed  ww^norat^SuT 
the  offence  at  that  time ;  I  saw  Goodwin  with  his  hand  on  ^^*  evidence 

,  ,  of  complaints 

her  mouth;  I  saw  Goodwm  take  a  nng  from  her  finger;  made  by  her 
he  said  it  was  a  brass  ring,  but  she  said  it  was  a  goqd  gold  throutri^e  was 
ring ;  Fellowes  said  he  would  give  her  a  shilling,  and  she  guch'^^'d" 
said,  '  Why  don^t  you  give  it  me ;'  the  woman  was  hooting  "  received  as 
'  murder !'  several  times  before  I  came  up ;  after  I  came  up,  evidence  only, 
she  ceased  crying  'murder;'  her  face  looked  as  if  she  had  ment  fo°a"^*^^' 
been  crying;  I  saw  her  again  before  the  magistrates.'^         felony,  the  jury 

convict  the  pri- 
King  by  his  letters   patent  may  a  case  of  scire  facias,  on  a  quare   ■ooc'  of  a  corn- 
license    a   man    to    make  a   ge-  impedit  against  the  abbey  of  Beck-  pendent  and" 
nerai  attorney  in  all  pleas  moved,  herlun,  (in  Normandy),  the  prior   distinct  assault, 
and  to  be  moved  in  whatsoever  of  Okeburn  pleads  in  bar  '*  as  at- 
Courts;"    '<  and  also,    the   King  ^orfi«y-^enera/ of  the  abbey;"  and 
by  his  letters  patent,  may  grant  in  the  Abbrev.  Rot.  Orig.  (Vol.  2, 
unto  an  abbot  for  the  devotion  that  p.  223),  in  the  26  £dw.  3,  "  Frater 
he  oweth  to  the  house,  that  he  may  Petrus  de  sancto  Botolpho,  prior 
make   a  general  attorney  for  all  de  Okeburn,  procurator  generalu 
pleas  and  in  all  G)urt8."     And  it  et  tpeciaUt  Abbatis  de    Bekher- 
seems  that  in  ancient  times,  a  sub-  lewyn,"  grants  a  messuage  to  the 
ject,  either  lay   or    ecclesiastical,  King.     So  in  the  Year  Book,  39 
might  by  the  license  of  the  King  Hen.  6,  fo.  32,  pi.  45,  T.  Brice  is 
have  his  atlorney^eneral,  mentioned   as  the    '^  attomey-ge^ 

In  the  Year  Book,  of  Mich,  ntfro/ of  the  Duke  of  Norfolk." 
Term,  18  Edw.  3,  fo.  57,  pL  87,  in  (a)  Ante,  p.  228. 
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lg40.  In  his  cross-examination  he  stated  that  neither  of  the 

"^^    ^     prisoners  Guttridge  was  present  at  that  time. 

V.  Several  other  witnesses  were  called^  from  whose  CTidence 

it  appeared  that  the  prisoners  were  assaulting  and  ill-using 
the  prosecutrix  at  different  times  on  the  Saturday  evening, 
and  previous  to  the  time  spoken  to  by  the  first  witness. 

On  the  part  of  the  prosecution  it  was  proposed  to  ask 
Mrs.  Hannah  Crofts  whether  Ellen  Conolly  did  not  com- 
plain to  her  the  next  day. 

Godson^  for  the  prisoners. — I  submit  that  that  cannot  be 
asked.  Evidence  of  recent  complaint  is  received  to  con- 
firm the  evidence  of  the  prosecutrix,  but  as  she  is  away 
her  evidence  is  not  before  the  jmy  to  be  confirmed. 

Parke,  B. — ^In  Brazier^s  case  (a),  the  child  who  was  at- 
tempted to  be  ravished  was  only  five  years  old,  and  inca- 
pable of  taking  an  oath ;  and  it  was  there  held,  that  the 
complaints  she  made  to  her  mother  and  another  woman 
on  her  coming  home,  were  receivable  in  evidence,  as  she 
herself  was  not  .heard  on  oath.  What  a  man  says  as  com- 
plaint to  his  surgeon,  is  evidence. 

HuddlestoUy  for  the  prosecution. — The  child  in  Brazier^ 8 
case  was  incompetent  to  give  evidence. 

Parke,  B. — I  think  the  safest  course  will  be  to  reject 
the  evidence,  as  it  is  not  part  of  the  res  gestae,  but  merely 
confirmatory  evidence  (6).  At  the  time  oi  Brazier^ s  case,  it 
seems  to  have  been  considered,  that,  as  the  child  was  in- 
competent to  take  an  oath,  what  she  said  was  receivable 
in  evidence.  The  law  was  not  so  well  settled  then  as  it  is 
now. 

The  evidence  was  rejected. 

(a)  1  Ea.  p.  C.  443. 

(b)  See  the  cue  of  Beg  V.  Afeffson,  linte,  p.  420. 
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Godson. — ^I  submit  that  there  is  no  case. 

Parke,  B. — ^I  think  there  is  evidence  against  Pellowes  ^^/''^ 

und  Goodwin  as  to  the  assault.  GuTTWDaa. 

Godson  addressed  the  jury,  and  submitted  that  they 
ought  not  to  convict  the  prisoners  Fellowes  and  Goodwin  of 
the  assault^  unless  they  were  satisfied  that  a  rape  was  in- 
tended and  attempted ;  and  that,  if  they  thought  that  the 
prisoners  were  assaulting  or  ill-using  the  woman,  without 
any  intention  to  commit  a  rape,  they  ought  not  to  convict 
them  of  such  separate  and  distinct  assault  on  this  indict* 
ment  (a). 

Parke,  B.  (in  simiming  up). — K  it  had  been  proved,  on 
the  part  of  the  prosecution,  that  Ellen  Conolly  was  kept 
out  of  the  way  by  the  prisoners,  I  should  have  allowed  her 
deposition  to  have  been  given  in  evidence  against  them ; 
but  that  is  not  proved.     The  question  is,  whether  the  pri- 
soner Fellowes  attempted  to  have  connexion  with  Ellen 
Connolly  without  her  consent.     K  you  believe  the  witness 
Owen,  who  says  that  he  pulled  him  off,  there  was  an  at- 
tempt.  Then,  was  it  without  her  consent  ?  and  on  this  part 
of  the  case  it  is  proved  that  there  were  persons  present, 
which  even  an  immodest  woman  will  not  consent  to,  unless 
she  be  very  abandoned  indeed ;  and  there  is  also  this  fact, 
that  she  cried  out  '' murder ^^  before  the  witness  came  up; 
but  on  the  other  hand  it  is  proved,  that  while  she  was  on  the 
ground,  Fellowes  said  he  would  give  her  a  shilling,  and  she 
said,  "  Why  don't  you  do  so.''    This  might  be  because  she 
consented,  and  it  might  be  because  she  was  poor,  and  glad 
to  get  a  shilling.     If  she  was  a  consenting  party,  the  pri- 
soners cannot  be  guilty  of  an  assault.     I  quite  agree  with 
the  learned  counsel,  that  on  an  indictment  for  felony,  you 

(a)  See  the  cases  of  Be^,  v.  ERU,  ante,  VoL  8,  p.  654. 
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1840.       ought  not^  nnder  the  late  statute^  to  convict  of  a  completely 
^    V   -^      independent  and  distinct  assault ;  but  only  of  such  an  as- 
9.  sault  as  is  connected  with  the  felony  charged.     Here,  as 

it  is  proved  that  the  prisoner  Gbodwin  had  his  hand  over 
the  mouth  of  the  woman  when  the  witness  pulled  the 
other  prisoner  oflf  her,  it  will  be  for  you  to  say,  whether  the 
one  prisoner  did  not  make  an  attempt  to  commit  a  rape, 
and  consequently  assault  her ;  and  whether  the  other  pri* 
soner  was  not  assisting  him  in  so  doing. 

The  jiuy  found  the  prisoners  Fellowes  and 
Goodwin  Guilty  of  an  assault;  and  the 
prisoners  Guttridge  Not  guilty. 

Huddleston  for  the  prosecution. 

Godson  for  the  prisoners. 

[Attomiefl — Fellowty  and  B,  Skaw.'] 


Beoina  t;.  Mabel. 

A-  was  indicted  xtlSSAULT. — ^The  defendant  was  indicted  for  having,  on 
Si^emalf  i°n  ""  ^^^  ^th  of  July,  1840,  assaultcd  Henry  Burton,  a  constable, 
the  execution     i^  the  cxecution  of  his  duty.     There  was  a  second  count 

ofhisduty.— It  "^ 

appeared  that  for  a  common  assault. 

had^ne  Into  a       The  prosccutor  Henry  Burton  was  called.     He  said : — 

public-house^  €(  J  }^2L\e  bccu  for  scvcu  mouths  in  the  Worcestershire  police 

fendant  was  forcc  j  on  the  9th  of  July  I  was  called  into  the  Talbot,  at 

words  with  the  Upton-on-Sevcm  j  I  was  called  in  to  put  an  end  to  a  dis- 

defendant tried  turbancc  which  the  defendant  was  making;  he  and  the 

to  go  into  a  landlady  were  at  high  words  respecting  some  change ;  Mr. 

house  in  which  Lucy,  who  was  in  the  bar,  interfered,  and  the  defendant 

a  guest  was, 
and  the  police- 
man, without  being  desired  to  do  so,  collared  him,  and  prevented  his  going  into  the  room,  and 
A.  struck  the  policeman,  and  several  blows  passed  on  both  sides. 

Held,  that  if  the  jury  were  satisfied  that  no  breach  of  the  peace  was  likely  to  be  committed  by 
the  defendant  on  the  guest  in  the  room,  it  was  no  part  of  the  policeman's  duty  to  prevent  the 
defendant  from  entering  it;  but,  assuming  that  to  be  so,  if  the  defendant  used  more  violence 
than  was  necessary  to  repel  the  assault  committed  on  him  by  the  policeman^  the  defendant 
would  be  liable  to  be  convicted  of  a  common  assault. 
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was  in  the  act  of  squaring  at  him  when  I  desired  the  de-  ^340. 
fendant  not  to  make  a  disturbance;  the  defendant^  who 
was  at  the  side  of  the  bar^  then  attempted  to  go  into  the 
parlour^  in  which  Mr.  Smithy  a  tradesman  of  Upton^  was 
sitting;  as  the  defendant  attempted  to  pass  me^  and  get 
into  the  parlour^  I  collared  him^  and  prevented  his  going 
in ;  he  then  struck  me^  and  I  immediately  took  out  mj 
stsff,  and  several  blows  passed^  and  the  defendant  was 
secured,  and  afterwards  taken  before  the  magistrates.^' 

In  answer  to  a  question  put  by  Godson,  for  the  defend- 
ant, the  prosecutor  said  that  neither  the  landlord  or  land- 
lady had  desired  him  to  turn  the  defendant  out  of  the 
house. 

The  evidence  of  the  prosecutor  was  confirmed  by  that 
of  Mr.  Smith,  who  stated,  in  his  cross-examination,  that 
he  should  not  have  considered  it  any  impropriety  if  the 
defendant  had  come  into  the  room  in  which  he  was. 

Godson,  for  the  defendant. — I  submit  that  the  defendant 
was  justified  in  striking  the  policeman,  as  the  defendant 
had  as  much  right  to  go  into  the  parlour  as  Mr.  Smith, 
who  was  there  before  him ;  and  the  policeman  cannot  be 
said  to  have  been  in  the  execution  of  his  duty  when  he 
was  attempting  to  prevent  the  defendant  from  entering 
the  parlour.  It  is  quite  clear  that  the  policeman  was  not 
acting  by  the  authority  of  the  landlord  or  landlady,  as  he 
expressly  states  that  he  was  not  desired  by  either  to  put 
the  defendant  out  of  the  house. 

Parke,  B.  (in  summing  up).  —  The  first  question  is, 
whether  the  policeman  was  in  the  execution  of  his  duty. 
He  had  a  right  to  be  within  the  house,  without  being 
called  upon  either  by  the  landlord  or  landlady  to  inter- 
fere ;  but  under  the  circimistances  stated  by  the  policeman, 
he  had  no  authority  to  lay  hold  of  the  defendant,  unless 
you  are  satisfied  that  a  breach  of  the  peace  was  likely  to  be 
committed  by  the  defendant  on  the  person  in  the  parlour; 
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1840.  &nd  if  you  think  that  it  was  not^  it  was  no  part  of  the  po- 
liceman's duty  to  prevent  the  defendant  firom  going  into 
the  parlour.  K  you  should  find  that  question  in  favoor  of 
the  defendant^  you  will  then  consider  whether  the  violence 
used  by  the  defendant,  was  more  than  was  necessary  to 
repel  the  assault  of  the  policeman ;  for  if  it  was  you  should 
then  find  the  defendant  guilty  of  a  common  assault. 

Verdict — ^Not  guilly. 

Beadon,  for  the  prosecution.. 
Godsany  for  the  defendant. 

[Attorniei — Beak  and  WtkonJ] 


See  the  case  of  Wheeler  v.  Whiting,  ante,  p.  262,  and  the  caati  tliere 
referred  to. 


(CiM  Side.; 

BEFORE  MR.  JUSTICE  WILLIAMS. 


Robeson  and  Others  v.  Ganderton,  Davis,  and  Adcock. 

A.  roedB.,c.,  XJeBT  for  an  attorney's  bill.  Plea  by  the  defendant 
acUon  for  an^  Gkudcrton^  nunquam  indebitatus^  and  as  to  the  other  de- 
S.7ldn^.  fe^dants,  judgment  by  default. 

qnarn  indebito-  It  was  Opened  by  Talfourd,  Seijt.,  for  the  plaintiff^  that 
D.  suffered  iu  the  year  1826^  an  act  of  Parliament  (a)  passed  for 
dtefimit^— j|««,  making  a  uew  turnpike  road  from  Arrowsmith-gate  to 
otitic  A 'to  I'  J^^  ^°*^^  turnpike  road  and  that  this  new  road  was 
▼erdict  against    constructed  83  far  as  Quarrypit-lane,  which  adjoined  the 

B.  the  jury  must 

be  satisfied  that 

there  wasajotni  contract  with  A.  by  B.|  C,  and  D.,  jointly,  and  that  it  was  not  sufficient  to  shew 

that  there  was  a  teparate  contract  between  A.  and  B.  only,  even  though  the  evidence  would 

have  been  sufficient  to  have  supported  an  action  by  A.  against  B.  alone; 

(a)  The  stat.  7  Geo.  4,  c;  xxiiL  (loc.  and  pen.y 


Robeson 
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defendant  Ganderton's  fields^  when  the  work  was  stopped         ig^Q^ 
for  want  of  funds^  the  lane  being  spoiled  as  a  road,  by  the 
carriage  of  the  materials  for  the  new  turnpike  road;  and  that  ». 

the  present  plaintiffs  were  employed  to  prepare  an  indict- 
ment against  the  parish  of  Inkberrow,  who  were  fined 
<£126  for  the  non-repair  of  the  lane;  but  the  Quarter  Ses- 
sions having  apportioned  the  fine  to  be  paid,  £1  by  the 
parish,  and  £125  by  the  turnpike  trustees,  an  indictment 
was  preferred  against  Mr.  Forde  the  treasurer  of  the  turn- 
pike trust,  for  nonpayment  of  the  £125,  which  indict- 
ment failed,  because  the  evidence  given  to  shew  that  Mr. 
Forde  was  treasurer  was,  in  the  opinion  of  Baron  Gumey^ 
(who  tried  the  case),  not  sufficient  to  show  that  he  was  so, 
and  it  was  for  the  law  charges  of  these  different  proceed- 
ings, in  which  the  plaintiffs  acted  as  the  solicitors,  that  the 
present  action  was  brought. 

It  was  proved  that  the  business  had  been  done,  and  that 
the  charges  were  reasonable ;  and  evidence  was  given  to 
shew  that  the  proceedings  were  instituted  on  the  behalf 
of  the  defendant  Ganderton,  but  there  was  very  little 
evidence  as  to  the  other  two  defendants,  it  appearing  that 
the  defendant  Ganderton,  was  the  prosecutor  of  the  indict- 
ment against  the  parish,  and  that  the  other  two  defendants 
appeared  and  pleaded  to  that  indictment  as  being  two  in- 
habitants of  the  parish  indicted. 

R,  V.  Richards,  for  the  defendant  Granderton. — The 
three  defendants  are  sought  to  be  charged  on  a  joint  con- 
tract, and  unless  the  plaintiff  establishes  a  joint  liability  in 
all  three  defendants,  my  client  is  entitled  to  a  verdict;  and 
even  if  it  were  shewn  that  the  plaintiffs  were  employed  by 
Mr.  Granderton  alone,  that  would  not  be  sufficient  to  en- 
title the  plaintiffs  to  a  verdict  in  this  action. 

Williams,  J.,  (in  summing  up). — ^The  defendant,  by  his 
plea,  says  that  he  is  not  jointly  with  the  other  two  defend- 

VOL.  IX,  II  N.  P. 
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ants  indebted  to  the  plaintiff;  and  it  is  far  you  to  say  on 
the  evidence  whether  or  not  he  is  so  jointly  indebted.  It 
is  my  opinion,  that,  in  order  to  fix  the  defendant  in  this  ac« 
tion,  there  ought  to  be  evidence  to  satisfy  you  that  all  the 
three  defendants  are  jointly  liable.  If  Mr.  Granderton  was 
singly  liable,  he  could  be  singly  sued,  but  I  think  that  the 
plaintiffs  cannot  succeed  against  him  in  the  present  action, 
unless  it  be  proved  to  your  satisfaction  that  the  plaintiffs 
were  employed  by  all  the  three  defendants  jointly. 

Verdict  for  the  defendant  Ganderton. 

Talfdurd^  Seijt.,  and  F.  V.  Lee,  (or  the  plaintiffs. 

R.  V.  Richards  and  Gray,  for  the  defendant,  Ganderton. 

[Attomies — Robesont  and  Tombs,'] 


WORCESTER  CITY  ASSIZES. 


{Civil  Side.) 


BEFORE  MR.  JUSTICE  WILLIAMS. 


Firkin  r.  Edwards. 

A  cause  was  jrxSSUMPSIT  by  the  plaintiff  as  indorsee  against  the 
siiesonaMon-  defendant  as  acceptor  of  a  bill  of  exchange  for  j616., 
mi^''<m*da™be.  ^^^"^  ^^  David  Evans^  payable  to  his  own  (»rder,  and  by 
ingonthe        him  Ordered  to  the  plaintiff.     Plea,  that  the  de£endant 

Thursday  be- 
fore.   A  paper 

was  called  for  under  a  notice  to  produce,  which  was  served  on  the  Saturday  before  the  trial. 
The  attomies  on  whom  the  notice  to  produce  was  served,  and  also  the  party  who  was  their  client, 
lived  in  the  assise  town : — Held,  that  the  service  of  the  notice  to  produce  was  not  too  late,  and 
that  the  question  in  such  cases  is,  whether  under  all  the  circumstances  reasonable  ootice  has 
been  given. 
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gave  the  plaintiff  three  promissory  notes^  as  payment  of  ig4Q^ 

this  bill.     Replication,  de  injuria. 


Firkin 

V, 


W,  J.  Alexander^  for  the  defendant,  began  and  called      Edwards. 
for  the  three  promissory  notes,  under  a  notice  to  produce. 

The  trial  took  place  on  Monday,  the  27th  of  July,  and 
the  notice  to  produce  had  been  served  on  the  plaintiff's 
attomies  on  the  previous  Saturday;  the  commission  day 
for  both  the  city  and  county  assize  at  Worcester  being 
Thursday,  the  23rd  of  July.  The  plaintiff  and  his  attor- 
nies  all  lived  in  Worcester. 

R,  V,  Richards,  for  the  plaintiff,  objected  that  the  no- 
tice to  produce  had  been  served  too  late,  and  that  it  should 
be  served  before  the  commission  day. 

W.  J,  Alexander. — ^Not  where  the  parties  live  in  the 
assize  town. 

Williams,  J.  —  On  the  circuit  I  formerly  belonged 
to  (a),  where  assizes  lasted  a  fortnight,  notices  to  pro- 
duce were  very  frequently  served  after  the  commission  day. 
The  question  is,  whether,  under  all  the  circumstances,  rea- 
sonable notice  has  been  given.     I  think  this  will  do  [b). 

Secondary  evidence  of  the  promissory  notes  was  re« 
ceivedj  but  the  defendant  failing  on  other  parts  of  his 
case  there  was  a 

Verdict  for  the  plaintiff. 

R.  V.  Richards  and  ffTuUeley,  for  the  plaintiff. 
fV.  J.  Alexander,  for  the  defendant. 

[A.ttornies — Bedford  ^  Pidcock  and  T.  George,"] 

(a)  The  Northern  Circuit. 

(b)  See  the  case  of  Gibbons  v.  PoweU,  post. 
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SHREWSBURY  ASSIZES. 


{Cml  Side,) 


BEFORE    MR.  JUSTICE  WILLIAMS. 


Marsh  t;.  Coppock. 

On  the  trial  of    JJeBT  for  a  penalty  of  £500,  for  bribery  at  the  Ludlow 
covw  a°£?oo*'  election,  in  1839.     Plea,  nil  debet,  "  by  statute.'* 
brib*^*^  iiS[    d       "^^^  ^^  ^  special  jury  cause,  and  a  full  special  jury  not 
to  have  been      appearing,   To^ourd,   Serjt.,   for  the  plaintiff,    prayed  a 

committed  at 

the  elecUon  of     tales. 

ParUamem  for  ^^^  attomcy  ou  cach  jidc  had  given  Mr.  Piatt  the  as- 
the  borough  of    gociatc  a  Ust  of  the  names  of  those  of  the  common  jurors  on 

L.,  which  was  •* 

to  be  tried  by  a  the  panel,  whom  he  wished  not  to  be  called  in  the  event 

special  jury,  r      j.  ^       \^   -  J 

the  attorney  on   01  a  tales  being  prayed. 

each  side  had 
given  to  the 

associate  a  Ust        j^j^  Piatt,  in  taking  the  names  from  the  ballotting-box. 

of  names  of  cer-  "  . 

tain  common  whenever  he  came  to  a  name  which  was  on  either  of  these 

did'norwUh  to  lists,  did  not  call  that  name,  and  with  the   omission  of 

tdeTwere^*  thosc  persons,  and  the  non-appearance  of  the  others  of  the 

prayed.  With  commou  jurf,  the  panel  was  exhausted,  and  three  more 

the  omission  of  a      #  x 

those  jurors        jurors  were  wanting: 

and  those 
who  did  not 

appear,  there         Ludlow,  Seijt. — ^I  apprehend  that  the  case  must  stand 

were  not  sufil-  x^n  ^ r  j. 

dent  common       OVCr  till  the  UCXt  aSSlZCS. 

jurors  to  make 
up  a  full  jury 

when  a  tales  had  been  prayed : — Heldt  that  the  case  should  not  stand  over,  but  that  all  the  com- 
mon jurors  should  be  called  over  in  the  usual  way,  and  that  no  challenge  could  be  allowed  except 
for  cause. 

Heldt  also,  that  it  was  no  cause  of  challenge  that  a  juror  was  a  tenant  of  a  nobleman  whose 
interest  in  the  borough  was  supposed  to  be  alected,  or  that  he  had  been  foreman  of  another 
jury  who  had  tried  another  action  between  other  parties  for  bribery,  alleged  to  have  been  com- 
mitted at  tlie  same  election. 
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Talfourdy  Seijt. — There  is  no  challenge  in  a  civil  case        1340^ 
except  for  cause. 


Williams,  J. — ^You  must  take  the  first  three  jurors 
who  appear,  unless  they  are  challenged  for  cause. 

Ludlow,  Serjt. — I  have  no  objection  to  try  the  case  by 
nine  jurors. 

Thffourd,  Serjt. — That  would  be  error. 

Williams,  J. — Call  over  the  jury  in  the  ordinary  way. 

Mr.  Piatt  put  all  the  names  of  the  jurors  again  into  the 
ballotting-box,  and  the  next  juror  who  answered  was  Mr. 
Thomas  Beeston. 

Ludlow,  Serjt. — Mr.  Beeston  is  a  tenant  of  Lord  Powis, 
whose  interest  at  Ludlow  is  sought  to  be  affected,  and 
whose  brother  was  a  candidate  at  this  very  election ;  and, 
secondly,  Mr.  Beeston  was  foreman  of  the  jury  in  the 
case  of  Hall  v.  Coleman,  tried  here  on  Wednesday  last, 
which  was  an  action  for  a  penalty  for  bribery  at  the 
same  election,  and  therefore  he  is  not  indifferent.  The 
object  of  challenging  is  that  the  parties  should  have  a  jury 
who  are  indifferent. 

Williams,  J. — I  do  not  think  that  either  is  a  sufficient 
cause  of  challenge  (a). 

Talfourd,  Serjt. — I  will,  waive  Mr.  Beeston. 

Ludlow,  Serjt. — That  is  courtesy. 

Mr.  Beeston  was  not  sworn  on  the  jury. 

A  full  jury  having  been  sworn,  the  case  was  gone  into, 

(a)  See  the  case  ot  Reg.  y.  Geaehf  post,  p.  499. 


Marsh 

COPPOCK. 


4^  CASES  ON  THE 

1840.  ^^^  ^^  ^^^  P^  ^^  ^^^  plaintiff,  in  addition  to  the  evidence 
of  the  person  to  whom  the  money  was  alleged  to  have  been 
given  by  the  defendant,  an  examined  copy  of  a  record  of 
a  judgment  of  Hilary  Term,  1840,  was  put  in.  It  was  in 
a  case  of  Coppock  v.  Cook,  which  was  an  action  brought  by 
the  present  defendant  against  a  person  named  Cook,  for  a 
£500  penalty  for  bribery,  in  which  was  judgment  for  the 
plaintiff  by  default. 

Ludlow,  Serjt. — The  plaintiff  has  made  out  a  defence  for 
the  defendant,  by  shewing  that  he  has  made  a  discovery 
under  the  7th  section  of  the  stat.  2  Greo.  2,  c.  24,  and  is 
therefore  indemnified. 

R.  V.  Richards,  for  the  plaintiff. — The  person  who  is 
plaintiff  in  another  action  is  not  the  discoverer :  that  was 
decided  in  the  case  of  Sibly  v.  Cuming  (a),  and  Curgenven 
v.  Cuming  {b), 

Williams,  J. — As  this  would  go  to  a  nonsuit,  I  will  give 
leave  to  move  to  enter  a  nonsuit  if  the  Court  of  Queen's 
Bench  should  be  of  opinion  that  this  is  a  good  defence 
for  Mr.  Coppock ;  but  I  wish  it  to  be  understood^  that  I  do 
not  express  any  opinion  at  all  favourable  to  the  validity 
of  the  objection. 

Verdict  for  the  defendant. 

Talfourd,  Seijt.,  R.  V.  Richards,  and  Godson,  for  the 
plaintiff. 

Ludlow,  Serjt.,  and  Whateley,  for  the  defendant. 

[  Attomies— Bi^/7  ^  Goldfinch^  and  In  person.'] 
(a)  4  Burr.  2464.  (6)  Id.  2504. 
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{Orovm  Side.) 


BEFORE  MR.  BARON  PARKE. 


Regina  V.  St.  George. 

Indictment  for  feloniously  attempting  to  discharge  if  a  person  in. 

loaded  arms. — ^The  first  count  of  the  Indictment  charged  Moihe?,^putlii 

that  George  Hanbury  Farraday  St.  George,  on&c.,  at  &c.,  ^^^""^^^^ 

"  a  certain  loaded  arm,  to  wit,  a  pistol,  then  and  there  loaded  pistol, 

loaded  with  gunpowder  and  a  leaden  bullet,  and  then  and  from  pulling 

there  held  in  the  hands  of  the  said  G.  H.  P.  St.  George,  fe-  L^^^of  ^^  *^' 

lonlously,  wilfully,  and  maliciously  did  present  and  point,  *«™P^  ^^  ^^*- 

cnarge  loadeu 

and  by  then  and  there  drawing  the  trigger  of  the  said  pis-  arms  "by 

drawinff  a  triff* 

tol,  then  and  there  attempt  to  discharge  it  at  one  Bruce  ger,  or  in  anu^ 
Ernest  Alphonso  Durant,''  with  Intent  to  murder  him;  ^thirtheTtkL 
2nd  count,  the  like,  with  intent  to  maim  and  disable :  3rd  I  X^^y  ^'  *?»  "• 

'    ^  '  ,'  3  &  4,  as  the 

count,  the  like,  with  intent  to  do  grievous  bodily  harm ;  words  "  in  any 
4th  count,  that  the  saidG.  H.  F.  St.  George,  on  &c.,  at  &c.,  iq  that  statute, 

mean  some- 
thing analogous 
to  drawing  the  trigger,  which  is  the  proximate  cause  of  the  loaded  arm  going  o£ 

The  applying  a  lighted  match  to  a  loaded  match- lock  gun,  or  the  striking  the  percussion  cap 
of  a  percu9si(2^^n,  would  be  sufficient  attempts  within  these  enactments. 

If  a  person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  at  another,  and  so  near  as  to  hare 
been  dangerous  to  life,  if  the  pistol  had  gone  off,  ttmble,  that  this  is  an  assault,  even  though  the 
pistol  were,  in  fact,  not  loaded. 

On  an  indictment  for  a  felony,  which  includes  an  assault,  the  prisoner  ought  not  to  be  con- 
victed of  an  assault  which  is  quite  distinct  from  the  felony  charged ;  and  on  such  an  indictment 
the  prisoner  ought  only  to  be  couTicted  of  an  assault  which  is  involved  in  the  felony  itself. 

A.  presented  a  loaded  pistol  at  B.,  but  was  prevented  from  pulling  the  trigger : — Held,  that 
A.  could  be  properly  convicted  of  this  assault,  on  an  indictment  for  feloniously  attempting  to 
discharge  loaded  arms  at  B. 

A  person  who  surrenders  to  take  his  trial  on  a  chai^  of  felony  at  the  assizes,  must  be  tried  at 
the  bar  of  the  Court,  and  cannot  take  his  trial  at  any  other  part  of  the  Court,  even  with  the 
consent  of  the  prosecutor. 

On  the  trial  of  A.,  for  attempting  to  discharge  loaded  arms  at  B.,  B.,  (with  a  view  to  discredit 
his  evidence),  was  cross-examined  as  to  whether  he  had  not  used  violent  language  towards  his 
father,  which  he  admitted  he  had : — Heldf  that  on  re-examination,  B.  might  be  asked  as  to  how 
his  father  had  acted  towards  him  before  he  used  the  language  that  had  been  cross-examined  to. 

It  was  proposed  to  ask  a  witness  as  to  what  another  witness  had  said  on  other  occasions,  than 
that  which  was  the  subject  of  the  trial : — Held,  that  that  could  not  be  done,  as  what  a  witness 
has  said  at  other  times,  is  only  matter  for  the  cross-examination  of  the  witness  himselC 
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''  a  certain  other  loaded  arm^  to  wit^  a  pistol^  then  and 
there  loaded  with  gunpowder  and  a  leaden  bullet^  and  then 
and  there  held  in  the  hands  of  the  said  G.  H.  F.  St.  George, 
feloniously,  wilfuDy,  and  maliciously,  did  point  and  place 
against  and  upon  the  body  of  the  said  B.  £.  A.  Durant,  and 
the  said  pistol,  so  then  and  there  loaded  with  gunpowder 
and  a  leaden  bullet  as  aforesaid,  and  so  then  and  there 
held  in  the  hands  of  the  said  G.  H.  F.  St.  George,  and 
pointed  and  placed  as  aforesaid,  did  then  and  there  felo- 
niously, wilfully,  and  maliciously  attempt  to  discharge  at 
and  against  the  said  B.  E.  A.  Durant,^^  with  intent  to 
murder  him ;  5th  and  6th  counts,  Uke  the  4th,  but  laying 
an  intent  to  "  maim  and  disable  him,'^  and  an  intent  ''to 
do  grievous  bodily  harm  ;^^  7th  count,  that  the  said  G.  H. 
F.  St.  George,  on  &c.,  at  &c.,  ''  in  and  upon  the  said  B. 
E.  A.  Durant,  feloniously,  wilfully,  and  maliciously,  did 
make  an  assault;  and  that  the  said  G.  H.  F.  St.  Oeoi^, 
then  and  there  having  in  both  his  hands  a  certain  pistol 
loaded  and  charged  with  gunpowder  and  one  leaden  bul- 
let, did  then  and  there,  by  feloniously  putting  and  placing 
the  thumb  and  forefinger  of  his  right  hand  upon  the 
trigger  of  the  said  pistol,  feloniously,  unlawfully,  and  mali- 
ciously attempt  and  endeavour  to  discharge  the  said  pistoi 
at  and  against  the  said  B.  E.  A.  Diurant,  the  said  pistol 
being  then  and  there  so  loaded  and  charged  with  gmi- 
powder  and  one  leaden  bullet,  as  aforesaid,  with  intent  to 
do  the  said  B.  E.  A.  Durant  grievous  bodily  harm**  (a). 


(a)  By  the  stat.  1  Vict.  c.  85,  g.  3, 
it  is  enacted  ^*  that  whoever  shall  by 
drawing  a  trigger,  or  in  any  other 
manner  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person," 
"with  intent  in  any  of  the  cases 
aforesaid,  to  commit  the  crime  of 
murder,  shall,  although  no  hodily 
injury  shall  be  effected,  be  guilty  of 
felony,"  and  be  liable  to  be  trans- 


ported for  life,  or  not  less  than 
fifteen  years,  or  imprisoned  for  not 
exceeding  three  years^  and  by  sect. 
4,  of  the  same  stat.  it  is  enacted, 
*'  that  whosoever  unlawfully  and 
maliciously  shall  shoot  at  any  per. 
son,  or  shall  hy  drawing  a  trigger^ 
or  in  any  other  manner  attempt  to 
discharge  any  kind  of  loaded  anna 
at  any  person"  **  with  intent  in  any 
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As  soon  as  Mr.  St.  Gleorge  came  into  Court  to  sur- 
render in  discharge  of  his  bail,  it  was  stated  by  C.  Phil- 
lips,  who  was  one  of  his  counsel,  that  it  was  not  wished  on 
the  part  of  the  prosecutor,  that  Mr.  St.  George  should  go 
into  the  dock,  and  he  therefore  asked  that  he  might  have  a 
seat  near  his  counsel. 


1840. 


Reoina 

V. 

St.  George. 


Parke,  B. — In  a  case  of  felony  the  party  must  be  tried 
at  the  bar.     In  misdemeanor  it  is  otherwise  {b). 


of  the  cases  aforesaid,  to  maim, 
disfigure  or  disable  such  person,  or 
to  do  some  other  grievous  bodily 
harm  to  such  person,  or  with  intent 
to  resist  or  prevent  the  lawful  ap- 
prehension or  detainer  of  any  per- 
son, shall  be  guilty  of  felony,"  and 
be  liable  to  be  transported  for  life, 
or  not  less  than  fifteen  years,  or  im- 
prisoned for  not  exceeding  three 
years. 

(b)  In  the  case  of  Reg,  v.  Terence 
Egan,  Esq.,  tried  at  the  Huntingdon 
Spring  Assizes,  1839,  Capt.  Egan 
surrendered  to  take  his  trial  on  an 
indictment  for  larceny.  Kelly,  as 
his  counsel,  applied  that  he  should 
not  be  tried  at  the  bar  of  the  Court, 
but  should  sit  with  his  counsel,  as 
it  was  necessary  that  he  should 
instruct  them  during  the   trial. — 

Tindalj  C.  J.,  refused  the  ap- 
plication; and  said  that  in  a  case  of 
felony  the  prisoner  must  be  put  to 
the  bar,  and  that  he  could  make  no 
distinction  between  one  case  of  fe- 
lony and  another. — Storks,  Serjt, 
and  Gunning,  were  for  the  prose- 
cution— Kellj^,  B,  Andrews,  and 
Byles,  for  the  prisoner;  who  was 
acquitted  without  being  called  on 
for  his  defence. 

On  the  trial  by    the  Peers  of 


Lord  Ferrers,  in  1760,  for  the  mur- 
der of  Mr.  Johnson  [19  St  Tr. 
892],  and  on  the  trial  by  the  Peers 
of  Lord  Byron,  in  1765,  for  the 
murder  of  Mr.  Chaworth  [Id. 
1182],  the  noble  prisoner  in  each 
case,  though  a  peer,  "  was  brought 
to  the  bar  by  the  deputy  governor  of 
the  Tower,  having  the  axe  carried 
before  him  by  the  gentlemen  gaol- 
er, who  stood  with  it  on  the  left 
hand  of  the  prisoner,  ¥rith  the 
edge  turned  from  him ;  the  pri- 
soner, when  he  approached  the 
bar,  made  three  reverences,  and 
then  fell  on  his  knees  at  the  bar." 
And  on  the  trial  of  Lord  Kilmar- 
nock, and  other  Peers,  for  high 
treason  in  1746  [18  St.  Tr.],  the 
same  forms  were  observed.  In 
the  Duchess  of  Kingston's  case  for 
bigamy,  tried  by  the  Peers  in 
1776  [20  St.Tr.  370],  the  Duchess 
was  brought  to  the  bar  by  the  De- 
puty Gentleman  Usher  of  the  Black 
Rod  (in  whose  custody  she  was), 
and  "  the  prisoner,  when  she  ap- 
proached the  bar,  made  three  re- 
verences, and  then  fell  on  her  knees 
at  the  bar." 

On  the  trial  of  Mary,  Queen  of 
Scots,  in  the  hall  of  Fotheringay 
Castle,  in  1586,  it  is  stated  [1  St. 
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1840. 


Bboina 
St.  George. 


Mr.  St.  George  sarrendered  and  went  to  the  bar. 

On  the  part  of  the  prosecution  Mr.  Brace  Ernest  Al- 
phonso  Durant  was  called,  he  said,  ''  I  am  the  son  of  Mr. 
Durante  of  Tonge  Castle,  by  his  first  wife ;  I  am  twenty- 
nine;  I  recollect  the  9th  of  June;  on  that  day  I  went 
home  to  my  house  at  Neachley,  which  is  a  mile  from 
Tonge  Castle,  by  the  road,  but  nearer  across  the  water ; 
my  dog  appeared  to  be  poisoned;  I  gaye  the  dog  salt  and 
water,  and  in  about  three  hours  I  went  into  my  father's 
grounds ;  I  saw  my  father,  and  in  about  two  or  three  mi- 
nutes the  prisoner  came  up ;  I  generally  call  him  Brad- 
bury; he  is  a  natural  child  (supposed  to  be)  of  my  £&ther; 


Tr.  1172],  that  *•  at  the  upper  end 
of  the  chamher  was  placed  a  chair 
of  estate  for  the  Queen  of  England, 
under  a  cloth  of  estate;  over 
against  it  helow,  and  more  remote, 
near  the  transom  or  heam  that  ran 
across  the  room,  stood  a  chair  for 
the  Queen  of  Scots.  At  the  walls 
on  hoth  sides  were  placed  benches, 
upon  which  sat  the  Lord  Chancel- 
lor, Lord  Treasurer,*'  &c. ;  and  it 
is  not  said  whether  the  Queen  of 
Scots  was  at  the  har^  or  within  it ; 
but  in  a  drawing  of  the  mode  in 
which  the  hall  of  Fotheringay  cas- 
tle was  to  be  fitted  up  for  this  trial 
(which  is  in  the  handwriting  of  the 
Lord  Treasurer  Burleigh),  and  is  in 
the  British  Museum  [Cotton  MS. 
Calig.  IX.  p.  463],  the  chair  for 
the  Queen  of  Scots  is  placed  within 
the  bar. 

On  the  trial  of  Charles  the  First 
[4  St  Tr.  994],  it  appears  that  he 
was  conducted  by  the  Serjeant-at- 
Arms  '^  strait  to  the  har,  having  a 
crimson  velvet  chair  set  before 
him." 

These  two  latter  cases  are  mere 
matter  of  history;  but  as  they  ap- 
pear in  the  State  Trials,  we  have 


referred  to  them.  On  the  trial  of 
Lord  Melville  by  the  Peers  in  1806, 
on  an  impeachment  for  high  crimes 
and  misdemeanors  [29  St  Tr.  607], 
Lord  Melville  had  a  stool  placed 
for  him  within  the  bar,  and  he  did 
not  go  on  his  knees ;  but  Mr.  Has- 
tings, on  his  trial  by  the  Peers  in 
1788,  on  an  impeachment  for  high 
crimes  and  misdemeanors,  came 
and  knelt  at  the  bar,  and  was  not 
within  it,  he  being  a  commoner, 
and  not  a  peer.  In  those  im- 
peachments, Mr.  Hastings  and 
Lord  Melville  respectively  put  in 
their  answers  to  the  impeachments 
in  a  form  neariy  similar  to  an  an- 
swer in  Chancery.  The  answer  of 
Mr.  Hastings  will  be  found  in  the 
Com.  Journ.  Vol  xliij.  p.  32 ;  and 
that  of  Lord  Melville  29  St.Tr.  p. 
622.  The  answer  of  Mr.  Hastings 
is  very  long,  occupying  sixty  folio 
pages  in  the  Commons*  Journals. 
That  of  Lord  Melville  is  vexy  short, 
being  little  more  than  a  plea  of 
not  guilty.  With  respect  to  persons 
surrendering  to  take  their  trials 
for  misdemeanors,  see  the  cases 
of  Reg,  Y,Lovetty  ante,  p.  461,  and 
Rex  V.  Carlile,  ante,  Vol.  6,  p.  636. 
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he  lives  at  Tonge  Castle ;  be  came  up  and  put  his  fingers        i^q^ 
to  his  nose^  and  then  put  his  hand  on  my  nose^  and  used      ^ — ^'^"^ 

Reoina 

an  insulting  expression ;  I  had  not  done  anything,  or  used  p. 

any  provoking  gesture ;  I    said  '  Father,  I  am  surprised      **    «>»«• 
that  you  should  allow  your  bastard  to  insult  your  own 
lawful  child ;  you  used  to  know  how  to  behave  yourself, 
and  knew  what  language  a  gentleman  should  use;'   the 
prisoner  said  he  should  like  to  fight  me;  I  was  bound 
over  to  keep  the  peace  to  his  brother ;  the  prisoner  jostled 
me  and  grinned  in  my  face,  and  asked  me  to  fight ;  I  was 
leaning  on  my  stick,  and  he  snatched  the  stick  out  of  my 
hand  and  was  going  to  strike  me ;  I  ran  in  upon  him,  and, 
as  he  could  not  use  the  stick,  he  threw  it  over  my  shoul- 
der; my  brother  gave  me  my  stick  again;  the  prisoner 
said  he  should  like  to  give  me  a  good  licking ;  he  rubbed 
his  fingers  across  my  nose  several  times,  and  then  struck 
me  right  and  left  on  the  left  nostril  and  the  body;   I 
said,  '  I  can  stand  this  no  longer,  he  has  struck  me  and 
you  are  witnesses ;'  I  struck  at  him  and  missed  him,  but 
my  wrist  struck  his  chin  and  knocked  him  down,  and  I 
struck  him  again  as  he  was  falling ;  as  he  was  getting  up 
he  put  his  hand  into  his  coat  pocket  and  took  out  a  pistol; 
he  instantly  put  the  butt  end  of  the  pistol  to  his  chest 
to  cock  it ;  the  moment  I  saw  the  pistol  I  put  my  hand 
upon  it ;  he  pushed  the  muzzle  of  the  pistol  against  my 
trousers,  and  I  unbuttoned  three  buttons  in  pushing  it 
away ;  he  had  his  finger  on  the  trigger,  and  the  pistol  was 
cocked  but  not  fall  cocked ;  my  hand,  I  think,  prevented 
him  from  cocking  it ;  if  it  had  not  been  for  my  hand  the 
pistol  would  have  gone  ofi^,  and  I  should  have  been  shot 
through  the  body ;  I  saw  him  cock  it  against  his  chest ;  as 
he  fell,  he  said,  '  Blast  you,  I  will  finish  you,'  or,  *  I  will 
settle  you  -/  I  can't  say  whether  the  pistol  was  on  full  cock 
or  not ;  my  hand  was  on  the  guard,  so  that  the  prisoner 
could  not  get  at  the  trigger :  my  brother  Augustus  and  a 
man  named  Wedge  laid  hold  of  the  pistol  with  me ;  Wedge 
said,  'Don't  shoot  him — don't  shoot  him;'  a  man  named 
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1840,        Harley  said,  'I  will  not  stand  by  and  see  them  shot;'  he 

^ — ^ — '      said  this  to  my  father's  coachman ;  there  was  a  scuffle  be- 

©.  tween  them ;  Harley  endeavoured  to  take  the  pistol ;  I  tried 

T.    EORGE.    ^^  gtrike  the  prisoner  with  my  stick;  I  grazed  his  hat, 

but  I  drew  in  my  blow  as  my  brother's  head  was  in  the 

way,  and  as  the  blow  fell  it  struck  my  brother  Augustus's 

hand. 

In  his  cross-examination  Mr.  B.  E.  A.  Durant  said, 
(inter  alia)  '^  I  had  been  on  ill  terms  with  my  father,  and 
I  did  say  that  my  father  was  a  hoary  old  villain;  I  told 
him  my  mother  said  she  died  a  murdered  woman,  and  he 
was  starving  all  her  children,  and  that  he  ought  to  be  tied 
to  a  cart's  tail  and  flogged  through  the  village." 

In  his  re-examination,  Phillimore,  for  the  prosecution, 
proposed  to  ask  the  witness  how  Mr.  Durant,  senior,  had 
acted  towards  him  before  he  made  use  of  the  expressions 
above  mentioned. 

Ludlow,  Serjt.,  for  the  prisoner. — I  apprehend  that  the 
conduct  of  Mr.  Durant,  senior,  is  not  evidence  in  this 
case. 

Parke,  B. — You  have  made  it  so  by  your  cross-examin- 
ation. To  discredit  the  witness  you  ask  him,  whether  he 
did  not  use  violent  language  towards  his  father,  and  he 
admits  that  he  did ;  and  his  counsel  to  explain  that  evi- 
dence may  ask  him  how  his  father  acted  towards  him  with 
a  view  of  shewing  that  the  language  was  not  without  pro- 
vocation. 

The  evidence  was  given,  and  the  witness  stated  that  his 
father  had  locked  him  up  for  five  or  six  days,  in  a  room  at 
the  top  of  Tonge  Castle,  saying  that  he  was  deranged,  and 
after  that  put  him  to  live  at  a  small  farm  where  he  was 
boarded,  lodged,  and  clothed  at  10*.  a-week. 

The  evidence  of  Mr.  B.  E.  A.  Durant  was  confirmed  by 
that  of  his  brother  Mr.  Augustus  Durant,  who,  as  to  at- 
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tempting  to  fire  the  pistol^  said,  ''  The  prisoner  took  out  a        i840. 
small  pistol,  and  said,  '  I  will  settle  you,'  or  '  I  will  do  "^    ^ 

you;'  the  prisoner  either  half  or  full  cocked  the  pistol,  v. 

and  pointed  the  muzzle  at  my  brother  and  against  his 
trousers ;  I  rushed  at  the  pistol,  and  put  my  right  hand 
over  the  muzzle  of  the  pistol,  and  my  other  hand  over  the 
cock;  I  found  the  prisoner's  finger  pulling;  his  finger 
was  on  the  trigger ;  I  plainly  felt  the  finger  of  his  right 
hand  on  the  trigger,  and  my  hand  did  not  allow  the  trig- 
ger to  go  back ;  the  people  interfered,  and  they  were  se- 
parated." 

In  the  cross-examination  of  Mr.  Augustus  Durant,  C. 
Phillips  proposed  to  ask  him  as  to  what  his  brother,  the 
prosecutor,  had  said  on  other  occasions  than  the  time  of 
the  alleged  offence. 

Parke,  B. — I  think  that  that  cannot  be  asked  of  this 
witness,  and  that  it  is  only  matter  for  the  cross-examin- 
ation of  the  person  who  is  supposed  to  have  used  the  ex- 
pressions imputed. 

The  question  was  not  put. 

It  was  proved  that  two  small  percussion  pistols  were, 
on  the  10th  of  June,  given  to  the  superintendant  of  poUce 
by  Mr.  St.  Gteorge,  the  one  loaded  with  powder  and  ball 
and  the  other  with  powder  and  bits  of  lead. 

Parke,  B. — ^It  appears  to  me  that  the  charge  of  felony 
cannot  be  supported,  as  it  is  not  proved  that  the  prisoner 
drew  the  trigger.  The  words  "  in  any  other  manner,"  in 
the  statute,  mean  something  analagous  to  drawing  the 
trigger,  which  is  the  proximate  cause  of  the  loaded  arm 
going  off.  Suppose,  for  instance,  you  had  a  matchlock, 
and  put  a  match  to  it,  and  the  gun  did  not  go  off,  that 
would  be  a  case  within  the  act  of  Parliament ;  but  here 
is  no  proof  that  the  prisoner  drew  the  trigger^  though  he 
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1840.        P^  ^  finger  to  it,  and  he  cannot,  therefore,  be  conTicted 
^    >'  "^      on  those  counts  which  charge  him  with  so  doing,  or  which 
V.  charge  him  with  a  felonious  attempt  to  discharge  the  pia- 

T.  EORGB.  ^2^  £^^  .^  must  be  an  attempt  yusdem  generis;  the  conse- 
quence is,  he  cannot  be  convicted  of  a  felony,  but  he  may 
be  convicted  of  an  assault. 

Ludlow^  Serjt. — I  submit  that  the  prisoner  cannot  be 
convicted  of  an  assault,  unless  the  jury  are  satisfied  that 
the  pistol  was  loaded. 

Parke,  B. — ^It  seems  to  me  that  it  is  an  assault  to  point 
a  weapon  at  a  person,  though  not  loaded,  but  so  near,  that 
if  loaded,  it  might  do  injury.  I  think  the  ofience  of  point- 
ing a  loaded  gun  at  another  does  involve  an  assault,  unless 
it  is  done  secretly ;  and  I  think  that  the  presenting  a  fire- 
arm, which  has  the  appearance  of  being  loaded,  so  near 
that  it  might  produce  injury  if  it  was  loaded  and  went  off, 
is  an  assault. 

Phillimore. — The  clause  in  this  act  says,  that  if  a  party 
shall  attempt,  by  drawing  the  trigger,  or  in  any  other  man- 
ner, to  discharge  a  loaded  arm,  he  shall  be  guilty  of  the 
offence.  If,  therefore,  a  man  puts  his  hand  on  a  trigger, 
in  order  to  fire  the  pistol,  and  cannot  do  it  because  the  pistol 
happens  to  be  at  half-cock,  that  would,  as  I  submit^  be 
within  the  meaning  of  the  statute. 

Parke,  B. — Here  was  a  trigger  to  be  drawn,  and  it  is 
not  drawn.  It  seems  to  me  that  the  object  of  this  act  was 
to  punish  proximate  attempts:  that  is,  those  attempts 
which  immediately  lead  to  the  discharge  of  loaded  aims; 
therefore,  if  a  person  drew  the  trigger,  and  the  gun  was 
loaded,  in  that  case  the  offence  would  be  complete,  though 
the  gun  did  not  go  off,  and  though  it  did  not  happen  to 
strike  the  percussion  cap;  and  the  act  also  provides  far 
the  case  of  fire-arms  which  do  not  go  off  with  the  ordinary 
lock.    Suppose,  therefore,  a  man  was  to  come  with  a 
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matchlock^  and  attempt  to  discharge  it  by  patting  a  fusee 
or  a  brimstone  match  to  the  touch-hole,  that  would  be  an 
attempt  to  discharge  it  within  the  meaning  of  this  act ; 
and  so  since  the  newly-invented  fire-arms^  if  a  man  with  a 
hammer  were  to  strike  the  cap,  that  would  be  a  felony 
under  this  act  of  Parliament;  and,  as  I  thought  a  point 
of  this  kind  would  be  taken,  I  have  availed  myself  of  an 
opportunity  which  I  had  of  consulting  my  Brother  Wil- 
liams, who  agrees  with  me  in  opinion.  The  question, 
whether  the  pistol  was  loaded  or  not,  will  be  material  with 
respect  to  the  punishment,  but  it  is  not  in  my  judgment 
necessary  to  constitute  the  common  law  offence  that  the 
fire-arm  should  be  loaded,  though  it  is  essential  to  the 
statutable  felony  (a). 

Ludlow,  Serjt. — ^The  question  of  the  assault,  in  point 
of  law,  will  not  depend  on  the  presentation  of  the  pistol 
merely. 
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Parke,  B. — My  idea  is,  that  the  prisoner  can  only  be 
found  guilty  under  this  act  of  Parliament  of  that  assault 
which  was  involved  in,  and  connected  with,  the  presenta- 
tion of  a  loaded  pistol.  Suppose  there  was  a  common  as- 
sault committed  in  the  course  of  a  dispute  between  the  pri- 
soner and  the  prosecutor,  I  do  not  think  that  the  prisoner 
could  be  found  guilty  of  that  assault  on  an  indictment 
charging  him  with  felony.  I  had  occasion  to  lay  down  the 
same  rule  in  a  case  at  Worcester  (6),  which  was  the  case  of 
an  assault  upon  a  female.    There  was  some  question  about 


(a)  In  the  case  of  Rex  v.  Carr, 
R.  &  R.  C.  C.  377,  it  was  held,  that 
in  order  to  constitute  the  felony  of 
attempting  to  dischaige  a  loaded 
fire-arm  under  the  stat.  43  Geo.  3, 
c.  58,  (now  repealed),  the  fire-arm 
must  hare  been  so  loaded  as  to  be 
capaUe  of  doing  the  mischief  in- 
tended.   But  in  the  case  of  JUx  v. 


EUiott,  O.  B.  1787,  cited  1  Russ. 
C.  &  M.  B.  3,  ch.  10,  it  was  held 
to  be  sufficient  if  that  fact  appeared 
from  the  general  circumstances  of 
the  case.  See  also  the  case  of  Jteg, 
V.  Coaien,  ante.  Vol.  6,  p.  394. 

(6)  The  ease  of  Reg.  v.  CfuU^ 
ridffe,  ante,  p.  47. 
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,g40,  the  crime  itself  having  been  committed,  but  there  was  no 

*^    ^    ^  doubt  that  a  great  number  of  assaults  had  been  com- 

9.  mitted  in  the  course  of  the  same  evening;  the  learned 

BORoE.  ^^^jjjggj  fQj.  j.|jg  prisoner  suggested  that  if  the  jury  were 

not  satisfied  of  the  assault,  which  was  connected  with  the 
felony  charged,  the  prisoner  could  not  be  found  goilty  of 
other  assaults  committed  on  the  same  evening,  which 
were  unconnected  with  the  crime,  aud  I  was  of  that 
opinion.  It  appears  to  me  that  the  prisoner  can  only 
be  found  guilty  of  the  assault  involved  in  the  felony 
charged. 

Ludlow,  Serjt. — Of  the  assault,  which  would  be  an  in- 
gredient in  the  crime. 

Parke,  B. — ^The  crime  charged  here  is  an  attempt  to 
discharge  a  loaded  pistol;  if  a  pistol  was  presented  dose  to 
the  person  of  the  prosecutor,  that  is  an  assault^  and  it  is 
included  in  the  charge. 

Ludlow,  Serjt.  — That  renders  it  unnecessary  for  me 
to  advert  to  anything  besides  the  presentation  of  the 
pistol.  I  need  not  refer  to  the  other  acts  which  were 
done. 

Parke,  B. — Nor  to  the  blows. 

Ludlow,  Serjt. — It  is  necessary  that  the  pistol  should  be 
a  loaded  pistol. 

Parke,  B. — ^I  think  not. 

Ludlow,  Serjt. — ^There  was  an  action  tried  at  Oxford,  in 
which  Mr.  Justice  Erskine  laid  down  the  law,  that  it  would 
not  amoimt  to  an  assault  unless  the  pistol  was  loaded.  It 
did  not  accord,  certainly,  with  my  views  at  the  time,  and  I 
obtained  a  verdict  on  the  other  points  in  the  case. 


Reoina 


St.  Geosoe. 
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PARKfiy  B. — I  do  not  know  that  I  should  have  felt  much         1940, 
diflSculty  about  it,  but  for  the  high  authority  which  you 
have  cited.     My  idea  is,  that  it  is  an  assault  to  present  a  v. 

pistol  at  all,  whether  loaded  or  not.  If  you  threw  the 
powder  out  of  the  pan,  or  took  the  percussion  cap  oflf,  and 
said  to  the  party,  "  This  is  an  empty  pistol,''  then  that 
would  be  no  assault ;  for  there  the  party  must  see  that  it 
was  not  possible  that  he  should  be  injured ;  but  if  a  person 
presents  a  pistol  which  has  the  appearance  of  being  loaded, 
and  puts  the  party  into  fear  and  alarm,  that  is  what  it  is 
the  object  of  the  law  to  prevent.  I  think  that  if,  in  this 
case,  it  should  be  proved  that  the  prisoner  presented  a  pis- 
tol purporting  to  be  a  loaded  pistol,  and  the  jury  are  satis- 
fied that  it  was  so  near  as  to  produce  danger  to  life  if  the 
pistol  had  gone  off,  that  that  would  be  an  assault  in  point 
of  law,  and  that  the  prisoner  might  be  convicted  of  that  as- 
sault upon  this  indictment  (a). 

His  Lordship  left  the  case  to  the  jury  as  to  the  assault, 
and  desired  them  to  inform  him  whether  the  pistol  was 
loaded,  and  whether  it  was  presented  at  the  prosecutor  so 
near  him  as  to  have  seriously  injured  him  if  it  had  been 
discharged. 

Verdict  —  Guilty  of  an  assault;  the  fore- 
man of  the  jury  adding,  "  We  think 
that  he  presented  the  pistol  with  intent 
to  discharge  it,  the  pistol  being  loaded/' 

Talfourdy  Serjt.,  R.  V.  Richards,  and  Phillimore,  for  the 
prosecution. 

Ludlow,  Serjt.,  C  Phillips,  and  Allen,  for  the  prisoner. 

(a)  See  the  cases  of  Reg.  7.  Lewis,  post,  p.  523;  and  Blake  y.  Bar- 
nard,  post. 
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HEREFORD  ASSIZES, 


{CivU  Side.) 

BEFORE  MR.  BAROK  PARKE. 


Doe  on  the  several  Demises  of  Hughes  and  Corbett 

V.  Derry. 


E 


A.,  being  owner  Ju  JECTMENT  to  recover  a  farm  at  Bishop's  Frome. 
for  seven  years       It  appeared  that  the  farm  had  originally  belonged  to 
w^tenlf  *ee  *    ^®  defendant,  and  that  by  a  written  agreement,  dated  on 
ment  of  the        the  10th  of  December,  1838,  the  defendant,  as  owner,  and 

tame  date  it  was 

agreed,  that  A.  Mr.  Holland,  as  mortgagee,  had  let  the  farm  to  Mr.  Cor- 
thefarmfor***'  ^^tt,  One  of  the  lessors  of  the  plaintiff,  for  seven  years; 
B.,  B.  allow-      gjj^  Qjj  the  same  day  Mr.  Corbett  and  the  defendant  en- 

ing  A.  12«.  a  ^  •' 

week,  "and  ai-  tered  into  the  following  agreement : — 

lowing  him  and 
his  family  to 

reside  and  have  "  An  agreement  made  the  10th  day  of  December,  1838, 
dwelling-house  between  John  Fletcher  Corbett,  of  the  city  of  Worcester, 
therein"frerof  gentleman,  of  the  one  part,  and  Nathaniel  Derry  of  Bi- 
rent,*'  and  this  shop's  Fromc,  in  the  county  of  Hereford,  farmer,  of  the 

agreement  was  *  "         ^ 

to  be  put  an  other  part,  as  follows :  The  said  N.  D.  agrees  with  the 
months  notice  Said  J.  F.  C.  to  manage  the  farm  at  Bishop's  Frome,  now 
w^s^^Hdd'  i^  ^^^  occupation  of  the  said  N.  D.,  which  he  has  this 
that  this  agree-  day,  with  the  couscnt  of  the  mortgagee,  let'  to  the  said 

ment  did  not  Vl  ^^     ' 

require  a  lease  J.  F.  C.  from  the  the  25th  of  December,  on  the  following 
not  contain  a^  tcHus,  namely,  the  said  N.  D.  is  to  manage  and  take  care 
demise  of  the     of  the  stock  and  crop  on  the  said  premises,  and  the  team 

house,  the  occu-  *^  r  ^ 

pation  of  it  be-  of  horscs,  and  do  every  necessary  work  on  the  said  farm, 

ingamerere-  _  •/./••i  •i-vr-rx*  ••■■. 

muneration  for  and  the  wifc  01  the  said  N.  D.  IS  to  manage  the  dairy 
HeuT^Uo^th^t  thereon  for  the  said  J.  F.  C,  the  said  J.  F.  C.  paying  or 

no  notice  to 

quit  was  necessary,  if  the  service  was  put  an  end  to. 

Whether  in  ejectment  the  lessor  of  the  plaintiff  must  have  a  certificate  under  the  fUt.  3  ft  4 
Vict  c  24,  to  entitle  him  to  coats^-^nffrf . 
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allowing  to  the  said  N.  D.  the  sum  of  128.  per  week^  and  1340. 
allowing  him  and  his  family  to  reside  and  have  the  use  of  the 
dwelling-house  and  furniture  therein,  free  of  rent,  and  the 
said  N.  D.  hereby  agrees  to  the  terms  above  mentioned^ 
either  party  to  put  an  end  to  this  agreement  on  giving 
three  months'  notice,  or  paying  or  receiving  three  months' 
wages,  the  said  N.  D.  to  keep  and  render  monthly  to  the 
said  J.  F.  C.  a  just  and  true  account  of  all  articles  sold  and 
monies  received  and  paid  by  him  the  said  N.  D.,  on  ac- 
count of  the  said  J.  F.  C,  relating  to  the  said  farm.  As 
witness  the  hands  of  the  parties  the  day  and  year  afore- 
said. 

John  Fletcheb  Cobbett. 

Nathaniel  Debby. 

This  agreement  bore  a  £1  stamp. 

Gray,  for  the  defendant. — I  submit  that  this  paper  can- 
not be  received  in  evidence,  as  it  does  not  bear  a  1/.  15s, 
stamp.  It  is  a  lease,  and  the  stamp  of  £1  on  leases 
at  a  rent  under  £20  applies  to  money  rents  xmder  that 
amount ;  and  this  not  being  for  a  rent  in  money  the  stamp 
of  1/.  15«.  is  necessary  imder  the  provision  as  to  leases 
not  otherwise  charged. 

Pabke,  B. — If  this  be  a  lease  the  stamp  is  not  sufficient ; 
it  should  be  1/.  15«.  But  it  seems  to  me  that  this  is  not 
a  lease  at  all,  and  that  this  is  only  a  mode  of  remunerat- 
ing the  defendant  as  bailiff.  The  words  "  allowing  him 
and  his  family  to  reside  and  have  the  use  of  the  dwelling- 
house,''  might  import  a  lease;  but,  I  think,  taking  the 
whole  of  the  instrument  together,  they  must  be  taken  to 
be  a  reward  for  services. 

The  agreement  was  received  in  evidence. 
It  was  proved  by  Mr.  Corbett,  jun.,  that  on  the  14th  of 
December,  1839,  (which  was  more  than  three  montiis  be» 
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fore  the  present  ejectment),  he,  by  the  direction  of  his 
fkther,  the  lessor  of  the  plaintiff,  told  the  defendant  he 
must  seek  a  fresh  master  and  a  fresh  honse  at  Lady-Day. 

Parke,  B. — ^I  don^t  think  that  notice  to  quit  was  neces- 
sary, if  the  service  was  put  an  end  to.  The  plaintiff  is 
entitled  to  a  verdict  on  the  second  demise. 


WhUmore,  for  the  plaintiff. — ^I  have  evidence   on  the 
other  demise. 

Parke,  B. — ^You  cannot  recover  on  both. 

Verdict  for  the  plaintiff  on  the  second 
demise,  and  for  the  defendant  on  the 
first  («). 

WkUmare  applied  for  a  certificate  under  the  stat.  3  &  4 
Vict.  c.  24,  that  a  right  came  in  question. 

Parke,  B. — I  will  give  it,  as  there  may  be  a  question 
whether  it  is  necessary  {b). 


(a)  A  verdict  of  this  kind  for 
defendant  gives  him  some  small 
amount  of  costs.  See  ante,  Vol.  8, 
p.  358. 

(b)  By  the  stat.  3  &  4  Vict  c.  24, 
flu  1,  the  stat  43  Eliz.  c.  6,  '<  so 
far  as  it  relates  to  costs  in  actions 
of  trespass  or  trespass  on  the  case;" 
and  so  much  of  the  stot  22  &  23 
Car.  2,  c.  9,  ''as  relates  to  costs 
in  personal  actions,*'  are  repealed; 
and  hy  sect.  2  of  the  stat  3  &  4 
Vict.  c.  24,  it  is  enacted,  "  that  if 
the  plaintiff  in  any  action  of  tret- 
pasSf  or  trespass  on  the  case,hro\ight 
or  to  be  brought  in  any  of  her  Ma- 
jesty's Courts  at  Westminster,  or  in 
the  Court  of  Common  Pleas  at 


Lancaster,  or  in  the  Coart  of  Com- 
mon Pleas  at  Durham,  shall  reco- 
ver by  the  verdict  of  a  jury  less  da- 
mages than  forty  shUUngs^  such 
plaintiff  shall  not  be  entitled  to  re- 
cover or  obtain  from  the  defendant, 
in  respect  of  such  verdict,  any  costs 
whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,orjudg- 
ment  shall  have  passed  by  default, 
unless  the  judge  or  presiding  officer 
before  whom  such  verdict  shall  be 
obtained  shall  immediately  after- 
wards certify  on  the  back  of  the  re- 
cord, or  on  the  writ  of  trial  or  writ  of 
inquiry,  that  the  action  was  really 
brought  io  try  a  right  besides  the 
mere  right  to  recover  damages  for 
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Assumpsit  for  the  board  and  lodging  of  the  defend-  No  one  is  bound 

ant's  illegitimate  child.    Plea,  non  assumpsit.  for^ZilS^iX 

It  appeared  that  the  child  had  been  placed  with  the  ^}*  c*>>idren, 

either  legid- 

plaintiff  by  the  defendant,  in  the  year  1831,  at  2s.  a-week,  mate  or  uiegi- 
and  it  was  admitted  that  the  amoimt  had  been  paid,  down  hchw entered 
to  the  month  of  April,  1838.     It  was  proved  that  the  child  J'^^o^'O"/  «>n- 

^  ^      ^  ^  ^  tract  to  do  so. 

had  remained  with  the  plaintiff  down  to  April,  1839,      Everyman  u 

,       .,  •  r  iJ        •      AT.  Li.     r  to  maintain  hii 

and  evidence  was  given  of  a  conversation  m  the  month  of  own  children  as 

he  himself  shall 


May,  1839,  in  which  it  was  alleged  that  the  defendant  had  ^jji^^  proper 
promised  payment  of  the  amount  claimed.  *"*^  *^  requires 

'^  ^  ^  ,  a  contract  to 

For  the  defendant,  witnesses  were  called  who  stated  enable  another 
that  in  April,  1838,  the  defendant  paid  the  plaintiff  up  to  ^dcharge him 
that  time,  and  that  the  defendant  then  said  the  plaintiff  f?;[ j^  *** '"  •*^- 
was  to  give  up  the  child  either  to  Mr.  Parkes  or  the  union^ 
for  he  would  pay  no  longer.  Evidence  was  also  given, 
that  on  several  occasions  when  asked  for  payment,  the  de- 
fendant refused  to  pay  anything,  and  there  was  also  con- 
tradictory evidence  as  to  the  conversation  in  May,  1839. 


tion. 


Parke,  B.,  (in  summing  up). — ^No  one  is  bound  to  pay 


the  trespass  or  grievance  for  which 
the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was 
brought  was  wUftd  and  maliciotu" 
And  by  sect.  3  of  the  same  statute 
it  is  provided  and  enacted,  "  that 
nothing  herein  contained  shall  ex- 
tend to,  or  be  construed  to  extend 
to,  deprive  any  plaintiffs  of  costs  in 
any  action  or  actions  brought  for 
a  trespass  or  trespasses  over  any 
lands,  commons,  wastes,  closes, 
woods,  plantations,  or  inclosures, 
or  for  entering  into  any  dwellings, 
outbuildings,  or  premises  in  respect 
of  which  any  notice  not  to  trespass 


thereon  or  therein  shall  have  been 
previously  served,  by  or  on  behalf 
of  the  owner  or  occupier  of  the  land 
trespassed  over,  upon  or  left  at  the 
last  reputed  or  known  place  of 
abode  of  the  defendant  or  defend- 
ants in  such  action  or  actions." 

It  should  be  observed,  that  these 
provisions  only  extend  to  actions  of 
trespass  and  trespass  on  the  case, 
and  not  to  any  other  form  of  action; 
but  ejectments  being  "actions  of 
trespass  in  ejectment"  [3  Bl.  Com. 
ch.  11]  it  may  be  a  question  whe- 
ther they  are  or  are  not  included  in 
these  provisions. 
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another  for  maintaining  his  children^  either  legitimate  or 
illegitimate^  except  he  has  entered  into  some  contract  to 
do  so.  Every  man  is  to  maintain  his  own  children  as  he 
himself  shall  think  proper^  and  it  requires  a  contract  to 
enable  another  person  to  do  so^  and  charge  him  for  it  in 
an  action.  In  the  present  case  there  had  been  a  contract 
in  1831^  which  was  put  an  end  to  in  1838.  However^  on 
the  part  of  the  plaintiflf^  it  is  contended  that  a  new  con- 
tract is  to  be  inferred  from  the  conversation  with  the  de- 
fendant in  the  year  1839.  This  is  for  you  to  consider. 
But  you  must  also  bear  in  mind  that  the  defendant  has 
on  several  occasions  distinctly  refused  to  pay  anything,  and 
that  as  to  one  of  the  conversations,  the  evidence  is  contra- 
dictory (a). 

Verdict  for  the  defendant. 


(a)  In  the  case  of  Mortimore  v. 
Wright,  Law  Joum.  Vol.  ix.  £z- 
cheq.  p.  158,  it  was  decided  that  a 
father  is  not  liable  for  debts  incur- 
red by  his  son  while  under  age,  un- 
less he  has  given  an  authority  to 
the  son  to  incur  them,  or  has  con- 
tracted to  pay  them  ;  and  that  the 
moral  obligation  that  he  is  under  to 
provide  for  his  children  imposes  no 
such  liability;  and  in  that  case 
Lord  Abingery  C.  B.,  said,  "  In 
point  of  law  a  father  who  gives  no 
authority,  and  enters  into  no  con- 
tract, is  not  liable  for  goods  sup- 
plied to  his  son,  any  more  than  an 
uncle,  a  brother,  or  a  stranger  would 
be.  If  a  father  does  any  specific 
act,  from  which  it  may  be  reason- 
ably inferred  that  he  has  authorized 
his  son  to  contract  a  debt,  then  he 
may  be  liable  in  respect  of  the  debt 
so  contracted ;  but  the  mere  moral 
obligation  upon  a  father  to  main- 
tain his  child  (which  I  by  no  means 
dispute)  affords  no  inference  of  a 
promise  to  do  so,  and  I  think  we 
ought  to  be  careful  not  to  put  upon 


his  acts  an  interpretation  which 
abstractedly,  and  ¥rithout  reference 
to  such  moral  obUg^tion,  they  do  not 
warrant.  In  order  to  bind  a  father 
for  a  debt  incurred  by  his  son,  yoa 
must  prove  that  he  has  contracted 
to  be  bound  in  the  same  manner 
that  you  would  prove  such  a  con- 
tract against  any  other  person,  and 
it  ought  not  to  be  left  to  juries  to 
make  the  law  in  each  particular 
case  according  to  their  own  feelings 
or  prejudices ;  for  that  would  be  to 
permit  the  law  to  be  frittered 
away."  And  Parke,  B.,  said,  "  It 
is  a  clear  principle  that  a  fetber  is 
not  under  any  legal  obligation  to 
pay  his  son's  debts  unless  be  has 
contracted  to  do  so,  except,  per- 
haps, under  the  43  Eliz.,  by  which 
he  may,  under  certain  circum- 
stances, be  compelled  to  support 
his  children  according  to  his  abi- 
lity. A  mere  moral  obligation  can 
impose  upon  liim  no  such  legal 
liability."  «  Whatever  the  moral 
obligations  of  parties  may  be,  ju- 
ries must  not  be  allowed  to  make 
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F.  V.  Lee  and  Hoskyns,  for  the  plaintiff. 
Crodaon,  for  the  defendant. 


[  Attornies — Higgma  and  PughJ] 
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them  contract  without  legal  evi- 
dence.'* In  the  case  of  Mortimore 
V.  Wright  the  authority  of  the  cases 
of  Law  V.  Wilkin,  6  A.  &  £.  718, 
and  Nichole  v.  AlUn^  ante,  Vol.  3, 
p.  36,  was  much  questioned  by 
Lord  Ahinger,  and  in  the  same 
case  Rolftf  B.,  expressed  a  doubt, 


whether  in  the  case  of  Blackburn 
V.  Macheyj  ante,  Vol.  1,  p.  1,  there 
was  any  evidence  to  go  to  the  jury. 
See  the  cases  of  Fluck  v.  ToUe^ 
mache,  ante,  Vol.  1,  p.  5 ;  Cameron 
V.  Baker,  Id.  p.  268;  andEolfe  v. 
Abbott,  ante,  Vol.  6,  p.  286. 


Regina  v.  Geach. 

JCORGERY. — The  prisoner  waa   charged  with  having  if  on  the  trial 
forged  and  also  with  having  uttered  a  forged  acceptance  on  ®J^'  ^®®  p[/*" 

a  bill  of  exchange.  ■oner  peremp- 

_,  ,  ,•!-,  i.T  •■<.«•  *o'*^y  challenge 

The  prisoner  pleaded  to  the  indictment^  bnt  before  any  some  of  the  ju- 

of  the  jury  were  called,  the  prisoner  said,  "  At  the  begin-  ^"nscrfor  the 

ning  of  the  present  year  I  was  concerned  for  a  very  serious  p'ojc«»»^»o»  »^ 

offence  (a) ;    great  prejudice  was   excited,   and  that  has  many  that  a 

extended  itself  to  me,   and  the  way  in  which  the  pre-  be  had,  the  pro- 

sent  juxy  has  been  impanelled  realises  my  worst  fear.    In  pTJ,— ,!:  "^ 

Bolam's  case  (J),  the  trial  was  postponed,  in  order  to  give  whole  of  the 

same  order  as 
before,  only  omitting  those  who  have  been  peremptorily  challenged  by  the  prisoner,  and  as  each 
Juror  then  appears,  for  the  counsel  for  the  prosecution  to  state  their  cause  of  challenge,  and  if 
they  haye  sufficient  cause  and  the  prisoner  does  not  challenge,  for  such  juror  to  be  sworn. 

It  is  no  cause  of  challenge  of  a  juror  by  the  counsel  for  the  prosecution  in  a  case  of  felonyi 
that  the  juror  is  a  client  of  the  prisoner  who  is  an  attorney. 

Nor  that  the  juror  has  visited  the  prisoner  as  a  friend  since  he  haa  been  in  prison. 

In  a  case  of  felony,  after  a  prisoner  has  challenged  twenty  of  the  jurors  peremptorily,  he  may 
still  examine  any  other  of  the  jurors  (who  are  subsequently  called)  M  to  their  qualification. 

If  a  person  knew  the  acceptance  of  a  bill  of  exdiange  to  be  forged,  and  uttered  it  as  true» 
and  believed  that  his  bankers,  to  whom  he  ottered  it,  wookl  advance  money  on  it,  which  they 
would  not  otherwise,  that  is  ample  evidence  of  an  intent  to  defraud,  and  evidence  upon  which 
a  jury  ought  to  act;  and  a  person  is  not  the  less  guilty  of  forgery  because  he  may  intend  ulti- 
mately to  take  up  the  forged  bill,  and  may  suppoM  that  the  party  whose  name  is  forged  will  be 
no  loser,  and  the  fact  that  the  bill  has  been  since  paid  by  the  prisoner  will  make  no  difference, 
if  the  offence  has  once  been  complete  at  the  time  of  the  uttering. 

(a)  The  high  treason  cases  on  (6)  Bolam  was  tried  at  Newcat- 

the  Monmouth  special  commisiion.      tie,  htfore  Baron  Mauie   id  tht 
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1840.  ^^^  sheriff  time  to  summon  double  the  number  of  jurors ; 
^  ^  and  it  beins  represented  to  Baron  Maule,  that  twenty-five 
o.  of  the  jurors  came  from  the  immediate  neighbournood^  his 

Lordship  directed  that  they  should  not  be  called.  New- 
port and  Pontypool  were  the  places  in  which  the  peace- 
able inhabitants  were  most  alarmed  by  the  late  disturb- 
ances^ and  forty-one  out  of  the  sixty  jurors  in  the  present 
panel  are  from  that  neighbourhood/' 

Parke^  B. — ^Yours  is  a  very  different  case  from  Bolam's. 
It  is  impossible  that  there  should  be  any  prejudice  against 
you,  as  the  attorney  of  Mr.  Frost. 

The  prisoner. — Only  a  fortnight  ago  there  was  a  report 
of  my  examination,  and  in  it  negatives  were  put  for  affirm- 
atives. 

Parke,  B. — I  am  unwilling  to  deviate  from  the  usual 
practice.  The  Jury  will  not  connect  your  case  with  those 
in  the  Spring. 

The  prisoner. — ^In  Watson's  case  {a),  300  jurors  were 
summoned,  and  in  Bolam's  case  150;  and  if  the  Crown 
challenge  a  considerable  number,  they  will  drive  me  to  be 
tried  by  those  who  are  prejudiced  against  me. 

Parke,  B. — This  case  must  proceed  in  the  ordinary  way. 
The  Crown  may  challenge  without  showing  cause  till  the 
panel  is  gone  through,  and  if  there  is  not  a  full  jury  they 
must  shew  cause.  I  much  regret  that  the  established 
practice  has  been  ever  deviated  from,  as  it  leads  to  those 
instances  being  quoted  as  precedents. 

The  jury  panel  contained  the  names  of  sixty  jurors,  of 

summer  of  1839,  for  the  murder      Savings'  Bank  at  Newcastle. 

of  Mr.  Milley.      The  prisoner  and  (a)  32  State  Trials,  p.  2,  2  Stark. 

deceased  were  both  clerks  in  the      N.  P.  C.  116. 
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whom  one  was  excused  at  the  commencement  of  the  as-  1940. 
sizes^  and  the  whole  panel  was  called  over  by  Mr.  Bel- 
lamy^ the  Clerk  of  Assize^  from  the  beginning  to  the  end 
in  regular  order  commencing  with  the  name  which  stood 
No.  1  on  the  panel.  When  the  panel  had  been  gone 
through,  the  prisoner  had  challenged  thirteen  jurors  pe- 
remptorily; and  the  Crown  had  challenged  thirty-seven 
without  shewing  any  cause,  some  of  the  remaining  jurors 
who  were  called  did  not  answer  to  their  names,  and  when 
the  panel  had  been  gone  through  there  was  not  a  fiill  jury. 

Ludlow,  Serjt.,  for  the  prisoner. — ^The  first  juror  should 
be  called  who  was  challenged  for  the  Crown. 

Mr.  Bellamy. — ^The  juror  No.  1  on  the  panel  was  chal- 
lenged by  the  prisoner. 

Parke,  B. — ^The  proper  course  will  be  to  call  the  panel 
over  in  the  same  order  as  before,  calling  those  who  did 
not  answer  before,  and  omitting  to  call  those  who  have 
been  already  peremptorily  challenged  by  the  prisoner. 

On  the  second  calling  over  of  the  panel,  Mr.  Gilbert, 
who  had  been  challenged  by  the  Crown,  answered  to  his 
name  and  appeared. 

Parke,  B. — Mr.  MichardSy  have  you  any  cause  of  chal- 
lenge as  to  Mr.  Gilbert? 

R.  V.  Richards. — ^My  cause  of  challenge  is  that  Mr.  Gil- 
bert is  a  client  of  the  prisoner. 

Parke,  B. — That  is  no  sufficient  cause  of  challenge. 

Mr.  Gilbert  was  sworn  on  the  jury. 
Mr.  Lewis,  who  had  also  been  challenged  for  the  Crown, 
answered  to  his  name  and  appeared. 
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1840.  ^  ^'  Jtichards. — ^Mr.  Lewis  lias  been  yisiting  the  pri- 

^     *     ''     floner  as  his  friend  since  he  has  been  in  prison. 

Rboina 

Gbach.  Parkb,  B. — ^That  is  no  good  cause  of  challenge. 

Mr.  Lewis  was  sworn  on  the  jury. 

The  prisoner. — I  hare  not  seen  Mr.  Lewis. 

Some  more  jurors  were  peremptorily  challenged  by  the 
prisoner;  and  Mr.  Bellamy  then  informed  the  Court  that 
the  prisoner  had  peremptorily  challenged  twenty  of  the 
jurors. 

Mr.  Morris,  a  juror  who  was  called,  answered  to  his 
name,  and  appeared. 

Parke,  B. — The  prisoner  having  now  challenged  his 
full  number  peremptorily,  if  this  person  is  challenged  on 
either  side,  it  can  only  be  for  cause. 

The  prisoner — ^May  I  examine  him  as  to  his  qualifi- 
cation ? 

Parke,  B. — Certainly. 

Mr.  Morris  stated  his  qualification  to  be  leasehold,  of 
more  than  sufficient  value,  and  he  was  sworn  on  the 
jury  (a). 

A  full  jury  having  been  sworn,  the  prisoner  was  giren 
in  charge  in  the  usual  manner. 

It  appeared  that  the  prisoner,  who  had  been  for  some 

(a)  The  leading  authority  on  the  Seyeral  decisions  as  to  challefige  of 

subject  of  challenges  is  that  of  Lord  jurors  are  referred  to  in  Mr.  Jar- 

Co^e,  [llnst.  155a.  etseq.];  and  dine*s  Index  to  the  State  Trials, 

it  is  referred  to  as  being  so  by  Lord  tit.  "  ChaUenge;''  and  a  smnmary 

HaU,  [2  H.  P.  C.  272];  Lord  Chief  of  the  law  on  this  subject  wiU  be 

Baron   ComyuM,   [Com.  Dig.  Tit.  found  in  Bum's  Jnrticek  VoL  3, 

Challenge,  C.  2.] ;  and  Mr.  Seijt.  tit.  *<  Joron." 
Hawkint,   [2  Cur.  Hawk.  ch.  43. 
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yean  an  attorney  at  Pontypool^  had^  in  the  year  1831^  ig4o. 
opened  a  banking  account  with  Messrs.  Williams^  who  are 
bankers  at  Newport^  and  that  fix)m  that  time  to  the  year 
1838^  Messrs.Williams  had  discounted  bills  for  him  to  a  very 
large  amount^  and  that  on  the  28th  of  July^  1837^  the  pri- 
soner sent  them  the  bill  of  exchange  in  question^  of  which 
the  following  is  a  copy : — 

"  1057/.  16*.  9rf.  Pontypool,  July  27th,  1837. 

"  One  month  after  date  pay  to  my  order  one  thousand 
and  fifty-seyen  pounds,  sixteen  shillings,  and  nine-pence^ 
for  value  receiyed.  „  ^  j,  ^^^^^ 

Across  the  bill  was  the  following  acceptance : — 

"  Accepted  at  Messrs.  Cox,  Biddulph  &  Co.,  Bankers, 

'^  Edmund  Williams.'' 


It  was  proved  by  Mr.  William  Williams,  one  of  the 
bankers,  that  this  bill  came  to  them  in  a  letter  from  the 
prisoner,  and  was  discounted  by  their  firm  for  him.  In 
his  cross-examination,  Mr.  William  Williams  said,  "  We 
should  not  have  advanced  money  to  the  prisoner  on  his 
own  credit ;  he  never  asked  it ;  since  the  bill  in  question 
was  paid  to  us,  we  have  had  other  bills  from  the  prisoner, 
more  than  equal  to  the  amount ;  Mr.  Geach  did  not  have 
back  his  satisfied  securities,  they  were  left  with  us ;  he  had 
any  that  he  chose  to  send  for.''  Several  letters  of  the  pri- 
soner to  Messrs.  WiUiams  were  given  in  evidence,  and  in 
them  the  prisoner  stated  that  Mr.  Edmund  Williams  had 
consented  to  give  him  (the  prisoner)  his  bills  for  2000/., 
and  that  Mr.  Edmund  Williams  owed  him  2500/.,  and  in- 
terest on  a  mortgage  property  sold  to  Mr.  Quest ;  but  it 
was  proved  by  Mr.  Edmund  Williams,  that  the  acceptance 
was  neither  written  by  him  nor  by  his  authority ;  that  he 
never  owed  the  prisoner  2000/,  nor  any  sum  at  all  except 
for  business  done  by  the  prisoner  as  an  attorney,  nor  ever 
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1840.  ^^^^  ^^7  P^pci^  to  Mr.  Guest.  It  also  appeared^  that  the 
prisoner  had  become  bankrupt  in  1838^  and  that  Messrs. 
Williams  had  proved  other  bills  under  the  fiat. 

Ludlow^  Serjt.,  addressed  the  jury  for  the  prisoner. — 
The  bill^  which  is  the  subject  of  the  present  indictment, 
has  been  satisfied^  and  has  become  waste  paper;  and  is  it 
not  too  hard  to  rake  up  the  ashes  of  this  bill  for  the  pur- 
pose of  overwhelming  a  young  man  who  has  already  had 
the  misfortune  to  become  bankrupt  ?  If  it  were  to  be  taken 
that  this  was  not  a  genuine  acceptance^  and  that  Mr. 
G^each  uttered  it  without  being  able  to  shew  that  he 
had  fair  grounds  to  beUeve  that  he  might  use  Mr.  Wil- 
liams's name^  there  remains  the  still  more  important 
question^  whether  Mr.  Geach  had  any  intent  to  defiraud. 
It  has  been  said  that  the  inference  of  fraud  is  an  inference 
of  law.  For  example^  if  one  person  fired  a  pistol  at 
another^  and  killed  him^  it  would  be  an  inference  of  law 
that  he  intended  to  do  so ;  but  yet  that  inference  might  be 
rebutted  by  the  surrounding  circumstances^  as  by  shewing 
that  the  pistol  went  off  by  accident^  or  the  Hke.  Here  is 
a  person  in  credit^  who  wanted  no  other  names  to  enable 
him  to  get  money  at  this  bank.  The  bill  was  paid  in  and 
was  discharged  without  any  appUcation  to  any  one,  and  it 
lay  for  two  years  at  the  bankers  among  Mr.  Geach's 
vouchers,  which  he  might  have  called  for  at  any  time  that  he 
chose.  K  it  is  a  fair  argument  that  if  a  fraud  has  been 
committed,  a  firaud  was  intended ;  so  it  is  equally  a  fair  in- 
ference, that  if  no  fraud  has  been  committed,  no  firaud  was 
intended.  That  no  fraud  has  been  committed  in  this  case 
is  clear,  as  the  bankers  have  been  paid,  and  Mr.  Edmund 
Williams  has  never  been  called  upon.  Here  is  an  alleged 
forgery  in  1837;  a  bankruptcy  in  1838,  when  all  the 
transactions  of  Mr.  Geach  must  have  been  gone  into,  and 
yet  Mr.  Geach  has  remained  in  the  country.  Was  that  the 
conduct  of  a  guilty  man  ?  The  malus  animus — the  guilty 
mind,  is  what  creates  the  offence,  and  yet  Mr.  Geach  has 
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invited  the  bankers  to  go  before  the  commissioners^  and  ]g4o, 
exhibit  their  bills,  of  which  this  was  one.  Taking  it  for 
granted  that  the  prima  facie  inference  of  guilt  arises  firom 
the  issue  of  a  forged  document,  yet  it  is  for  the  jury  to  say 
on  the  whole  of  the  case  whether  that  presumption  is  re- 
butted. 

Parke,  B.,  in  summing  up. — Upon  the  questions,  whe- 
ther the  acceptance  is  a  forgery,  and  whether  the  prisoner 
knew  it  to  be  so,  there  can  be  no  question,  if  you  believe 
the  evidence  of  Mr.  Edward  Williams ;  and  with  respect  to 
the  intent  to  defraud,  I  have  no  doubt  that  you  will  take 
the  law  from  me,  which  is  this,  that  a  person  is  guilty 
of  forgery,  notwithstanding  he  may  himself  intend  ulti- 
mately to  take  up  the  biU,  and  may  suppose  that  the  party 
whose  name  is  forged  will  be  no  loser.  K,  in  the  present 
case,  you  are  satisfied  that  the  prisoner  knew  this  accept- 
ance to  be  forged,  and  uttered  it  as  true  and  believed  that 
the  bankers  would  advance  money  on  it,  which  they  would 
not  otherwise  do,  that  is  ample  evidence  of  an  intent  to 
defraud,  and  evidence  upon  which  a  jury  ought  to  act.  It 
appears  that  this  bill  has  since  been  paid  by  the  prisoner; 
but  that  will  make  no  difference,  if  the  offence  has  been 
once  completed  at  the  time  of  the  uttering. 

Verdict— Guilty,  (a). 

R.  V.  Richards,  C.  PhUUps,  and  W.  J.  Alexander  for  the 
prosecution. 

Ludlow  and  Talfourd,  Serjts.,  for  the  prisoner. 

[Attornies — G.  S.  Ford  and  Croihy.^ 

(a)  See  the  cases  of  Reg.  y.      v.  HiU,  Id.  p.  274;  and  Reg.  v. 
eardy  ante,  Vol.  8,  p.  143;  Reg.       Cooke,  Id.  pp.  582,  586. 
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1840. 


GLOUCESTER  ASSIZES, 


{CivU  Side.) 


BE70BE  MB.  BABON  PABKE. 


If  ftn  insoWent 
debtor  in  his 
schedule  de- 
scribe a  debt 
due  by  him  to 
be  for  "  draw- 
ing deeds/' 
that  will  be 
taken  to  in- 
clude not  the 
mere  drawing 
only,  but  also 
the  stamps, 
journeys,  tak- 
ing instructions, 
and  every  thing 
else  respecting 
them. 

If  in  as- 
sumpsit the  de- 
fendant plead 
his  discharge 
under  the  In- 
solvent Debt- 
ors Act,  and  no 
other  plea,  and 
the  plaintiff  by 
his  replication 
deny  the  plea, 
the  defendant 
must  begin. 

If  an  insolv- 
ent in  his  sche- 
dule state  a 
debt  due  from 
/4lki|he  £10, 

iSHBi^Aiiy 

iSSz^MRher 
this  mis-state- 
ment, if  arising 
7  Geo.  4,  c  67— 


Lambebt  V.  Hale. 

Assumpsit  for  work  and  labour.— Plea,  that  the  de- 
fendant  was  discharged  under  the  Insolvent  Debtors  Act. 
Replication^  denying  the  plea. 

Parke,  B. — On  these  pleadings  the  defendant  must 
b^iiu 

It  was  opened  by  Thomas,  for  the  defendant,  that  the 
plaintiff  was  an  attorney  at  Chalford;  and  that  the  defend- 
ant, when  discharged  under  the  Insolvent  Debtors  Act,  in 
the  year  1837,  had  inserted  the  plaintiff's  debt  in  his 
schedule  as  being  about  10/.,  and  that  it  was  to  be  con- 
tended on  the  part  of  the  plaintiff,  that  that  was  no  answer 
to  the  present  action,  as  the  plaintiff  now  claimed  32/.  7«.  6d., 
and  not  10/.  He  submitted  that  if  it  were  really  the  same 
debt,  and  the  amount  had  been  inaccurately  stated  firom 
mistake,  the  discharge  of  the  defendant  under  the  Insol- 
vent Debtors  Act  was  a  bar  to  the  present  action ;  and  that 
if  the  debt  was  put  in  the  schedule  at  too  small  a  sum,  the 
plaintiff  should  have  got  it  rectified  by  the  Insolvent 
Debtors  Court  imder  the  35th  sect,  of  the  Insolvent 
Debtors  Act,  7  Geo.  4,  c.  57.     He  rehed  on  the  63rd  sect. 

from  mistake,  be  aided  by  the  63rd  section  of  the  Insolvent  Debtors  Act, 
QuiBre, 


<. 


■-•%. 
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of  the  statute  as  to  debts  being  inaccurately  described  in 
the  schedule  of  insolvents  (a). 

The  order  for  the  defendant's  discharge  under  the  In* 
solvent  Act,  dated  the  28th  of  June,  1837,  was  put  in,  and 
also  the  deflraidanf  s  petition  and  schedule,  filed  on  the 
24th  of  May,  1837.  In  the  schedule  the  plaintiff's  debt 
was  thus  described : — 


ia4a 


Names  and  Deteripiiant 
of  Creditor*  and  Claim- 
ante,  and  their  present 
or  last  Residencei. 

Amount 
£'  «.  d. 

When 
con- 
tract- 
ed. 

Admit* 

ted  or 

dispute 

ed. 

Nature  and  Considera- 
tion of  the  Debt  and 
Securities,  {f  any^  also 
if  the  Debt  is  disputed 
the  Reason  thereof. 

Mr.  W.  T.  Lambert, 
attorney,  Chalford, 
Gloucestershire. 

About 
£10. 

1836. 

Admit- 
ted. 

For  drawing  deed  of 
assignment  and  other 
documents. 

Parke,  B. — ^This,  prima  facie,  answers  any  demand  up 
to  May,  1837. 

M'Lean,  for  the  plaintiff. — The  claim  of  the  plaintiff  is 
32/.  78.  6d.  for  drawing  and  engrossing  deeds,  and  for 
stamps,  letters,  journeys,  &c.;  and  the  items  relating  to 
the  deed  of  assignment  alone  are  10/.  6^.  7d.  The  63rd 
section  of  the  Insolvent  Debtors  Act  could  never  be  in- 
tended, to  apply  to  a  case  like  this,  the  expression  in 
that  Act  being,  when  the   amount  "  is  not  exactly  the 


(<i)  In  that  section,  after  reciting 
that  "  whereas  it  may  sometimes 
happen  that  a  debt  o(  or  claim 
upon,  or  balance  due  from  sucb 
prisoner  aforesaid  may  be  specified 
in  his  or  her  schedule  so  sworn  to  as 
aforesaid,  at  an  amount  which  is  not 
exactly  the  actual  amount  thereof, 
without  any  culpable  negligence  or 
fraud  or  evil  intention  on  the  part 
of  such  prisoner; "  it  ia  enacted, 
"  that  in  sucb  cafe  the  said  pri- 


soner shall  be  entitled  to  all  and 
every  benefit  and  protection  of  this 
Act ;  and  the  creditor  in  that  be- 
half shall  be  entitled  to  the  benefit 
of  all  the  provisions  made  for  cre- 
ditors by  this  Act,  in  respect  of  the 
actual  amount  of  such  debt,  claim, 
or  balance,  and  neither  more  nor 
less  than  the  same,  to  all  intents 
and  purposes,  such  error  in  the  said 
schedule  notwithstanding." 
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1840.  actual  amount.'^  I  admit  that  a  small  variation  of  amount 
might  not  vitiate  the  description;  but  if  a  diflFerence  between 
10/.  and  32/.  is  to  be  allowed  to  pass^  there  is  no  reason 
why  a  person  might  not  put  down  5/.  in  the  schedule  when 
500/.  was  due.  In  the  case  of  Taylor  y.  Buchanan  (a),  it 
was  held^  that  the  discharge  only  relieves  the  party  from 
such  specific  debts  as  are  described  in  the  schedule,  and  in 
that  case  a  debt  of  44/.  was  described  in  the  insolvent's 
schedule  as  8/.,  and  the  Court  held  that  by  this  only  8/.  of 
the  debt  was  extinguished.  That  case  was  decided  on  the 
Insolvent  Debtors'  Act,  1  Gteo.  4,  c.  119. 

Parke,  B. — ^Was  there  a  similar  clause  as  to  mistakes 
in  that  Act  ? 

Francillony  for  the  defendant. — There  is  no  other  section 
of  that  act  which  would  at  aU  apply,  except  the  16th  {b). 

M'Lean. — ^An  insolvent  debtor  who  does  not  inquire  as 
to  the  amount  of  the  debts  he  owes,  so  as  to  insert  them  in 
his  schedule  correctly,  is  guilty  of  culpable  negligence^  if 
not  of  fraud  and  evil  intention. 

A  clerk  of  the  plaintiff  was  called,  who  proved  that  in 
the  year  1837  he  wrote  circular  letters  to  the  defendant's 
creditors,  with  a  view  to  the  executing  a  deed  of  assign- 
ment, and  that  the  plaintiff  made  a  journey  to  Cheltenham 
on  the  business. 

Pabke,  B. — ^You  have  no  evidence  of  anything  beyond 
iElO. 

McLean, — ^The  schedule  admits  the.  preparing  of  the 
deeds,  and  we  have  proved  a  journey  and  letters. 

(a)6D.  &R.  491.  truth  of  the  schedule,   but   does 

(6)  That  section  relates  to  the  not  specifically  relate  to  mistakes 
Insolyent  Court  inquiring  into  the      in  describing  debts. 
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Pabke^  B. — The  journey  may  be  respecting  the  deeds. 
I  consider  that  if  a  person  puts  in  his  schedule  a  debt  for 
*'  drawing  deeds/*  he  is  to  be  taken  to  mean^  not  merely 
the  actual  drawing  of  the  deeds^  but  also  stamps^  journeys^ 
taking  instructions,  and  every  thing  else  respecting  them. 
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Nonsuit. 


M'Lean  and  Greaves  for  the  plaintiff. 
Thomcts  and  FrancUlon  for  the  defendant. 


[Attorniefl — Lambert  and  LovegroveJ] 


{Crovm  Side.) 


BEFORE  MB.  JUSTICE  WILLIAMS. 


Rl^GINA  V.  BOWEN. 

iVlURDER. — The  prisoner  was  indicted  for  the  murder  ^^f^^e  the 

of  Richard  Yarworth,  by  shooting  him  with  a  pistol.  ?Sli?*A^**^'*'' 

The  prisoner  had  been  committed  for  trial  before  the  committed  to 

Spring  assizes,  1840,  on  a  charge  of  having  shot  Mr.  Yar-  those  assiics  for 

worth,  and  a  true  bill  found ;  but  the  trial  had  been  post-  Th^'triai^wa* 

poned  to  the  present  assizes,  on  the  eround  that  Mr.  Yar-  postponed  to 

.  .  the  Summer 

worth  was  too  ill  from  his  wounds  to  be  able  to  attend  the  Assizes,  on  the 
assizes.    Since  that  time  Mr.  Yarworth  had  died.    As  soon  ^M^too  iUfrom 
as  the  prisoner  had  pleaded  to  the  indictment  for  the  mur-  ^**  wounds  to 
der,  JV,  J.  Alexander,  for  the  prosecution,  applied  to  post-  tend  to  gl?e 
pone  the  trial  till  the  next  assizes,  upon  an  affidavit,  that  fore  the  Sum- 
Thomas  Sharp,  a  material  witness  against  the  prisoner,  ^H^d'^ ^' 
upon  the  indictment  for  the  murder  of  Mr.  Yarworth,  those  assixcs  a 

^  true  bill  for  the 

murder  of  B. 
was  found  against  A.,  and  application  was  made  on  the  part  of  the  prosecution  to  .postpone  the 
trial  to  the  next  Spring  Assizes,  on  the  ground  of  the  illness  of  a  material  witness.    The -Judge 
granted  the  application,  and  held  that  A.  was  not  intitled  to  his  discharge  under  the  7th  iec* 
tion  of  the  Habeas  Corpus  Act. 


VOL.  IX. 


L  L 
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1840.        waa  too  ill  to  attend  these  assizes  without  endangering 

Maclean,  for  the  prisoner,  nrged  the  great  hardship  of 
postponing  the  trial  till  the  next  assizes^  the  prisoner's 
trial  having  been  once  preriously  postponed. 

Greaves,  on  the  same  side. — This  application  is  entirely 
novel  and  unprecedented^  and  no  instance  can  be  cited  of 
a  similar  application  having  been  granted,  and  I  submit, 
that,  in  point  of  law,  the  trial  cannot  be  postponed;  but 
the  trial  mtist  take  place,  or  the  prisoner  be  discharged. 
The  question  is  one  of  great  importance,  and  depends  on 
the  7th  section  of  the  habeas  corpus  act,  31  Car.  2,  c.  2, 
which  enacts,  "  That  if  any  person  or  persons  shall  be 
committed  for  high  treason  or  felony,  plainly  and  specially 
expressed  in  the  warrant  of  commitment,  upon  his  prayer 
or  petition  in  open  court  the  first  week  of  the  term,  or 
first  day  of  the  sessions  of  oyer  and  terminer,  or  general 
gaol-delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted 
some  time  in  the  next  term,  sessions  of  oyer  and  terminer, 
or  general  gaol-delivery,  after  such  commitment ;  it  shall 
and  may  be  lawful  to  andfor  the  judges  of  theCourt  of  King's 
Bench  and  justices  of  oyer  and  terminer  or  general  gaol-de- 
livery, and  they  are  hereby  required,  upon  motion  to  them 
made  in  open  court  the  last  day  of  the  term,  sessions,  or  gaol- 
delivery,  either  by  the  prisoner  or  any  one  in  his  behalf,  to 
set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to 
the  judges  and  justices  upon  oath  made,  that  the  witnesses 
for  the  King  could  not  be  produced  the  same  term,  ses- 
sions, or  general  gaol-delivery ;  and  if  any  person  or  per- 
sons committed  as  aforesaid,  upon  his  prayer  or  petition 
in  open  court  the  first  week  of  the  term,  or  first  day 
of  the  sessions  of  oyer  and  terminer  and  general  gaol- 
delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted 
and  tried  the  second  term,  sessions  of  oyer  and  terminer 
or  general  gaol-delivery,  after  his  commitment,  or  upon 
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his  trial  shall  be  acquitted^  he  shall  be  discharged  firom        1940. 
his  imprisonment/'      Now  this  case  would  be  precisely 
within  the  words  of  the  act^  if  the  prisoner  had  applied  to 
be  tried  on  the  1st  day  of  the  assizes,  and  his  having 
omitted  to  do  so  can  afford  no  reason  for  ousting  him  of 
the  benefit  of  such  a  provision,  which  ought  to  be  liberally 
construed  in  favour  of  personal  hberty.     In  point  of  law 
the  whole  of  the  Assizes  are  considered  as  only  one  day, 
and  any  act  done,  or  judgment  given,  at  any  period  during 
the  Assizes,  is,  in  contemplation  of  law,  the  same  as  if  it 
had  taken  place  on  the  first  day  of  the  Assizes.  A  demand, 
therefore,  to  be  tried,  may  well  be  held  to  be  within  the 
meaning  of  the  statute,  although  made  at  a  later  period 
than  the  first  day  of  the  Assizes.     Besides,  it  is  the  con- 
stant practice  to  do  no  criminal  business  on  the  first  day 
of  the  Assizes,  and  prisoners  are  never  brought  into  Court 
on  that  day,  and  have,  therefore,  on  that  day  no  oppor- 
tunity of  applying.    Again,  the  commission  may  be  opened 
so  late  in  the  day,  (of  which  a  remarkable  instance  oc- 
curred in  this  very  Court),  that  there  may  be  no  time  to 
make  any  application  at  all.     Again,  if  the  prisoner  here 
be  not  entitled  to  the  benefit  of  the  clause,  he  can  never 
hereafter  claim  its  advantage,  for  the  clause  applies  only  to 
the  second  Assizes.     Besides,  in  this  case,  the  prosecutors 
have  so  acted,  as  to  lead  him  necessarily  to  conclude  that 
they  would  try  the  case  at  these  Assizes.    I  submit,  there- 
fore, that  the  case  is  to  be  looked  at  as  if  the  application 
had  been  made  on  the  first  day  of  the  Assizes.    Then, 
if  that  be   so,  I   submit  that  the  prisoner  is   entitled 
now  either  to  be  tried,  or  to  be  discharged.    The  power 
of  postponing  the  trial  on  the  absence  of  the  witnesses 
for    the    Crown,  is   clearly  limited  by  the  earlier  part 
of  the  section  to  the  first   Assizes  after  the  commit- 
ment ;  and  it  is  clear,  that  at  the  second  Assizes  the  trial 
must  take  place,  or  the  prisoner  be  discharged;  for  the 
case  of  a  prisoner,  tried  and  acquitted,  and  of  a  prisoner 
not  tried,  are  put  in  the  same  position;  and,  as  in  the 

L  l2 
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1340,         former  case  it  is  obvions  the  prisoner  most  be  diachai^ed^ 
so  it  is  in  the  latter.     There  are  also  the  strongest  reasons 
for  so  constming  the  act.     The  witnesses  on  the  part  of 
the  Crown  having  been  examined  in  the  presence  of  the 
prisoner^  their  depositions^  in  case  of  their  death,  are  evi- 
dence against  the  prisoner;  but  in  case  any  of  his  wit- 
nesses die^  or  are  absent^  he  will  wholly  lose  the  benefit  of 
their  testimony ;  and  in  this  very  case,  the  life  of  the  pri- 
soner may  be  sacrificed  by  postponing  the  trial,  as  his 
funds  are  wholly  exhausted  by  twice  bringing  witnesses 
firom  Worcester  to  Gloucester  (a).     Besides  the  additional 
delay  must  necessarily  prejudice  the  case  of  the  prisoner, 
which  is  an  alibi>  as  facts  which  are  now  finesh  in  the 
minds  of  the  witnesses  will  become  more  indistinct   the 
longer  the  trial  is  postponed.     At  all  events,  if  the  statute 
be  not  strictly  apphcable,  no  better  authority  can   be 
found  for  guidmg  the  discretion  of  the  Court  in  postpon- 
ing the  trial. 

Williams,  J. — I  am  bound  to  postpone  this  triaL  Who 
can  prevent  such  an  occurrence  as  this?  I  have  as  great 
a  respect  as  any  man  for  the  habeas  corpus  act;  bnt  it  is 
a  human  law,  and  must  be  humanly  interpreted.  The  pro- 
viso is,  that  the  prisoners  should  be  indicted  and  tried 
at  the  second  assizes:  now  he  is  indicted,  but  his  trial 
must  be  subject  to  human  contingency  (a). 

Trial  postponed. 
W.  J.  Alexander  and  Skinner,  for  the  prosecution. 
McLean  and  Greaves,  for  the  prisoner. 

[Attomies — Harmer  and  Okey,"] 

(a)  The  prisoner  had  been  dis-  other  magistrmtea.  The  aame  wit- 
charged  by  the  magistrates  at  nesses,  who  had  attended  at  Cbel- 
Cheltenham  when  first  apprehend-  tenbam,  had  attended  at  both  the 
ed,  upon  proof  of  an  alibi  by  wit-  assizes  at  Gloucester, 
taesses  from  Worcester,  and  had  {h)  See  the  case  otRey,  v.  Ckm^ 
afterwards     been    committed    by  many  ante,  V^ol.  8,  p.  558. 


OXFORD  CIRCUIT,  4  VICT. 


813: 


J«40. 

Begina  v.  Meek. 

Jl  ERJURY. — ^The  indictment  charged  the  defendant  with  A.  wm  indicted 

having  committed  perjury  on  the  trial  of  a  person  named  ^l^tt7i.t 

Burraston,  on  an  indictment  for  perjury.     In  the  present  ^^^^  committed 


indictment  it  was  stated  that  Burraston  was  convicted. 


on  the  trial  of 
B.  for  peijury. 
The  indictment 

It  appeared  that  Burraston  was  tried  before  Mr.  Justice  against  a.  a- 
Williams,  at  the  Gloucester  Summer  Assizes,  1839,  and  evidence  he 
convicted,  and  that  judgment  of  twelve  months'  imprison-  ^jj^f  of^B^wa* 
ment  was  given  against  him ;  but  that  that  judgment  was,  material,  and 
in  Easter  Term,  1840,  reversed  in  the  Court  of  Queen's  victed.    it  ap- 
Bench  on  writ  of  error.  l"::tn^"^^' 

and  sentenced, 
but  that  the 

W.  J.  Alexander  and  Gray,  for  the  defendant. — ^This  judgment  a- 
prosecution  must  fail.    The  evidence  of  the  defendant  Sterwards^re- 
never  could  have  been  material,  as  the  indictment  against  "^^  <*" 

'  ^  wnt  of  error  :— 

Burraston  was  held  bad  on  writ  of  error.    In  the  case  of  ^«w,  that  the 

reversal  of  the 

Mullett  V.  Hunt  {a)  which  was  an  action  on  the  case  against  judgment  a- 
a  witness  for  disobeying  a  subpoena.  Lord  Lyndhvrst,  C.  ^^^undof 
B.,  said,  "No  evidence  could  be  material  in  the  cause,  un-  defence  for  A., 

'  '  ,  as  showing  that 

less  the  plaintiff  had  a  good  cause  of  action,''  and  Baron  his  evidence 
Bayley  says,  "  The  first  objection  in  this  case  is,  that  it  is  been  material, 
not  averred,  in  this  declaration,  that  the  plaintiff  had  a  good  nofne* *ad?^the 
cause  of  action  in  the  action  brought  by  him  in  the  King's  allegation,  that 
Bench,  [the  case  in  which  the  defendant  had  been  subpoe-  convicted, 
naed,]  I  agree  that  it  is  essential  that  such  fact  should  ap- 
pear on  the  declaration"  (6).    There  is  also  another  objec- 


(a)  1  C.  &  M.  752. 

{h)  In  the  case  of  Davis  v.  Lovell, 
4  M.  &  W.  678,  (which  was  also  an 
action  against  a  witness  for  not 
obeying  a  subpoena) ;  Parke,  B., 
said,  *'  The  next  objection  is,  that 
there  is  no  averment  that  the  plain- 
tiff had  a  good  cause  of  action  in 
the  original  suit  It  is  not  neces- 
sary in  the  present  case  directly  to 


decide,  whether  such  an  averment 
is  material  or  not;  possibly  as  the 
attendance  of  a  witness,  in  obedi- 
ence to  a  subpoena,  is  a  duty  cast 
upon  him  bylaw,  the  service  of  the 
subpoena  may  of  itself  impose  upon 
the  witness  the  duty  of  obedience. 
If,  on  the  other  hand,  it  be  not  suf- 
ficient for  the  party  to  have  brought 
an  action,  but  he  must  moreover 
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1840»  tion,  whicli  is^  that  the  allegation  in  the  indictment^  that 
Burraston  was  convicted^  is  negatived;  as  that  conviction 
was  reversed  on  writ  of  error. 


Reoina 


V. 

Mkek. 


i 


Williams^  J. — I  do  not  think  there  is  anything  in 
either  of  the  objections.  It  would  be  rather  too  much  to 
say^  that  whether  a  witness  had  committed  wilful  and  cor- 
rupt peijury  or  not^  could  depend  on  the  validity  in  point 
of  form  of  the  indictment  as  to  which  he  gave  evidence. 
I  think  also  that  the  other  allegation  is  satisfied  by  the 
proof* 

The  defendant  was  acquitted  on  the  merits. 

Oreaves  and  Talbot,  for  the  prosecution. 

IV.  J.  Alexander  and  Gray,  for  the  defendant. 

[Attorniefl— G.  Z.  WhaiUy  and  StiU».~^ 

have  had  good  cause  of  action  for  tion  are  such  as  would  on  the  on- 
bringing  it,  as  appears  to  be  the  thority  of  that  case  impose  upon 
opinion    of  Lord  Lyndhurst  and  the  plaintiff  proof  of  the  existence 
Bayley,  B.,  in  Mulkit  v.  Hunt;  of  such  good  cause  of  action." 
idll  the  averments  in  the  declara* 
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{dvU  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


Bead  r.  Thoyts,  Esq.  (a). 

V/ ASE. — ^The  first  count  of  the  declaration  stated  that  on  in  as  acdoa 
the  12th  day  of  Juae,  1S39,  and  for  a  year  then  last  past,  fo^movin^ 
one  Taylor  had  occupied  a  certain  messuage,  as  tenant  to  J^  l^L  fiu 
the  plaintiff,  at  a  certain  rent :  and  that  on  that  day  the  without  paying 

■   a  year's  rent) 

sum  of  j£10,  for  and  on  account  of  the  rent  so  payable  by  which  was  due 
Taylor  to  the  plaintiff  for  the  same,  for  one  year  of  the  Se'tena'nt 
said  tenancy,  ending  at  and  upon  that  day,  became  due  S***^*  ^^^ 
and  remained  in  arrear  and  unpaid ;  and  that  on  the  18th  iMued  is  a  com- 
day  of  June,  1839,  the  defendant,  being  sheriff  of  Berk-  for  thepiaiatifl; 
shire,  by  virtue  of  a  writ  of  fieri  fiacias,  issued  on  the  action  Ae  de- 
suit  of   Charles  James  Barnes,  took  in   execution   the  fe«dant  pleaded 

that  no  rent 

goods  and  chattels  of  Taylor,  then  being  in  the  said  mes-  was  in  arrear, 
suage  so  being  in  his  occupation  as  aforesaid;  and  that  sheriff  had  no 
though  the  defendant  had  notice  that  the  said  year's  rent  ^"jf^"  ^'^"^ 

arrear,  thus  ad- 
mitting the  ex- 
ecution and  the  taking  by  the  defendant  It  was  proved  that  the  goods  were  actually  taken  by 
M.,  and  bad  never  been  taken  except  on  that  occasion : — HeM^  Chat  as  there  had  been  no  other 
seizure,  this  sufficiently  showed  M.  to  have  acted  by  the  authority  of  the  defendant,  without  proof 
of  any  warrant. 

In  such  an  action  there  was,  in  addition  to  the  special  count,  a  count  in  trover  to  which  the 
defendant  pleaded  not  guilty,  and  that  the  plaintiff  was  not  possessed;  and  the  plaintiff,  in  ad- 
dition to  the  proof  that  a  year's  rent  was  due,  gave  in  evidence  an  absolute  bill  uf  Mile,  by  which 
the  tenant,  before  any  rent  had  become  due,  assigned  all  his  goods  (including  those  taken  in  the 
fi.  fa.)  to  the  plaintiff  for  a  debt,  the  tenant  remaining  in  possession  of  the  goods: — Heldt  that 
there  being  no  evidence  on  the  latter  count  to  connect  the  sheriff  with  the  taking  of  the 
goods,  the  plaintiff  must  fail  on  that  count;  but  that  if  the  jury  thought  the  bill  of  saU  void,  as 
against  the  execution  creditor,  they  might  find  for  the  plaintiff  on  the  first  cotmt  for  the  amount 
of  the  year's  rent ;  and  the  J1U7  having  found  for  the  plaintiff  on  the  first  count,  and  for  tlM- 
defendant  on  the  second  count,  the  Judge  would  not  certify  under  the  stat.  4  Anne,  c  16,  s  5., 
to  exempt  the  defendant  from  costs  on  the  pleas  pleaded  by  him  to  the  first  count  of  the  dedar- 
sition. 

(«)  Tbif  OMe  WMM  omitted  in  its  proper  ordtr. 


516 


CASES  ON  THE 


1840. 


was  in  arrear  to  the  plaintiff  as  aforesaid^  the  defendant  re* 
moved  the  said  goods  out  of  the  said  messuage^  without 
paying  the  said  rent  to  the  plaintiff;  and  the  count  went  on 
to  aver  that  the  rent  was  still  unpaid^  and  that  the  plain- 
tiff had  lost  the  benefit  of  a  distress ;  2nd^  a  count  in  trover 
for  all  the  goods  which  were  taken. — Pleas,  1st,  to  the 
whole  declaration,  not  guilty ;  2nd,  to  the  first  count,  that 
the  plaintiff  gave  no  notice  to  the  defendant  that  the  rent 
was  in  arrear;  3rd,  to  the  first  count,  that  the  rent  was 
not  due  as  therein  alleged ;  4th,  to  the  second  count,  that 
the  plaintiff  was  not  possessed  of  the  goods  as  of  his  own. 
property. 

On  the  part  of  the  plaintiff,  Taylor  was  called. 

Ludlow,  Serjt.,  and  Tyrwhitt,  for  the  defendant,  ob« 
jected  that  he  was  not  a  competent  witness,  on  the  ground, 
that,  if  the  plaintiff  obtained  a  verdict,  Taylor  would  get 
rid  of  the  plaintiff  ^s  claim  on  him  for  rent.  They  cited 
the  case  of  Thurgood  v.  Richardson  (a). 

4 

Pattbson,  J.  —  That  case  is  very  different  firom  the 
present.  I  think  that  as  the  record  states  the  issuing  of 
the  fieri  facias  at  the  suit  of  Mr.  Barnes,  it  shews  that 
money  was  due  to  him  from  Taylor,  who  would  remain 
liable  for  that,  although  the  plaintiff  should  obtain  a  ver- 
dict in  this  action  against  the  sheriff. 

The  witness  Taylor  was,  however,  released  by  the  plain- 
tiff, and  he  stated,  that  on  the  18th  of  June,  1839,  a  per- 
son named  M'Graw  took  away  the  goods  which  were  in 
his  (Taylor's)  possession,  in  the  house  which  he  rented  of 


(a)  5  M.  &  P.  266.  In  that 
case,  which  was  an  action  by  a 
landlord  against  a  sheriff  for  re- 
moving, under  an  execution,  the 
goods  of  his  tenant,  without  re- 
serving a  year's  rent,  as  required 
hy  the  stat  8  Anne,  c.  14,  the  te- 
nant was  called  as  a  witness  to 
prove  the  rent  due,  and  t>n   his 


being  objected  to  on  the  ground  of 
interest,  the  landlord  gave  him  a 
general  release,  and  it  was  held 
that  the  landlord  was  not  thereby 
precluded  from  recovering  against 
the  sheriff  the  amount  of  rent;  as  it 
was  the  misconduct  of  the  sheriff  in 
not  reserving  the  rent,  which  made 
the  release  necessary. 


\ 
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the  plaintiff,  after  M^Graw  had  been  told  by  the  witness 
that  the  goods  were  not  his,  but  the  plaintiff  ^s,  under  a  bill 
of  sale.  This  witness  also  stated,  that  a  sum  of  10/.  was 
due  to  the  plaintiff  for  rent,  and  that  the  goods  were  only 
seized  under  this  one  execution. 

Ludlow,  Serjt.,  and  Tyrwhitt,  for  the  defendant,  ob- 
jected, that  even  if  the  defendant  was  estopped  by  the 
pleadings  from  denying  that  he,  as  sheriff,  had  taken  the 
goods  of  Taylor  at  the  suit  of  Mr.  Barnes,  yet  it  was 
neither  admitted  nor  shewn  that  M'Graw  was  the  person 
who  so  took  them  by  the  authority  of  the  defendant,  so 
that  there  was  nothing  even  in  the  notice  of  Taylor  to 
M'Graw,  or  in  any  declaration  of  M^Graw,  to  shew  any 
connexion  between  him  and  the  defendant,  who  had 
denied  all  wrongful  seizure  by  his  plea  of  not  guilty. 

Patteson,  J. — I  think  that  this  objection  is  not  well 
founded.  As  the  execution  at  the  suit  of  Mr.  Barnes  is 
admitted  on  the  pleadings,  and  no  other  execution  ap- 
pears, M'Graw  must  be  taken  to  have  seized  the  goods  for 
Taylor's  debt  due  to  Mr.  Barnes,  and  I  think  that  M^Graw 
is  therefore  sufficiently  shewn  to  have  acted  under  the  she- 
riff without  further  evidence.  This  point  was  a  good  deal 
considered  in  the  case  of  Barsham  v.  Bullock^  Esq.  [a). 

It  was  further  proved  by  the  witness  Taylor,  that  he 
became  tenant  of  the  plaintiff,  and  entered  on  the  house, 
(which  was  used  as  a  beer-shop),  on  the  12th  of  June^ 
1838,    and    not  on   the   24th    of   June    in   that  year^ 


1840. 


(a)  2  P.  &  D.  241.  That  was  an 
action  of  debt  for  a  penalty  against 
the  sheriff  for  taking  the  plaintiff, 
who  had  been  arrested  by  the  de- 
fendant, to  a  public  drinking-house 
without  the  plaintiff's  consent;  the 
plea  traversed  the  taking  of  the 
plaintiff  to  the  drinking-house  with- 
out his  consent  Evidence  was 
given  at  the  trial,  that  the  same 
officer  of  the  defendant,  who  ar- 


rested the  plaintiff,  also  took  him 
to  the  drinking-house  against  his 
consent,  and  it  was  held  that,  as 
the  plea  admitted  that  the  officer 
who  arrested  was  the  defendant's 
agent,  and  the  evidence  shewed 
that  the  same  officer  took  the 
plaintiff  to  the  drinking-house,  it 
was  not  necessary  to  produce  the 
warrant  to  make  the  defendant 
liable. 
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and  that  on  the  23rd    of   February^   1839;    he    owed 
the  plaintiff  £66  for  beer^  and  gave  him  a  bill  of  sale  of 
all  his  effects  as  a  security  for  this  debt^  but  was  suffered 
to  remain  in  possession  of  the  house  and  goods  as  before. 
The  bill  of  sale  was  put  in.     It  was  an  absolute  bill  of 
sale  to  the  plaintiff  of  all  the  goods  and  effects  of  Taylor. 
Notice  had  been  given  to  the  defendant  to  produce  the 
writ  of  fieri  facias;  but  it  was  not  produced,  nor  was  any 
evidence  given  of  it.     No  notice  had  been  given  to  pro- 
duce any  warrant,  nor  was  M'Graw  subpoenaed  to  produce 
it;   and  no  evidence  was  given  either   of   any  warrant 
issued  by  the  defendant  to  M'Graw,  or  even  that  M'Graw 
was  a  sheriff's  oflScer.     The  goods  seized  were  proved  to 
be  worth  more  than  £10. 

Ludlow,  Serjt.,  for  the  defendant. — The  second  count, 
if  sustained,  is  destructive  of  the  first  count,  the  gist  of 
which  is,  that  the  plaintiff  has  been  deprived  by  the  de- 
fendant of  the  power  of  distraining  on  his  tenant's  goods 
for  his  year's  rent,  secured  to  him  by  the  stat.  8  Anne, 
c.  14,  s.  1  (a),  whereas,  in  order  to  recover  on  the  second 
count,  the  goods  must  all  have  belonged  to  the  plaintiff 
under  the  bill  of  sale  at  the  time  they  were  seized.  The 
plaintiff  is  bound  by  the  bill  of  sale  as  he  is  a  party  to 
it,  and  as  no  rent  was  due  at  the  time  of  the  bill  of 
sale(£),  he  cannot  recover  on  the  first  count;  and  with 


(a)  In  the  case  of  Hodgson  and 
Qthert,  assignees  of  Section  v.  Gas- 
eoign£,  5B.  &  A.  88;  where  the 
growing  crops  of  a  tenant  having 
been  seized  under  a  writ  of  fieri 
facias,  a  writ  of  habere  facias  pos- 
sessionem was  subsequently  deli- 
vered to  the  sheriif  in  an  ejectment 
at  the  suit  of  the  landlord,  founded 
on  a  demise  made  long  before  the 
issuing  of  the  fieri  facias ;  it  was 
held,  that  the  sheriff  was  not  bound 
to  sell  the  growing  crops  under  the 
fieri  facias,  inasmuch  as  they  could 
not,  in  point  of  law,  be  considered 


as  belonging  to  the  tenant,  the  lat- 
ter being  a  trespasser  from  the  day 
of  the  demise  laid  in  the  declara- 
tion ;  and  it  was  also  held,  that  the 
sheriff  had  no  right  to  allow  the 
landlord  a  year's  rent  under  the 
stat.  8  Anne,  c.  14,  that  statute  con- 
templating an  existing  tenancy, 
which,  in  this  case,  must  be  taken 
to  have  ceased  on  the  day  of  the 
demise  in  the  ejectment 

(b)  In  the  case  of  Jioskims  ▼• 
Knight,  1  M.  &  S.  245,  it  was  held, 
that  the  landlord  of  premises  upon 
which  the  goods  of  his  tenant  mre 
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respect  to  the  second  county  the  plaintiff  clearly  cannot  i840. 
recover  upon  that^  as  the  only  pleas  to  that  count  deny  the 
plaintiff^s  property  in  the  goods^  and  also  the  taking ;  and 
upon  the  issues  on  those  pleas  the  plaintiff  has  given  no 
evidence  to  connect  the  sheriff  with  the  actual  taking  of 
the  goods.  The  only  thing  to  connect  him  with  the  taking 
being  an  admission  made  with  respect  to  other  issues^ 
which  are  applicable  in  the  first  count  of  the  declaration 
only. 

Patteson,  J.,  (in  summing  up). — ^The  plaintiff  has^  in 
this  case^  adopted  two  inconsistent  statements  of  his  claim; 
but  he  will^  notwithstanding  that^  be  entitled  to  succeed 
upon  either  if  it  be  established.  It  appears^  that^  on  the 
23rd  of  February,  1839,  no  rent  being  then  due  to  him, 
he  received  from  Taylor  a  bill  of  sale  of  all  Taylor's  goods 
as  a  security  for  a  debt  for  beer ;  but  after  the  seizure  at 
the  suit  of  Mr.  Barnes,  he  seems  to  have  thought  the  con- 
tinued possession  of  the  goods  by  Taylor  down  to  that 
event  on  the  18th  of  June,  might  affect  the  validity  of  the 
bill  of  sale,  and  he  then  puts  in  a  claim  as  landlord  for  his 
rent,  treating  the  goods  as  Taylor's  still.  Taking  the  case 
on  the  second  count,  and  taking  the  goods  to  be  the  plain- 
tiff's on  the  bill  of  sale,  there  is  no  evidence  to  shew  that 
any  writ  was  sent  to  the  defendant  at  the  suit  of  Mr. 
Barnes,  or  that  he  ever  gave  a  warrant  to  M^Graw;  and  as 
there  is  no  evidence  to  connect  M^Oraw  with  the  defend- 
ant, the  plaintiff  must  fail  as  to  that  count.  With  respect 
to  the  first  count,  the  plaintiff  is  entitled  to  a  verdict  for 
the  amount  of  the  rent  due,  if  you  are  satisfied  that  the 
goods,  at  the  time  of  the  seizure,  belonged  to  Taylor  by 
reason  of  the  bill  of  sale  being  void,  as  being  a  fraudulent 
bill  of  sale,  as  against  the  execution  creditor;  this  not 
being  one  of  the  many  cases  where  the  continued  posses- 
sion by  the  vendee  is  consistent  with  the  terms  of  the  bill 

taken  in  execution,  can  only  claim  crues  after  the  taking  and  during 

from  the  party  suing  the  execution,  the  continuance  of  the  aheriff  in 

the  rent  due  at  the  time  of  taking  posseeaion. 
the  goods,  and  not  that  which  ac- 
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of  sale.  [His  Lordship  left  it  to  the  jury  to  say  whether 
the  year's  rent  was  due  to  the  plaintiflf,  and  whether  the 
bill  of  sale  was  fraudulent^  and  therefore  void.] 

yerdict  for  the  plaintiff  on  the  first  count 
of  the  declaration^  with  £10  damages — 
the  jury  finding  the  bill  of  sale  to  be 
fraudulent ;  and  verdict  for  the  defend- 
ant on  the  second  count. 

F.  V,  Lee,  and  Beadon,  for  the  plaintiff. 

Ludlow,  Serjt.^  and  Tyrwhitt,  for  the  defendant. 

[Attomies — G»  Hyde,  and  BlandyJ] 


Tyrwhitt  afterwards  applied  to  the  learned  Judge  to 
certify  under  the  stat.  4  Anne,  c.  16,  s.  5,  that  the  de- 
fendant had  probable  cause  for  pleading  his  pleas  to  the 
first  count,  as  the  goods  mentioned  in  both  counts  were 
really  the  same.  He  cited  the  case  oi  Robinson  y.  Mes-- 
8enffer{a). 

Patteson,  J.,  after  taking  time  to  consider,  refused  the 
application  {b). 

In  the  ensuing  term  Ludlow,  Serjt.,  applied  to  the  Court 
of  Exchequer  for  a  new  trial,  but  the  Court  refused  a 
rule. 


(a)  3  N.  &  P.  583.  In  that  case 
it  was  held,  that  the  rule  of  H.  T. 
4  Will.  4,  No.  7,  has  not  repealed 
the  stat.  4  Anne,  c.  16,  s.  5,  as  to 
the  Judge's  power  to  certify,  so  as 
to  exempt  the  defendant  from  the 
costs  of  an  issue  found  against  him, 
where  he  has  pleaded  several  mat- 
ters ;  and  that  where,  to  an  action 
of  assumpsit  on  the  warranty  of  a 
horse,  the  defendant  pleaded,  first, 
non  assumpsit,  and  secondly,  that 
the  horse  was  sound,  and  a  verdict 


having  heen  found  for  the  defend- 
ant for  the  first  plea,  and  against 
him  on  the  second,  the  Judge  whcf 
tried  the  cause  certified  that  he  had 
prohahle  cause  for  pleading  the 
second  plea,  the  defendant  was  held 
to  he  exempted  hy  the  statute  from 
paying  any  costs  in  respect  of  it. 

(b)  This  certificate,  if  granted, 
would  have  exempted  the  defend- 
ant from  the  costs  of  the  issues  to 
which  it  applied. 
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JULY  SESSION,  1840. 

BEFORE  MR.  JUSTICE  PATTESON. 


Reoina  v.  James  Allen.  v^-^-i^ 

TJtdy  %th. 

HE  prisoner  was  indicted  for  a  rape  on  Ellen  Fitz-  A  prisoner  was 

gerald.     The  indictment  was  in  the  following  form : —  indictment  for 

''  Central  Criminal  Court,  to  wit.— The  jurors  for  our  lady  'ha'ged'^thi^^ 

the  Queen,  upon  their  oaths  present,  that  James  Allen,  ^*»«  prisoner, 

^  r  ^  '  "  in  and  upon 

late  of  the  parish  of  Homsey,  in  the  county  of  Middlesex,  e.  f.,"  *•  feio- 

and  within  the  jurisdiction  of  the  said  Court,  labourer,  on  vioientiy*did 

the  1st  day  of  July,  4  Vict.,  with  force  and  arms,  at  the  JJ*  w^rdf  "m* 

parish  aforesaid,  and  within  the  jurisdiction  of  the  said  assault,']  and 

Court,  in  and  upon  Ellen  Fitzgerald,  in  the  peace  of  God  e.  f.,  then  and 

and  our  said  lady  the  Queen  then  and  there  being,  vio-  ag^inst'herwiii, 

lently  and  feloniously  did  make  (a),  and  her,  the  said  Ellen  ^ 'JjJnr^^i*'d^d 

Fitzgerald,  then  and  there  and  against  her  will  violently  ravish  and  car- 

nallv  know  * 

and  feloniously  did  ravish  and  carnally  know,  against  the  against  the  form 

form  of  the  statute  in  such  case  made  and  provided,  and  ^^^^HeiT^m 

against  the  peace  of  our  said  lady  the  Queen,  her  crown  *^«  omission  of 

^  *  ^  '  the  words  "an 

ana  dignity.  assault,"  was  no 

After  the  Jury  had  been  charged  with  the  prisoner,  mt'ing  the "" 


Judgment. 


Patteson,  J.,  discovered  the  omission  of  the  words 
''  an  assault  /'  but  his  Lordship  allowed  the  case  to  pro- 
ceed, and  the  Jury  found  the  prisoner 

Guilty. 

(a)  The  words  '<  an  assault"  were  omitted. 
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His  Lordship  respited  the  judgment,  in  order  that  it 
might  be  considered  by  the  fifteen  Judges,  whether  the 
judgment  ought  to  be  arrested,  because  of  the  omission  of 
the  words  ''  an  assault/' 

In  Michaehnas  Term,  1840,  the  case  was  considered  by 
the  Judges ;  and  ten  were  of  opinion  that  the  judgment 
ought  not  to  be  arrested;  and  at  the  November  Sessions 
the  prisoner  had  judgment  of  death  recorded  against 
him  (a). 


(a)  The  stat.  West.  1,  (3  Edw.  1.) 
c.  13,  has  the  words — "  The  King 
prohihiteth  that  none  do  ravish  any 
woman  against  her  will,"  and  in- 
flicts two  years'  imprisonment  and 
fine :  and  hy  the  stat.  of  West.  2, 
(13  Edw.  1.),  c.  34,  "  it  is  provid- 
ed, that  if  a  man  from  henceforth 
do  ravish  a  woman,  married,  maid, 
or  other,  where  she  did  not  con- 
sent, neither  before  nor  after,  he 
shall  have  judgment  of  life  and  of 
member."  The  stat.  18  Eliz.  c.  7, 
made  it  felony,  without  benefit  of 
clergy,  "  to  commit  or  do  any  man- 
ner of  felonious  rape,  ravishment, 
or  burglary."  By  sect.  1  of  the 
stat.  9  Geo.  4,  c.  31,  all  these  enact- 
ments are  repealed ;  and  by  sect. 
16  of  that  statute  it  is  enacted, 
"  that  every  person  convicted  of 
the  crime  of  rape  shall  suffer  death 
as  a  felon."  The  crime  of  rape 
was  a  felony  at  common  law,  the 
punishment  having  been  varied  by 
statute  as  already  mentioned.  By 
the  stat.  7  Geo.  4,  c.  64,  s.  21,  it  is 
enacted,  "that  where  the  offence 
charged  has  been  created  by  any 


statute,  or  subjected  to  a  greater 
degree  of  pimishment,  or  excluded 
the  benefit  of  clergy,  by  any  star 
tute,  the   indictment  or  informa- 
tion shall,  after  verdict,  be  held  suf- 
ficient to  warrant  the  punishment 
prescribed  by  the  statute,  if  it  de- 
scribe the  offence  in  the  words  of 
the  statute."     Lord  Hale  say»^ 
(1  H.  P.  C.  632),  "  the  indictment 
[for  a  rape]  ought  to  have  theie 
three  ingredients,  1st,   it  must  be 
felonice;  2nd,  it  must  be   rapuit 
et    camaliter    cognovit;     3rd,    it 
must  conclude  contra  formam  sta- 
tuti."     But  in  2  Curw.  Hawk.  249, 
it  is  said,  "  that  in  an  appeal  of 
rape  the  fact  seems  to  be  suffici- 
ently declared,  by  shewing  that  the 
defendant  felonice  rapuit  the  wo- 
man,  without  adding   the    words 
camaliter  cognovit,  or  any  others 
tantamount."     In  the  case  of  Rex 
V.  Pelfrymatiy  2  Leach,  641,  It  waa 
held,  that  the  omission  of  the  word 
"  feloniousi}!"  before  the  word  "  did 
make  an  assault,"  is  fatal   to  an 
indictment  for  robbery. 
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BEFORE    MR.  SERJEANT   ARABIN. 


Reoina  V.  Richard  Lewis.  t  ,  ^  . 

_  July  m. 

X  HE  indictment^  in  the  first  count  stated,  that  the  pri-  An  indictment 
soner,  on  the  3rd  of  July,  in  and  upon  Henry  Evans  did  i  vict  c.  ss/m. 
make  an  assault,  and  feloniously  did  attempt  to  discharge  fh*  priMneiT^ 
at  and   against  him  a  certain  blunderbuss,  loaded  with  ^'^^^  attempting 

.  1    .  i»  1       •        1        '**  discharge  at 

gunpowder  and  divers  leaden  shots,  with  intent  feloniously,  the  prosecutors 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  dcrbulw,  loaded 
him  (a).    The  second  count  charged  the  intent  to  be  to  JjJ**af^^?^^" 
maim  and  disable.  leaden  shots. 

From  the  evidence  for  the  prosecution,  it  appeared  that  the  prisoner,  on 
the  prisoner,  who  was  the  brother-in-law  of  the  prosecu-  Jr^ealtorto^* 
tor,  went  to  his  house  about  six  o^clock  in  the  evening  of  8*^*  M™  "P  , 

"^^        sometitie-deedfly 

the  3rd  of  July,  and  asked  him  for  some  title-deeds  which  addressed  him 
he  held  as  a  security.     The  prisoner  said  he  wanted  them.  <«  Then  you  are 
The  prosecutor  told  him  it  was  no  use  making  any  words  Ilnd^tmnuBdlate- 
about  them,  as  he  could  not  let  him  have  them  till  he  saw  *y  unfolded  a 

great  coat 
which  he  had  on 
his  arm,  and  took  out  a  blunderbuss,  but  was  not  able  to  raise  it  to  his  shoulder,  or  point  it 
directly  at  the  prosecutor,  before  he  was  seized.  The  blunderbuss  was  found  to  be  very  heavily 
loaded,  but  the  flint  had  dropped  out,  and  was  discovered  between  the  lining  of  the  great  coat. 
— /If/flT,  that  the  evidence  was  not  sufficient  to  sustain  the  charge  in  the  indictment. 


(o)  The  Stat  7  W.  4  &  1  Vict. 
c.  85,  8.  3,  enacts,  inter  alia,  that 
whosoever  shall,  by  drawing  a  trig- 
ger, or  in  any  other  manner  at- 
tempt to  discharge  any  kind  of 
loaded  arms  at  any  person  with  in- 
tent to  murder,  shall  be  guilty  of 
felony,  and  be  liable  to  be  trans- 
ported for  life,  or  for  not  less  than 
fifteen  years,  or  imprisoned  for  any 
term  not  exceeding  three  years. 

In  the  case  of  Bex  v.  Carr,  Russ* 
&  Ry.  377,  which  was  an  indict- 
ment on  the  43  Geo.  3,  c.  58,  for 
attempting  to  discharge  a  loaded 


blunderbuss  with  intent  to  murder, 
the  jury  found  the  prisoner  guil- 
ty, but  added,  that  the  blunderbuss 
was  not  primed  at  the  time  when 
he  drew  the  trigger.  A  majority 
of  the  Judges  considered  the  ver- 
dict of  the  jury  as  equivalent  to  a 
finding  by  them  that  the  blunder^ 
buss  was  not  so  loaded  as  to  be  ca- 
pable of  doing  mischief  by  having 
the  trigger  drawn ;  and  therefore, 
in  point  of  law,  it  was  not  loaded 
within  the  meaning  of  the  statute. 
See  the  case  of  Re^.  v.  St.  George, 
ante,  p.  483. 
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Ig^^  liiinaelf  righted  for  the  two  bills  that  he  was  liable  for. 
The  prisoner  upon  this  rose  up  and  said,  ''  Then  Toa  are  a 
dead  man/^  and  unfolded  a  great  coat  which  he  had  on  his 
arm,  and  took  out  a  blunderbuss.  The  prosecutor's  ac- 
count of  the  remainder  of  the  transaction  was  given  in  his 
evidence  as  follows : — '^  I  saw  him  take  it  from  the  coat ;  he 
could  not  get  it  out  readily;  there  was  some  Uttle  difficulty  ; 
he  held  it  with  both  his  hands ;  he  was  on  the  opposite 
side  of  the  room  to  where  I  was ;  the  muzzle  of  the  blun- 
derbuss was  towards  the  side  of  the  room  where  I  was,  but 
it  was  not  pointed  at  me ;  it  was  not  up  to  his  shoulder ;  it 
was  as  low  as  a  person  could  hold  it ;  a  person  who  was 
near  him  seized  him  by  the  two  arms,  and  I  rose  firom  my 
chair,  seized  him  by  the  collar,  and  threw  him  down  on 
the  sofa;  he  was  secured.  The  blunderbuss  was  never 
pointed  towards  me;  whatever  the  prisoner's  intention 
was,  it  was  prevented  by  Hazlehurst  laying  hold  of  him ; 
I  cannot  say  whether  the  blunderbuss  was  thrown  down  or 
^not ;  Mrs.  Evans  took  it,  but  whether  &om  the  prisoner's 
hand  or  not,  I  cannot  say.'* 

The  witness  Hazlehurst  stated,  that,  before  the  blunder- 
buss was  pointed  at  the  prosecutor,  he  seized  the  prisoner, 
and  prevented  his  doing  anything. 

The  policeman  stated  that  the  blunderbuss  was  primed 
and  very  heavily  loaded,  but  that  there  was  not  any  flint 
in  it;  and  a  flint,  which  evidently  belonged  to  it,  was 
found  between  the  lining  in  the  coat  from  beneath  which 
the  prisoner  took  the  blunderbuss. 

On  the  part  of  the  prisoner,  it  was  contended  that  the 
charge  in  the  indictment  of  an  attempt  to  discharge  the 
blunderbuss,  was  not  made  out,  but  rather  disproved  by 
the  evidence. 

Arabin,  Serjt.,  after  consulting  with  Pattesox,  J.,  told 
the  jury  that  they  were  both  of  opinion,  that,  to  sustain  the 
indictment,  there  must  be  something  more  than  the  mere 
presenting  of  the  blimderbuss,  and  that  some  act  must  be 
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shewn  to  have  been  done  by  the  prisoner,  to  satisfy  the  1940. 

jury  that  he  did,  in  fact,  attempt  to  discharge  the  blun-  ^ — ^^ — * 

Reoima 

derbuss.  o. 

Verdict— Not  GuUty.  ^''''"• 

C.  PhillipSj  for  the  prisoner. 


BEFORE  LORD  DENMAN,  C.  J.,    MR.  BARON  ALDERSON,  AND 

MR.  JUSTICE  FATTESON. 


Begin  A  v.  Edward  Oxford. 

TJtdy  9th. 
HE  indictment  stated  in  substance  that  the  prisoner  ifinanindict- 

being  a  subject  of  our  Lady  the  Queen,  on  the  10th  of  "n"'itt«*'**" 
June,  as  a  false  traitor,  maliciously  and  traitorously  did  •'*^^  *•  "* 

'  'J  «'  overt  act  that 

compass,  imagine,  and  intend  to  bring  and  put  our  said  the  prisoner 

Lady  the  Queen  to  death ;  and  to  fulfil,  perfect,  and  bring  the  Sovereign  a 

to  eflFect  his  treason  and  treasonable  compassing  and  ima-  ^^^J^^^and 

gination,  he,  as  such  false  traitor,  maliciously  and  traitor-  «  certain  buiut, 

ously  did  shoot  off  and  discharge  a  certain  pistol  loaded  made  a  direct 

with  gunpowder  and  a  certain  bullet,  which  pistol  he  held  ufe*Tnhe"so-* 

in  one  of  his  hands,  at  the  person  of  our  said  Lady  the  -^u^^^t'^e 

Queen,  with  intent  thereby  and  therewith  maliciously  and  satisfied  that 

the  pistol  wafl  a 

traitorously  to  shoot,  assassinate,  kill,  and  put  to  death  our  loaded  pistol : 
said  Lady  the  Queen,  and  thereby  traitorously  made  a  there  was* 
direct  attempt  against  the  life  of  our  said  Lady  the  Queen.  11™*^^'"?  '"  '* 
And  further,  to  fulfil  and  bring  to  effect  his  treason  and  powder  and 

waddinflT  *  but 

treasonable  compassing,  &c.  aforesaid,  he,  as  such  false  it  seems  it  is 

not  necessary 
for  them  to  be 
satisfied  that  it  was  actually  loaded  with  that  which  is  generally  known  by  the  name  of  a 
bullet 

If  to  such  a  charge  the  defence  set  up  be  insanity,  the  question  for  the  jury  will  be  whether 
the  prisoner  was  labouring  under  that  species  of  insanity  which  satisfies  them  that  he  was  quite 
unaware  of  the  nature,  character,  and  consequences  of  the  act  he  was  committing:  or  in  other 
words,  whether  he  was  under  the  influence  of  a  diseased  mind,  and  was  really  unconscious  at 
the  time  he  was  committing  the  act  that  it  was  a  crime. 

If  the  jury  in  such  a  case  are  of  opinion  that  the  prisoner  did  not  in  fact  do  all  that  the  law 
deems  essential  to  constitute  the  offence  charged,  they  must  find  him  not  guilty  generally ;  and 
the  Court  have  no  power  to  order  his  detention  under  the  39  &  40  Geo.  3,  c.  94,  s.  2,  although 
the  jury  should  be  clearly  of  opinion  that  the  prisoner  was  in  fact  insane,  such  a  state  of  circum- 
stances appearing  to  be  casus  omissus  in  the  act 
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traHor^  OB  tile  lOUi  of  JoBe,  mabflkradT  sad  trakoTf^^ 
•boot  off  and  disdiarge  a  certain  other  pistol  kwMJrd  wiA 
gunpowder  and  a  certain  bullet,  which  he  held  in  one  of 
hia  hands,  at  the  penon  of  onr  said  Ladj  the  Queen,  with 
intent  thereby  malicionslT  and  traitorooilT  to  ihoot,  aasaa- 
ainate,  kill,  and  pat  to  death  oor  said  Lady  the  Queen,  and 
thereby  traitoroasly  made  a  direct  attempt  against  the 
life  of  onr  said  Lady  the  Queen ;  against  the  dnty  of  his 
allegiance  and  against  the  statute,  &c.  —  The  prisoner 
pleaded  Not  Guilty  (a). 


Campbell,  A.  G.,  for  the  Crown. — ^By  the  stat.  25,  Edw. 
3,  c.  2,  which  regulates  the  law  of  high  treason,  it  is 
enacted  that  when  a  man  doth  compass  or  imagine  the 
death  of  his  Majesty,  and  thereof  be  probably  attainted  of 
open  deed  by  men  of  his  condition,  it  shall  be  judged 
treason.  The  statute  speaks  of  the  offence  and  an  orert 
act.  The  offence  charged  is  the  compassing  and  imagin- 
ing the  death  of  the  Sovereign,  and  the  charge  is  to  be 
made  out  by  the  act  that  was  done.  The  act  of  Parlia- 
ment 39  &  40  Geo.  3,  c.  93  {i),  was  intended  to  give  the 
life  of  the  Sovereign  the  same  protection  that  is  giren  to 
the  meanest  subject  in  the  land.    For,  before  the  passing 


(d)  Tlie  priioner  had  pleaded  at 
the  laiit  scfsion ;  but  hii  trial  having 
bc«n  poftponed  to  the  present  sea- 
lion,  he  wai  called  upon  to  plead 
de  novo. 

(6)  Tlie  statute  provides  that  in 
all  cases  of  high  treason,  in  com- 
passing and  imagining  the  death  of 
his  Majesty,  and  misprision  of  such 
treason,  where  the  overt  act  or  acts 
thereof  alleged  in  the  indictment 
for  such  offence  shall  be  assassina- 
tion and  killing  of  his  Majesty,  or 
any  direct  attempt  against  his  life 
or  against  his  pcrwn,  whereby  his 
life  may  be  endangered,  or  liis  per- 
■ou  sufler  bodily  harmi  the  persons 


charged  therewith  may  be  indicted, 
arraigned,  tried,  and  attainted  in 
the  same  manner  and  coiuse  of 
trial,  and  upon  like  evidence,  as  if 
such  person  stood  chained  with 
murder ;  and  none  of  the  provisiona 
of  the  7  &8  W.  3,  c.  3,  or  7  Anne, 
c.  21,  [for  which  see  R,  v.  Frosty 
ante,  p.  129],  touching  trials  in 
cases  of  treason,  shall  extend  to 
any  indictment  for  high  treason  or 
misprision  of  treason,  where  the 
overt  act  alleged  therein  is  as  afore- 
said, but  on  connction,  judgment 
and  execution  shall  be  done  as  in 
cases  of  high  treason. 
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of  that  statute^  even  where  the  death  of  the  Sovereign  was  1340, 
occasioned,  there  were  required  many  formalities  which 
were  very  proper  in  cases  of  rebellion  or  other  political 
treason.  There  will  be  two  questions  in  this  case  : — first. 
Whether  supposing  the  prisoner  to  be  accountable  for  his 
actions,  he,  in  point  of  fact,  committed  the  ofi'ence  im- 
puted ;  and  secondly.  Whether  at  the  time  he  committed 
the  act,  he  was  accoimtable  for  his  actions.  The  burthen 
of  proof  with  respect  to  the  first  rests  wholly  on  the  pro- 
secution ;  the  other  is  to  be  proved  by  the  prisoner.  It 
will  appear  from  the  evidence,  that  he  had  deliberately 
formed  a  plan  to  make  an  attempt  on  the  life  of  the 
Sovereign.  In  the  early  part  of  May  he  bought  a  pair  of 
pistols  and  a  powder  flask,  and  practised  shooting  at  se- 
veral shooting  galleries.  On  the  3rd  of  June  he  bought 
some  copper  caps,  inquired  where  he  could  buy  bullets, 
and  said  he  had  some  gunpowder.  On  the  evening  of  the 
9th  of  June  he  was  in  possession  of  a  pistol,  and  said  that 
it  was  loaded.  He  was  asked  what  he  meant  to  do  with  it, 
and  refused  to  tell,  but  said  he  had  been  firing  at  a  target. 
On  Wednesday,  the  10th  of  June,  about  six  o^clock  in  the 
evening,  the  Queen  and  Prince  Albert  left  the  palace  in  a 
low  open  carriage,  drawn  by  four  horses,  with  two  out- 
riders before,  and  no  other  attendants.  The  Queen  sat 
upon  the  left  side,  and  Prince  Albert  on  the  right ;  they 
drove  up  Constitution  HiD,  and  about  a  third  of  the  way 
between  the  palace  and  the  triumphal  arch  was  the  pri- 
soner, watching  their  approach:  he  was  walking  back- 
ward and  forward  with  his  hands  imder  the  lappels  of  his 
coat ;  he  was  on  the  right  hand  side,  and  as  the  carriage 
approached  he  turned  round  and  nodded,  and  discharged 
a  pistol ;  the  ball  was  heard  to  whiz  by  on  the  opposite  side. 
The  carriage  went  on;  he  then  looked  back  and  aimed 
another  pistol  at  her  Majesty;  the  Queen  stooped  on 
seeing  him ;  the  ball  from  this  pistol  was  heard  to  whiz  on 
the  opposite  side-,  the  Queen  then  drove  to  the  residence  of 
the  Duchess  of  Kent ;  there  were  a  number  of  persons  on 

M  m2 
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1840.  ^^^  ^^  hand^  between  the  road  and  the  gardens  of  Buck- 
ingham Palace ;  another  man  was  at  first  seized  and  ac- 
cused by  mistake^  when  the  prisoner  said  "  It  was  me,  I 
did  it,  I  surrender  myself/'  He  was  taken  to  the  station- 
house,  and  when  there  he  asked  whether  the  Queen  was 
hurt,  and  after  being  told  she  was  not,  he  was  asked  if 
there  were  not  bullets  in  the  pistols,  and  he  admitted  that 
there  were ;  his  lodgings  were  searched,  and  in  his  box  was 
found  a  sword  and  scabbard,  two  pistol  bags,  a  bullet- 
mould,  a  black  crape,  a  razor,  a  powder-flask  containing 
about  three  ounces  of  powder,  five  leaden  bullets,  and  four- 
teen percussion  caps ;  there  was  also  a  pocket-book  con- 
taining various  papers ;  he  said  he  had  intended  to  destroy 
the  papers  in  the  morning  before  he  went  out;  the  first 
paper  was  without  a  date ;  it  was  headed  '^  Young  Eng- 
land,''  &c. ;  the  contents  were  as  follow:— ^' Rules  and 
Regulations.  1.  That  every  member  shall  be  provided 
with  a  brace  of  pistols,  a  sword,  rifle,  and  a  dagger ;  the 
two  latter  to  be  kept  at  the  committee-room.  2.  That 
every  member  must,  on  entering,  take  the  oath  of  alle- 
giance, to  be  true  to  the  cause  he  has  joined.  3.  That 
every  member  must,  on  entering  the  house,  give  a  signal 
to  the  sentry.  4.  That  every  officer  shall  have  a  factitious 
name ;  his  right  name  and  address  to  be  kept  with  the 
secretary.  5.  That  every  member  shall,  when  he  is  or- 
dered to  meet,  be  armed  with  a  brace  of  pistols  (loaded), 
and  a  sword  to  repel  any  attack,  and  also  be  provided 
with  a  black  crape  cap  to  cover  his  face,  with  his  marks  of 
distinction  outside.  6.  That  whenever  any  member  wishes 
to  introduce  any  new  member,  he  must  give  satisfactory 
accounts  of  him  to  the  superiors,  and  from  thence  to  the 
council.  7.  Any  member  who  can  procure  100  men  shall 
be  promoted  to  the  rank  of  captain.  8.  Any  member 
holding  communications  with  any  country  agents  must  in- 
stantly forward  the  intelligence  to  the  secretary.  9.  That 
whenever  any  member  is  ordered  down  the  country,  or 
abroad,  he  must  take  various  disguises  with  him,  as  the  la- 
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bourer,  the  mechanic,  and  the  gentleman ;  all  of  which  he  ig4o. 
can  obtain  at  the  committee-room.  10.  That  any  member 
wishing  to  absent  himself  for  more  than  one  month,  must 
obtain  leave  from  the  commander-in-chief.  11.  That  no 
member  will  be  allowed  to  speak  during  any  debate,  nor 
allowed  to  ask  more  than  two  questions.  All  the  printed 
rules  kept  at  the  committee-room. — List  of  principal  mem- 
bers— Factitious  names — President  :  Gowrie.  Council : 
Justinian,  Ernest,  Alowan,  Augustia,  Coloman,  Ethelred, 
Kenneth,  Ferdinand,  Grodfrey,  Nicholas,  Hanibal,  Gregory. 
Generals :  Fredeni,  Otho,  Augustus,  Anthony.  Captains : 
Oxonian,  Louis,  Mildon,  Amadeus.  Lieutenants;  Hercules, 
Mars,  Neptime,  Albert.  Marks  of  distinction :  Council^ 
a  large  white  cockade.  President,  a  black  bow.  General, 
three  red  bows.  Captain,  two  red  bows.  Lietttenani, 
one  red  bow.  A.  W.  Smith,  Secretary .^^ — ^The  first  of 
the  letters  foimd  in  the  pocket-book  was  dated  May  16, 
1839,  and  addressed  ^'  Mr.  Oxford,  at  Mr.  Minton^s,  High- 
street,  Marylebone.'^  It  was  in  these  words,  "Young 
England. — Sir, — Our  commander-in-chief  was  very  glad 
to  find  that  you  answered  his  questions  in  such  a  straight- 
forward manner.  You  wiD  be  wanted  to  attend  on  the 
21st  of  this  month,  as  we  expect  one  of  the  country  agents 
to  town  on  business  of  importance.  Be  sure  and  attend. 
A.  W.  Smith,  Secretary. — P.  S.  You  must  not  take  any 
notice  to  the  boy,  nor  ask  him  any  questions.^'  The  second 
letter  was  dated  Nov.  14,  1839,  and  addressed  ''Mr. 
Oxford,  at  Mr.  Parr's,  Hat  and  Feathers,  Gt)swell-street.'' 
It  was  in  these  words,  "Young  England — Sir,  I  am  very 
glad  to  hear  that  you  improve  so  much  in  your  speeches. 
Your  speech  the  last  time  you  were  here  was  beautiful^ 
There  was  another  one  introduced  last  night,  by  Lieutenant 
Mars,  a  fine,  tall,  gentlemanly  looking  fellow,  and  it  is  said 
that  he  is  a  military  officer;  but  his  name  has  not  yet 
transpired.  Soon  after  he  was  introduced,,  we  were 
alarmed  by  a  violent  knocking  at  the  door.  In  an  instant 
our  faces  were  covered,  we  cocked  our  pistols,  and  with 
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X840.  drawn  swords  stood  waiting  to  receive  the  enemy.  While 
one  stood  over  the  fire  with  the  papers,  another  stood  with 
lighted  torch  to  fire  the  house.  We  then  sent  the  old 
woman  to  open  the  door,  and  it  proved  to  be  some  little 
boys  who  knocked  at  the  door  and  ran  away.  You  must 
attend  on  Wednesday  next.  A.  W.  Smithy  Secretary/' 
The  last  of  the  letters  was  dated  April  Srd^  1840,  and 
addressed  ^^Mr.  Oxford,  at  Mr.  Robinson's,  Hog  in  the 
Pound,  Oxford-street.''  It  was  as  follows :  "  Young  Eng- 
land— Sir, — ^You  are  requested  to  attend  to  night,  as  there 
is  an  extraordinary  meeting  to  be  holden,  in  consequence 
of  having  received  some  communications  of  an  important 
nature  from  Hanover.  You  must  attend;  and  if  your 
master  will  not  give  you  leave,  you  must  come  in  defiance 
of  him.    A.  W.  Smith,  Secretary." 

Under  these  circimistances,  if  the  prisoner  was  acount- 
able  for  his  actions,  it  will  be  for  you  to  say  whether  you 
can  entertain  any  reasonable  doubt  of  his  guilt.  I  must 
inform  you,  that  the  balls  have  not  been  found ;  but  I  ap- 
prehend nobody  can  doubt  that  the  pistols  were  loaded. 
I  do  not  attach  much  weight  to  the  mark  on  the  wall^  but 
rather  suppose  that  the  balls  must  have  gone  over  the  wall 
into  the  garden.  Then  will  come  the  second  question, 
whether  the  prisoner  was  insane  at  the  time  he  did  the 
act — ^whether  he  was  unconscious  of  what  he  was  doing, 
so  that  he  did  not  know  right  from  wrong.  If  he  was 
labouring  under  some  delusion,  and  did  not  know  the  con- 
sequence of  what  he  was  doing — if  he  was  insane  at  the 
time,  then  he  is  not  an  accountable  agent.  It  is  said  the 
law  of  England,  in  ancient  times,  was,  that  insanity  was  not 
a  defence  to  a  charge  of  attempting  the  life  of  the  Sove- 
reign ;  and  an  act  passed  in  the  reign  of  King  Henry  the 
Eighth,  seems  to  countenance  that  view  of  the  subject  {a) ; 

(a)  In  Coke's  3rd  Institute,  p.  6,  mad,    that,    notwithstanding,     he 

it  is  said,  "  It  was  further  provided  should   be    executed,  which  cruel 

by  Uie  said  act  of  33  H.  8,  that  if  a  and  inhuman  law  lived  not  long, 

man  attainted  of  treason  became  but  was  repealed.'* 
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but  that  act  is  wholly  repealed.  Stilly  however^  in  order  i840. 
to  excuse  the  prisoner^  it  must  be  shewn^  not  only  that  at 
times  there  was  eccentricity  displayed  or  Tiolence  com- 
mitted by  him^  but  they  must  shew  that^  at  the  time^  he 
was  unconscious  that  he  was  committing  an  offence.  It 
would  be  very  dangerous  if  some  degree  of  weakness  of 
intellect^  some  degree  of  eccentricity^  and  even  violence 
at  other  times^  should  prevail  as  a  defence^  if  the  prisoner 
was  not  in  a  state  of  insanity  at  the  time  when  the  offence 
was  committed.  There  must^  by  the  law  of  England^  be 
proof  of  a  greater  aberration  of  mind  in  eriminal  than  in 
civil  cases.  In  criminal  cases^  the  evidence  of  insanity 
must  be  connected  with  the  particular  act.  I  will  call  your 
attention  to  the  authorities — Lord  Coke  says  (a)^  '^  He  that 
is  not  compos  mentis^  and  totally  deprived  of  all  compass- 
ings  and  imaginations,  cannot  commit  high  treason  by 
compassing  and  imagining  the  death  of  the  King;  for  furi- 
osus  solo  furore  pimitur :  but  it  must  be  an  absolute  mad- 
ness  and  a  total  deprivation  of  memory"  But  his  words 
are  not  to  be  literally  taken,  but  with  great  latitude, 
as  total  absence  of  memory  is  not  to  be  found  even  in  a 
furious  maniac.  But  though  I  mention  this,  I  rely  on 
Lord  Hale's  opinion.  He  says  (&),  '^  There  is  first  a  partial 
insanity  of  mind ;  and  second,  a  total  insanity.  The  for- 
mer is  either  in  respect  to  things,  quoad  hoc  vel  illud 
insanire ;  some  persons  that  have  a  competent  use  of  rea- 
son in  respect  of  some  subjects,  are  yet  under  a  particidar 
dementia  in  respect  of  some  particular  discourses,  subjects, 
or  applications,  or  eke  it  is  partial  in  respeet  of  degrees; 
and  this  is  the  condition  of  very  many,  especially  melan- 
choly persons,  who,  for  the  most  part,  discover  their  defect 
in  excessive  fears  and  griefs,  and  yet  are  not  wholly  desti- 
tute of  the  use  of  reason :  and  this  partial  insanity  seems 
not  to' excuse  them  in  the  committing  of  any  offence  for 
its  matter  capital ;   for,  doubtless,  most  persons  that  are 

(a)  3rd  Institute,  p.  6. 

(6)  1  Pleas  of  Crown*  p.  30,  chap.  4,  t.  2. 
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lg40^        felons  of  themselres  and  others^  are  under  any  d^ree  cf 
partial  insanity  when  they  commit  the  offences :  it  is 


Reoika 

9.  difficult  to  define  the  indivisible  line  that  diTides  perfect 

and  partial  insanity ;  but  it  must  rest  on  circnnistancet 
duly  to  be  weighed  and  considered  both  by  the  judge  and 
jury/'  In  Alison's  Principles  of  the  Criminal  Law  of  Scot-* 
land  (a),  (and  there  is  no  difference  between  the  law  of  £i^- 
land  and  the  law  of  Scotland  with  reference  to  insanity),  it 
it  said^  '^  to  amount  to  a  complete  bar  of  punishment,  either 
at  the  time  of  committing  the  offence^  or  of  the  trial,  the 
insanity  must  have  been  of  such  a  kind  as  entirely  to  depiiTe 
the  prisoner  of  the  use  of  reason^  as  applied  to  the  act  ts 
question,  and  the  knowledge  that  he  was  doing  wrong  in 
committing  it.  IS,  though  somewhat  deranged^  he  is  yet 
able  to  distinguish  right  firom  wrongs  in  his  oum  case,  and  to 
know  that  he  was  doing  wrong  in  the  act  which  he  com- 
mitted, he  is  liable  to  the  full  punishment  of  his  criminal 
acts/'  In  AmoUPs  case  {b),  Mr.  Justice  Tracey  observed 
'^  that  the  defence  of  insanity  must  be  clearly  made  out ; 
that  it  is  not  every  idle  or  frantic  humour  of  a  man,  or  some- 
thing unaccountable  in  his  actions,  which  will  shew  him  to 
be  such  a  madman  as  to  exempt  him  from  punishment.''— 
In  Lord  Ferrers? s  case{c)  the  prisoner  was  unanimously 
found  guilty  by  the  House  of  Peers,  though  many  witnesses 
stated,  that  they  considered  him  insane,  and  it  appeared 
that  several  of  his  relations  had  been  confined  as  lunatics; 
it  being  contended  on  the  part  of  the  prosecution,  that  the 
complete  possession  of  reason  was  not  necessary,  in  order 
to  render  a  man  responsible  for  his  acts ;  it  was  sufficient  if 
he  could  discriminate  between  good  and  evil.  In  Bowler^s 
case  {d),  Mr.  Justice  Le  Blanc  told  the  jury  that  it  was  for 
them  to  determine  "  Whether  the  prisoner,  when  he  com- 
mitted the  offence,  was  capable  of  distinguishing  between 
right  and  wrong,  or  under  the  influence  of  any  illusion  in 

(o)  P.  654.  (c)  19  How.St  Tr.  886. 

(h)  16  How.  StTr.  764,  765;  (</)  Collinson  on  Lunacy,  673  («). 

snd  CoUinton  on  Lunacy,  p.  475. 
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respect  to  the  prosecutor^  which  rendered  his  mind  at  the 
moment  insensible  of  the  nature  of  the  act  which  he  was 
about  to  commit ;  since  in  that  case  he  would  not  be  legally 
responsible  for  his  conduct.  On  the  other  hand^  provided 
they  should  be  of  opinion  that,  when  he  committed  the  of- 
fence, he  was  capable  of  distinguishing  right  from  wrong, 
and  not  under  the  influence  of  such  an  illusion  as  disabled 
him  from  discovering  that  he  was  doing  a  wrong  act,  he 
would  be  answerable  to  the  justice  of  the  country,  and 
guilty  in  the  eye  of  the  law.'^  In  that  case  Mr.  Warbur- 
ton,  the  keeper  of  a  lunatic  asylum,  said  he  had  no  doubt 
of  the  prisoner's  insanity,  and  a  commission  of  lunacy  was 
produced,  dated  the  17th  June,  1812,  with  a  finding  that 
the  prisoner  had  been  insane  from  the  80th  of  March. 
When  the  offence  was  committed  does  not  appear  from  the 
report.  The  jury,  after  considerable  deliberation,  pro- 
nounced the  prisoner  guilty. 

Alderson,  B. — Bowler  was  executed,  I  believe;  and 
very  barbarous  it  was. 

Campbell^  A.  G. — I  will  not  refer  to  BeUingham^s  case, 
as  there  are  some  doubts  as  to  the  correctness  of  the  mode 
in  which  that  case  was  conducted;  but  I  will  refer  to 
Hadfield^s  case  (a).  In  that  case  the  learned  Judge  who 
tried  the  prisoner,  said  that  '^  as  the  prisoner  was  deranged 
inmediately  before  the  offence  was  committed,  it  was  im- 
probable that  he  had  recovered  his  senses  in  the  interim : 
and  although,  were  they  to  run  into  nicety,  proof  might  be 
demanded  of  his  insanity  at  the  precise  moment  when  the 
act  was  committed ;  yet  there  being  no  reason  for  believing 
the  prisoner  to  have  been  at  that  period  a  rational  and  ac« 
countable  being,  he  ought  to  be  acquitted.  And  the  Attor- 
ney-General of  that  day,  (as  I  hope  the  party  representing 
the  Crown  at  any  time  would  do),  immediately  yielded  to 

(a)  Collinson  on  Lunacy,  480,  and  I  Russ.  11. 
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1840,  ^^^  opinion  of  the  Judge,  and  the  jury  at  once  acquitted 
the  prisoner.  But  in  that  case  there  were  very  extraordi- 
nary circumstances.  The  law,  as  stated  by  Mr.  Erskine 
who  conducted  the  defence,  and  which  was  approved  by 
the  Court,  and  has  been  acted  on  ever  since,  is^  that  tiie 
prisoner  "  must  appear  to  the  jury  to  be  non  compos  men- 
tis, in  the  legal  acceptation  of  the  term ;  and  that,  not  at 
any  anterior  period,  which  can  have  no  bearing  upofei  any 
case  whatever;  but  at  the  moment  when  the  contract  was 
entered  into,  or  the  crime  committed  (a) '\  Such  being 
the  law  upon  the  subject,  it  will  be  for  you  to  say,  whether 
Edward  Oxford  was,  at  the  time  when  he  shot  at  her  Ma- 
jesty, in  a  state  of  insanity.  I  should  have  rejoiced  if 
such  a  defence  could  have  been  made  out ;  but,  as  far  as  I 
am  yet  aware,  I  know  no  reason  for  concluding  that  the 
prisoner,  at  the  time  he  did  the  act,  was  in  a  state  of  mind 
to  make  him  not  responsible.  He  is  not  an  idiot ;  on  the 
contrary,  he  is  rather  of  quick  intellect.  He  has  not  re- 
ceived any  wound.  It  is  said  it  can  be  shewn  that  Ins 
father  was  insane :  that  would  most  likely  be  considered  as 
evidence  by  their  Lordships,  and  I  should  not  object. 
The  father^s  insanity  will  not  excuse  the  son,  unless  they 
shew  that  the  son  was  insane  at  the  time  when  the  act  was 
done.  The  prisoner  was  never  put  under  restraint  by  his 
friends  as  insane.  Suppose  he  had  entered  into  a  contract 
on  the  morning  of  the  day,  or  gone  to  vote  at  an  election, 
would  he  have  been  held  incompetent  ?  At  present  I  am 
not  aware  that  he  was  at  any  time  insane  so  as  to  have  his 
acts  avoided.  Suppose  a  commission  of  lunacy  were  issued, 
or  under  an  act  of  Parliament  he  was  sent  to  confinement 
would  he  not  recover  damages  ?  suppose  he  was  examined 
by  commissioners  of  lunacy,  and  stated  what  he  has  stated 
with  reference  to  this  act,  would  it  sustain  the  commis- 
sion? Before  the  Privy  Council  he  was  asked  if  he  had 
anything  to  say ;  and,  having  cross-examined  the  witnesses, 

(a)  27  How.  St  Tr.  p.  1312. 
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he  said,  ''  A  great  many  witnesses  are  against  me :  some  say  |g^Q 
I  shot  with  my  left  hand,  others  with  my  right ;  they  vary 
as  to  the  distance ;  after  I  fired  the  first  pistol,  the  Prince 
got  up  as  if  he  would  jump  out  of  the  coach,  and  sat  down 
again,  as  if  he  thought  better  of  itj  then  I  fired  the  second 
pistol :  this  is  all  I  shall  say  at  present/'  K  as  to  all  civil 
matters  the  prisoner  was  responsible,  a  fortiori,  is  he  an- 
swerable in  a  criminal  case. 

The  witnesses  for  the  prosecution  having  substantially 
proved  the  case,  according  to^  the  statement  made  in  the 
Attorney 'GeneraV 8  opening, 

J.  Sydney  Taylor  addressed  the  jury  for  the  prisoner. — 
There  is  but  one  count  in  this  indictment ;  but  it  alleges 
two  overt  acts.  Hadfield,  whose  case  has  been  referred  to 
by  the  Attorney-General,  was  protected  by  those  forms  of 
the  law  which  have  since  been  taken  away.  The  provision 
in  the  statutes  of  Ann  &  Will,  was  a  wise  provision,  and 
was  so  styled  by  Mr.  Erskine  in  that  case.  The  case  of 
attempting  to  murder  the  Sovereign  is  not  parallel  with 
the  case  of  attempting  to  murder  a  subject.  The  case  is 
prejudged  by  addresses  to  the  Crown,  and  by  thanks- 
givings in  the  churches.  If  you  are  not  satisfied  that  the 
overt  acts  have  been  proved,  you  cannot  convict  the  pri- 
soner of  the  treason  charged  in  the  indictment.  That  the  pri- 
soner discharged  the  two  pistols  seems  to  be  placed  beyond 
all  question;  but  if  that  was  not  done  with  the  intention 
of  taking  away  the  Queen's  life,  it  will  not  be  enough.  An 
intention  to  do  her  Majesty  some  grievous  bodily  harm 
would  not  be  enough — ^it  is  not  a  direct  attempt  on  the 
life  of  the  Sovereign,  and  would  be  a  species  of  treason 
entitled  to  the  protection  of  the  statutes.  You  must  be 
satisfied  that  the  pistols  were  pointed  at  the  Queen,  and 
that  they  were  loaded  with  balls.  There  is  no  direct  evi- 
dence that  there  were  any  balls.  In  the  case  of  Blake  v. 
Barnard  (a),  which  was  an  action  of  assault  and  false  impri- 

(o)  Post. 


Reoina 
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Xg40,        somnent^  tried  before  Lord  Abinger  at  the  Lfondon  Sittings 
yesterday^  the  declaration  stated  an  assault  with  a  pistol 
0.  loaded  with  powder^  ball^  and  shot ;  and  the  plea  as  to  the 

assault  was^  not  guilty.  Lord  Abinger  was  of  opinion,  that 
it  lay  on  the  plaintiff  to  satisfy  the  jury  that  the  pistol  wai 
loaded ;  for  if  it  was  not  loaded,  there  was  no  assault  {a). 
As  to  the  prisoner's  declarations  on  the  subject,  you  must 
take  into  account  the  circumstances  under  which  they  were 
made,  in  answer  to  questions  by  the  police  improperly  put, 
and  perhaps  incorrectly  remembered  on  account  of  the 
excitement  and  confusion  of  the  time.  With  respect  to 
Lord  Cokeys  opinion  on  the  subject  of  insanity,  medical 
science  was  in  a  very  imperfect  state  then  compared  with 
what  it  is  now.  In  the  case  of  Margaret  Nichohon,  who 
was  charged  with  attempting  to  stab  the  King,  there  was 
contrivance,  yet  the  Privy  Council  sent  her  to  Bedlam, 
and  did  not  try  her.  In  Hadfield's  case  there  was  more 
apparent  motive  than  in  the  present.  Here  there  is  a 
great  offence;  and  it  is  important  to  consider  whether 
there  was  any  motive.  The  definitions  of  insanity  by 
Lord  Coke  and  Lord  Hale^  are  inconsistent  with  the  cases 
in  which  insanity  has  been  held  to  be  a  defence  to  a  cri- 
minal charge.  The  papers  found  at  the  prisoner's  lodg- 
ings shew  that  he  insanely  imagined  himself  connected 
with  a  political  society,  which  had,  in  fact,  no  existence. 
If  such  a  society  had  really  existed,  it  would  have  been 
discovered.  They  have  not  traced  him  to  any  association 
of  disaffected  persons  whatever;  the  letters  addressed  to 
himself,  and  praising  his  own  speech,  will  be  shewn  to  be 
in  his  own  handwriting.  The  existence  of  these  things 
shew  previously  a  state  of  mind  evidently  being  unsound. 
Then  there  are  the  circumstances  of  the  case  itself.  Would 
he,  if  he  had  been  sane,  have  acted  so  as  to  shew  that  he 
courted  pubUcity?  He  does  not  take  any  precaution  to 
favour  his  escape.  Would  he  have  said,  "  I  am  the  per- 
son,''  if  he  had  been  sane  ?     He  deUvers  himself  up  to 

(a)  But  see  tbe  case  of  Regina  v.  St.  George,  ante,  p.  483. 
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the  immediate  vengeance  of  the  people.  I  shall  produce  1040^ 
evidence  of  a  tendency  to  that  insane  state^  which  burst  out 
in  a  paroxysm.  The  prisoner's  age  is  that  at  which  the 
taint  of  hereditary  insanity  would  be  most  likely  to  break 
out.  The  act  itself  may  be  the  first  decided  indication 
of  insanity;  and  we  cannot^  therefore,  produce  evidence 
of  positive  acts  of  insanity  before  the  time  of  its  commis- 
sion. In  a  case  tried  before  Mr.  Justice  Parke,  at  Ayles- 
bury, where  the  prisoner  was  charged  with  the  murder  of 
his  grandfather,  I  defended  him ;  and  though  there  was  no 
proof  of  previous  acts  of  insanity,  yet  the  jury  inferred  in- 
sanity from  the  circumstances  of  the  case,  and  he  was  ac- 
quitted on  that  ground.  In  the  present  case,  the  prisoner's 
grandfather  died  in  a  lunatic  asylum,  and  his  father  also 
was  mad.  The  absence,  too,  of  the  ordinary  motives  which 
induce  sane  criminals  to  commit  crimes,  is  a  strong  argu- 
ment in  favour  of  the  notion  of  the  prisoner's  insanity. 
There  is  an  extraordinary  case  of  delusion  mentioned  in 
the  case  of  Hadfield  (a),  by  Mr.  Erskine,  as  having  been 
related  to  him  by  Lord  Mansfield : — ''  A  man  of  the  name 
of  Wood  had  indicted  Dr.  Monro  for  keeping  him  as  a 
prisoner.  He  underwent  the  most  severe  examination  by 
the  defendant's  counsel  without  exposing  his  complaint; 
but  being  asked  what  was  become  of  the  princess  whom  he 
corresponded  with  in  cherry  juice,  he  shewed  at  once  what 
he  was;  he  said  there  was  nothing  at  all  in  that,  for 
having  been  (as  everybody  knew)  imprisoned  in  a  high 
tower,  and  being  debarred  the  use  of  ink,  he  had  no  other 
means  of  correspondence  but  by  writing  his  letters  in 
cherry  juice,  and  throwing  them  into  the  river  which 
surrounded  the  tower,  where  the  princess  received  them  in 
a  boat.  There  existed,  of  course,  no  tower,  no  imprison- 
ment, no  writing  in  cherry  juice,  no  river,  no  boat ;  but  the 
whole  was  the  inveterate  phantom  of  a  morbid  imagina- 
tion."    So,  in  the  present  case,  as  respects  the  prisoner 

(a)  27  How.  St  Tr.  p.  1316. 
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1840.  ^^  ^^  ^^>  there  existed^  in  fact,  no  society  called  ''  Young 
England/'  no  president^  no  secretaiy^  no  council ;  but  all, 
like  the  tower,  the  cherry  juice,  the  river,  and  the  boat,  was 
the  inyeterate  phantom  of  the  prisoner's  morbid  imagin- 
ation. As  to  the  case  of  Earl  Ferrers,  there  was  not  the 
absence  of  motive,  which  distinguishes  that  case  firom  the 
present.  He  acted  firom  ungovernable  rage,  arising  not 
firom  an  unreal  state  of  circumstances,  but  firom  real  £EU!t8. 
The  prisoner  in  the  present  case  had  no  animosity  against 
the  Queen ;  he  had  not  suffered  firom  prosecution  or  im- 
prisonment ;  he  had  no  political  associates ;  he  could  not 
hare  any  motive  for  injuring  her  Majesty. 

On  the  part  of  the  prisoner,  several  witnesses,  relatiyea 
and  connexions  of  the  family,  were  called  to  prove  the 
state  of  mind  of  the  prisoner's  grandfather.  They  all 
stated,  that,  in  their  judgment,  he  was  of  unsound  mind; 
but  most  of  the  instances  they  gave  were  rather  instances 
of  great  violence  of  temper,  and  occasionally  great  excite- 
ment, especially  after  drinking,  to  which,  being  a  sea- 
faring man,  he  was  somewhat  addicted.  However  it 
appeared,  that,  towards  the  close  of  his  life,  when  he  was  a 
pensioner  in  Greenwich  Hospital,  he  had  a  complaint  in 
his  head,  and  sometimes  he  used  to  call  himself  the  Pope 
of  Rome,  and  at  other  times  used  to  sav  that  he  was  St. 
Paul,  and  that  he  had  suffered  the  Pope  of  Rome  to  make 
his  escape.  This  was  when  he  was  on  duty  at  the  gates  of 
the  hospital.  It  also  appeared  that  he  was  in  the  habit 
of  talking  to  himself  for  a  considerable  time,  &c.  The 
prisoner's  mother  was  then  called,  and  deposed  to  various 
acts  of  an  extraordinary  character  committed  by  the  pri- 
soner's father,  both  before  and  after  her  marriage  to  him ; 
such  as  burning  a  roll  of  bank  notes,  pulling  out  at  dif- 
ferent times  a  pistol,  a  razor,  and  a  paper  of  oxalic  acid, 
and  threatening  to  kill  himself  in  her  presence ;  making 
grimaces  at  her  when  she  was  pregnant,  and  jumping 
about  like  a  baboon.  She  stated  that  her  second  child, 
which  she  suckled  at  the   same  time  as  the  prisoner. 
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was  a  confirmed  idiot^  but  that  it  lived  nearly  two  years  1340. 
and  a  half;  that  it  never  spoke  or  walked^  and  showed  no 
signs  of  understanding;  that  its  cry  was  not  human,  and 
that  it  put  out  its  tongue  as  the  father  had  done  when  he 
made  the  grimaces.  She  further  added,  that  on  one  occa- 
sion, her  husband  knocked  her  down  and  fractured  her 
head;  and  on  another  occasion,  stuck  a  file  into  her  breast, 
which  caused  milk  to  flow  out  from  the  wound.  With 
respect  to  the  prisoner  himself,  the  witness  said,  ''  The  pri- 
soner was  bom  on  the  19th  of  April,  1822 ;  for  the  first 
seven  years  of  his  life  he  was  under  my  care ;  he  would 
burst  out  a  crying  when  there  was  no  one  near  him,  and  he 
was  always  very  troublesome ;  it  was  different  to  the  mere 
waywardness  of  childhood,  and  he  has  continued  through 
life  to  cry  without  any  apparent  cause;  he  had  a  great 
many  other  very  singular  habits ;  he  would  get  into  a  vio- 
lent rage  without  any  cause,  and  deliberately  break  any- 
thing, &c. ;  after  gloomy  fits,  and  fits  of  violent  pas- 
sion, he  would  laugh  hysterically — it  is  an  involuntary 
laugh;  at  times  he  was  very  affectionate,  and  at  other 
times  the  contrary;  he  would  break  out  unawares,  &c.; 
he  was  sometimes  very  gloomy,  he  would  sit  for  a  long 
time  with  his  hand  to  his  head,  and  not  speak ;  he  was 
brought  home  one  night  by  a  poUceman,  who  informed  me 
he  had  been  taken  to  the  station-house;  he  had  got  behind 
a  carriage,  and  had  frightened  a  lady  who  was  in  it  by 
making  a  great  noise,  and  she  was  pregnant,  and  her  hus- 
band, who  was  a  soUcitor,  was  exceedingly  alarmed  and 
angry ;  that  was  stated  in  his  presence;  I  went  next  morn- 
ing to  inquire  after  the  lady^s  health  and  apologise;  he 
took  no  notice  when  he  heard  this  account ;  he  did  not  ap- 
pear conscious  of  having  done  wrong,  &c. ;  he  has  be- 
haved violently  towards  me ;  the  day  before  I  went  to 
Birmingham  he  made  my  nose  bleed  by  a  blow  from  his 
fist ;  I  was  playing  with  him,  and  turned  round,  and  he  hit 
me  on  the  nose ;  that  was  not  in  the  course  of  the  play,  it 
was  after;   he  turned  round  suddenly  as  he  was  going 


640  CASES  AT  THE 

1840.  throngli  the  door^  and  struck  at  me ;  it  hurt  me  very  much; 
I  screamed  out;  the  landlady  came  up  stairs,  and  she 
said,  '  If  I  was  to  strike  my  mother,  I  should  expect  my 
hand  to  drop  off/     He  appeared  very  sullen/* 

Several  witnesses  were  called,  who  corroborated  the  mo- 
ther's statement,  both  as  to  the  prisoner  and  his  &Uier. 
The  most  material  evidence  as  to  the  prisoner  was  given  by 
an  inspector  of  police,  named  Tedman,  who  saw  hiin  fire- 
quently  for  about  eighteen  months^  during  which  he  was 
barman  at  Mr.  Minton^s,  the  Shepherd  and  Flock  public- 
house.  Being  asked  upon  what  fact  she  founded  his  opi- 
nion that  the  prisoner  was  of  unsound  mind,  he  said,  ^'  I 
have  gone  in  of  a  morning,  and  found  him  crying  very 
much,  with  his  hands  before  his  face,  and  his  apron  before 
his  face,  with  his  hands  up ;  I  saw  that  frequently ;  I  have 
asked  him  what  was  the  matter ;  he  said,  'Nothing,  now 
it  is  all  over  j'  I  asked  him  if  any  one  had  ill-used  him; 
he  said  '  No ;'  at  other  times  I  have  found  him  laughing 
very  much :  I  have  asked  him  why  he  was  laughing ;  he 
said,  'The  old  women  drank  so  much  gin,  it  would  make 
any  one  laugh/  I  said,  There  are  no  old  women  here  now: 
he  said, '  No,  there  is  not  /  he  was  by  himself:  on  another 
occasion,  a  gentleman  came  in  and  ordered  some  stout, 
and  Mr.  Minton  requested  the  prisoner  to  bottle  it;  he  got 
the  bottles  all  upside  down  in  the  basket,  and  was  putting 
the  funnel  and  stout  in  at  the  wrong  end  of  the  bottle,  the 
bottom  end ;  that  was  about  eleven  o^clock  in  the  morn- 
ing; I  asked  him  what  he  did  that  for;  he  said,  '  It  is  a 
jolly  good  lark'/  he  was  filling  the  stout  out  of  a  can  into 
the  funnel ;  it  ran  all  over  the  basket ;  there  was  no  one 
with  him ;  he  was  doing  it  without  any  one  to  look  on;  I 
think  that  is  about  two  years  ago ;  I  told  Mr.  Minton  he 
was  acting  like  an  idiot  about  the  place^  and  he  had  better 
send  him  away ;  and  he  did  leave  in  a  day  or  two  after- 
wards ;  he  was  at  times  very  violent  in  his  temper,  and  at 
other  times  very  quiet,  and  would  scarcely  speak  to  any 
person.** 
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Seiveral  eminent  medical  men  were  also  called  for  the  1940. 
prisoner.  They  were  Dr.  John  Birt  Davis^  a  physician  of 
Birmingham^  and  coronef  for  that  borough ;  Dr.  Hodgkin^ 
a  lecturer  on  morbid  anatomy,  and  author  of  several 
medical  works ;  Dr.  John  Connolly,  physician  to  the  Han« 
well  Lunatic  Asylum ;  Dr.  Chowne,  physician  of  Charing 
Cross  Hospital ;  and  Mr.  J.  P.  Clarke,  honorary  secretary 
to  the  Westminster  Medical  Society.  This  last  witness 
had  been  in  the  habit  of  attending  the  family  of  the  pri« 
soner,  and  had  known  the  prisoner  himself  for  two  years. 
They  all  gave  it  as  their  decided  opinion  that  he  was  of 
unsoimd  mind  (a). 

Wilde,  S.  G.,  in  reply. — ^The  defence  rests  on  three 
points :  1st,  Whether  the  Queen  was  the  object  of  the  at- 
tack; 2ndly,  Whether  the  pistols  were  loaded  with  baU; 
and  Srdly,  What  was  the  prisoner's  condition  of  mind  at 
the  time  when  the  act  was  done.  As  to  the  first  two  points, 
I  do  not  think  the  question  of  insanity  will  have  any  con« 
siderable  effect  upon  them ;  the  commission  of  the  fact  is 
totally  distinct  from  the  responsibility  that  will  result.  As  to 
the  first  point,  whether  the  Queen  was  the  object  of  attack, 
consider  her  situation  in  the  country,  and  his  question — 
''Is  the  Queen  hurt?''  K  the  prisoner  was  led  by  inordinate 
vanity,  a  desire  of  distinction,  and  to  be  the  subject  of  po- 
pular report,  he  would  assail  the  life  of  the  Queen.  There 
is  nothing  in  the  evidence  pointing  to  any  other  individual. 
Then  supposing  that  the  Queen  was  the  object  of  attack, 
were  the  pistols  loaded  with  ball  or  not?  The  supposition 
of  insanity  would  rather  bear  against  the  prisoner  on  this 
point.  But  consider  what  had  been  his  previous  conduct 
with  the  pistols;  consider  the  purchase  by  him  of  the  caps 
and  balls,  and  the  finding  of  balls  and  bullet-moulds  in  his 

(a)  No  medical  men  were  ezs-  fury,  was  present  at  an  interview 

mined  on  the  part  of  the  prosecu-  which  those  who  were  examined 

tion,  though  it  appeared  that  Mr.  lor  the  prisoner,  had  with  him  in 

Maule,  the  solioitor  to  the  Trear  Newgate. 

VOL.  IX,  N    N  N.  P. 
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1840.  ^^'  ''^  <^^^^  o^  B/ai(:«  t.  Barnard,  cited  for  the  defence 
on  the  subject  of  the  pistols  being  loaded^  has  no  analogj 
with  the  present  case ;  because  there  was  in  that  case  the 
absence  of  all  evidence  of  the  possession  of  powder  and 
balls^  &c.^  which  is  not  so  here.  The  firing  of  the  second 
pistol  is  a  circumstance  to  shew  that  the  intention  was  to 
produce  deaths  and  therefore  that  the  pistols  must  have 
been  loaded.  But  these  circumstances  are  followed  up  by 
a  direct  admission  that  they  were  loaded  with  ball.  The 
prisoner's  remark^  "TS  your  head  had  come  in  contact  with 
the  ball^  you  would  have  found  there  was  a  ball  in  the  pis- 
tol/' tends  to  shew  that  the  pistols  were  loaded.  There  is  also 
the  evidence  of  two  persons  who  heard  something  whizzing. 
It  is  difficulty  under  such  circumstances^  to  find  the  balls, 
and  therefore  the  non-production  of  them  is  no  evidence. 
As  to  the  defence  on  the  ground  of  insanity^  the  rule^  as  I 
understand  it^  is  not  subject  to  much  ambiguity^  and  any 
difficulty  that  may  arise  will  be  in  its  application  to  the 
facts.  Mr.  Erskine's  speech  is  considered  by  medical  men 
as  correct ;  and  you  may  take  the  rule  from  what  he  said 
in  defence  of  Hadfield.  Lord  Lyndhurst  has  correctly  laid 
down  the  rule  in  -R.  v.  Offord  (a).  Did  the  prisoner  know 
that  he  was  committing  an  offence  against  the  law  of  Ood 
and  nature?  Mr.  Erskine^  in  his  speech  in  Hadfidtt 
case,  says:  "  Delusion^  therefore,  where  there  is  no 
frenzy  or  raving  madness,  is  the  true  character  of  in- 
sanity ;  and  where  it  cannot  be  predicated  of  a  man  stand- 
ing for  life  or  death  for  a  crime,  he  ought  not^  in  my 
opinion,  to  be  acquitted;  and  if  Courts  of  law  were  to 
be  governed  by  any  other  principle,  every  departure  from 
sober,  rational  conduct,  would  be  an  emancipation  frmn 

(a)  5  C.  &  P.  168.     His  Lord-  act,  what  the  effect  of  it,  if  &tal, 

■hip  in  that  case  told  the  jury,  would  be  with  reference   to   tlie 

that  they  must  be  satisfied  before  crime  of  murder.     The 

they  could  acquit  the  prisouer  on  was — *'  Did  he  know  that  be 

the  ground  of  insanity,  that  he  did  committing  an  offence  agminst  te 

not  know  when  he  committed  the  laws  of  God  and  nature  f  '* 
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criminal  justice/^  He  afterwards  says, ''  to  deliver  a  lima-  1940^ 
tic  from  responsibility  to  criminal  justice,  above  all,  in  a 
case  of  such  atrocity  as  the  present,  the  relation  between 
the  disease  and  the  act  should  be  apparent.  Where  the 
connexion  is  doubtful,  the  judgment  should  certainly  be 
most  indulgent,  from  the  great  difSculty  of  diving  into 
the  secret  sources  of  a  disordered  mind ;  but  still  I  think^ 
that,  as  a  doctrine  of  law,  the  delusion  and  the  act  should 
be  connected/'  The  question  in  this  case  will  be,  whether 
the  prisoner,  at  the  time  he  did  the  act,  was  in  a  situation 
to  know  right  from  wrong — to  know  that  the  act  was  one 
calculated  to  inflict  death,  and  that  its  performance  would 
subject  him  to  punishment.  This  is  put  for  the  defence— 
1st,  On  the  act  itself  j  2ndly,  On  hereditary  taint,  as  it  is 
called ;  and  Srdly,  On  the  acts  of  the  prisoner  himself.  As 
to  the  first  branch,  the  test  is  that  laid  down  by  Mr. 
Erskine.  Where  will  you  find  any  delusion  in  connexion 
with  the  act?  Evidence  brought  forward,  when  so  serious 
a  charge  is  made,  ought  to  be  received  with  great  watch- 
fulness, especially  when  given  with  reference  to  a  person 
who  has  not  been  previously  treated  as  a  madman.  With 
respect  to  the  hereditary  taint,  the  grandfather  was  treated 
in  the  Petworth  affair  as  a  criminal,  and  not  as  a  lunatic, 
and  was  allowed  to  be  discharged  on  a  promise  that  he 
would  go  to  London.  On  another  occasion,  he  had  a  fever, 
and  was  put  into  a  strait  waistcoat.  He  was  a  drunken 
violent  seaman.  Is  the  descendant  of  such  a  man  to  be 
exempt  from  criminal  responsibility  ?  And  as  to  the  pri- 
soner's father,  from  the  evidence  of  the  mother  it  does 
not  appear  that  she  considered  him  insane;  because  she 
married  him,  and  his  acts  after  she  married  were  similar 
to  his  acts  before.  The  prisoner  himself  was  not  treated 
as  of  unsound  mind  at  any  of  the  places  where  he  lived. 
No  medical  man  was  consulted  as  to  his  state.  He  goes 
from  one  situation  to  another,  remaining  in  one  a  year^ 
and  taken  again,  and  going  away  afterwards  with  an  ex- 

N  n2 
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1840.  oellent  character,  suiting  in  every  respect  except  that  k 
had  a  habit  of  laughing.  Mr.  Parr,  with  whom  he  UW 
six  months,  considered  him  of  sound  mind.  The  propen- 
sity to  indulge  in  uncontrolled  laughter  was  an  aihneid 
which  left  him  free  to  discharge  his  social  duties,  liaUe  Oi 
his  civil  contracts,  and  amenable  to  the  crixmnal  law  fior 
any  offence  he  might  commit.  In  all  the  four  services  in 
which  he  lived,  on  what  can  the  mind  rest  to  relieve  hna 
from  his  civil  contracts?  On  what  can  the  mind  rest  to 
relieve  him  from  his  criminal  responsibility?  As  to  the 
documents  found  in  the  prisoner's  box,  th^  were  evi- 
dently written  to  induce  a  belief  that  there  was  some  ex- 
tensive conspiracy  existing.  They  shew  that  there  was  no 
imbedlity — no  idiocy,  whatever  it  may  be  said  there  v» 
of  insanity.  The  prisoner  may  have  been  influenced  by  i 
morbid  desire  (ot  distinction,  but  that  will  not  excuie 
him  from  responsibility.  He  has  not  been  shewn  to 
have  spoken  to  anybody  about  the  society  or  his  beaa- 
tiful  speech,  which  he  would  have  done  if  he  had  been 
labouring  under  any  delusion  as  to  the  existence  of  sotk 
a  society.  Hadfield's  delusion  was,  that  he  was  ana- 
missioned  by  Heaven  to  make  himself  a  sacrifice  to  publie 
justice.  This  is  the  best  instance  of  the  kind  of  delusioB 
which  relieves  a  man  from  responsibility;  and  the  drfenee 
was,  that  although  he  shot  in  the  direction  of  the  Sang,  yefc 
he  did  not  do  so  with  an  intention  to  kill  him.  Maik, 
therefore,  the  connexion,  as  Mr.  Erskine  put  it^  of  the  de> 
lusion  with  the  act.  If  the  i»isoner  in  this  case  did  the 
act,  knowing  it  was  a  guilty  act,  for  the  sake  of  pubKc  no- 
toriety, he  is  responsible,  and  must  be  found  guilty.  It  is 
evident  he  knew  that  he  was  breaking  the  laws  of  Gh)d* 
let  us  see  whether  he  knew  that  he  was  liable  to  punish- 
ment. His  answers  before  the  Privy  C!ouncil  shew  that 
there  was  no  imbecility.  What  you  will  have  to  say, 
therefore,  will  be,  whether  the  prisoner  was  under  any  de- 
lusion when  he  committed  the  act,  which  delusioa  altoi 
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the  character  of  the  act.  If  he  thought  he  was  doing  an  |g4o^ 
innocent  act,  and  did  not  know  that  he  was  doing  an  iUe- 
gal  act  which  would  subject  him  to  criminal  punishment^ 
he  must  be  acquitted ;  but  otherwise,  not.  It  is  no  matter 
what  delusion  he  laboured  under,  if  it  was  not  a  delusion 
connected  with  the  act.  In  the  case  of  Wood  and  liie 
cherry  juice,  if  he  had  committed  a  murder,  would  he  not 
have  been  responsible?  The  letters  written  by  the  pri- 
soner do  not  shew  that  the  writer  was  deceived,  but  that 
he  was  trying  to  deceive  others.  The  laughing  and  crying 
had  no  connexion  with  his  mind;  they  were  not  shewn  to 
spring  from  any  supposed  cause  altogether  imaginary.  If, 
as  I  contend,  the  law  requires  that  the  prisoner  should  be 
shewn  to  have  been  in  a  state  in  which  he  did  not  know 
right  firom  wrong — ^in  which  he  did  not  know  the  nature 
and  quality  of  the  act  he  was  committing — ^where  is  the 
evidence  of  his  being  in  such  a  state?  As  to  the  medical 
witnesses,  they  do  not  give  any  evidence  of  his  labouring 
under  any  delusion.  They  speak  of  a  want  of  sensibility 
and  emotion,  but  this  you  would  naturally  expect  to  find 
in  a  person  who  would  commit  such  an  offence  as  attempt* 
ing  the  life  of  the  Sovereign. 

Lord  Denman,  C.  J.,  (in  summing  up,  after  stating  the 
crime  and  the  overt  acts),  said — The  questions  for  your 
consideration  on  the  facts  are,  whether  the  prisoner  did  fire 
the  pistols  or  either  of  them  at  her  Majesty,  and  whether 
those  pistols  or  either  of  them  were  or  was  loaded  with 
ball,  at  the  time  when  they  were  so  fired.  These  are  the 
matters  of  fact;  and  if  you  think  they  are  proved,  then 
you  will  have  further  to  inquire  whether  the  prisoner  was 
in  possession  of  his  reason,  so  as  to  be  responsible  for 
what  he  did.  These  matters  are  quite  distinct,  and  I 
think  it  will  be  the  better  way  to  abstain  from  making  any 
remark  upon  the  defence,  until  I  have  gone  through  the 
facts  proved  on  the  part  of  the  prosecution,  as  to  the  com* 
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1340.  mission  of  the  act  itself.  [His  Lordship  read  the  evidence 
for  the  prosecution,  commenting  occasionally  on  it  as  he 
passed  along.  On  the  point  as  to  whether  the  pistols  were 
loaded  or  not  he  observed] — one  witness  says,  "  the  pri- 
soner was  about  five  or  six  yards  from  the  carriage  when 
he  discharged  the  pistol,  and  on  the  right  side  of  it ;  the 
report  of  the  pistol  attracted  my  attention ;  and  I  had  a 
distinct  whizzing  or  buzzing  before  my  eyes,  between  my 
face  and  the  carriage :''  and  another  witness  says,  ''it 
seemed  something  that  whizzed  past  my  ear;  as  I  stood,  it 
seemed  like  something  quick  passing  my  ear,  but  what  I 
could  not  say.''  This  is  the  only  direct  eridence.  I  have 
no  means  of  furnishing  you  with  any  observation  on  that 
evidence;  it  is  not  matter  of  law,  and  you  must  bring 
your  experience  to  bear  upon  it,  and  couple  it  with  the 
other  facts  of  the  case.  With  respect  to  the  letters  written 
by  the  prisoner,  whether  he  really  believed  in  the  existence 
of  any  such  society  as  is  mentioned  in  them,  or  was  only 
amusing  himself  with  supposing  the  existence  of  such  a 
society,  is  a  matter  which  we  cannot  determine  otherwise 
than  by  conjecture.  Then  the  very  important  question 
comes,  whether  the  prisoner  was  of  unsound  mind  at  the 
time  when  the  act  was  done  ?  Persons  prim&  facie  mnst 
be  taken  to  be  of  sound  mind  till  the  contrary  is  shewn. 
But  a  person  may  commit  a  criminal  act,  and  yet  not  be 
responsible.  K  some  controlling  disease  was,  in  truth,  the 
acting  power  within  him  which  he  could  not  resist,  then 
he  will  not  be  responsible.  It  is  not  more  important  than 
difficult  to  lay  down  the  rule  by  which  you  are  to  be  go- 
verned. Many  cases  have  been  referred  to  upon  the  sub- 
ject. But  it  is  a  sort  of  matter  in  which  you  cannot  ex- 
pect any  precedent  to  be  found.  It  is  the  duty  of  the 
Court  to  lay  down  the  rule  of  the  English  law  on  the  sub- 
ject ;  and  even  that  is  difficult,  because  the  Court  would 
not  wish  to  lay  down  more  than  is  necessary  in  the  parti- 
cular case.    As  to  Hadfield's  case  Mr.  Erskine  would  lose 
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nothing  by  laying  down  the  rule  most  widely.  It  must  1340. 
not  therefore  be  said^  that  the  admission  of  the  counsel  is 
to  decide  the  matter.  On  the  part  of  the  defence  it  is 
contended^  that  the  prisoner  at  the  bar  was  non  compos 
mentis^  that  is  (as  it  has  been  said)^  unable  to  distinguish 
right  &om  wrong,  or,  in  other  words,  that  from  the  effect 
of  a  diseased  mind  he  did  not  know  at  the  time  that  the 
act  he  did  was  wrong.  As  to  the  grandfather^  two  points 
will  arise,  whether  his  conduct  was  evidence  of  insanity  or 
only  of  violence  of  disposition;  and  if  of  insanity,  whether 
the  insanity  was  or  was  not  hereditary?  [His  Lordship 
read  the  evidence  of  the  medical  and  other  witnesses  on 
the  subject  of  the  insanity,  and  said] — It  may  be  that  me- 
dical men  may  be  more  in  the  habit  of  observing  cases  of 
this  kind  than  other  persons ;  and  there  may  be  cases  in 
which  medical  testimony  may  be  essential ;  but  I  cannot 
agree  with  the  notion  that  moral  insanity  can  be  better 
judged  of  by  medical  men  than  by  others.  As  to  the 
father  of  the  prisoner,  the  question  will  be,  whether  there 
was  a  real  absence  of  the  power  of  reason — ^the  power  of 
controlling  himself,  or  whether  it  was  only  a  violent,  or 
even  a  cruel  disposition:  and  then,  upon  the  whole, 
the  question  will  be,  whether  all  that  has  been  proved 
about  the  prisoner  at  the  bar  shews  that  he  was  insane 
at  the  time  when  the  act  was  done — ^whether  the  evi- 
dence given  proves  a  disease  in  the  mind  as  of  a  person 
quite  incapable  of  distinguishing  right  from  wrong*  Some- 
thing has  been  said  about  the  power  to  contract,  and  to 
make  a  will.  But  I  think  that  those  things  do  not  supply 
any  test.  The  question  is,  whether  the  prisoner  was  lar 
bouring  under  that  species  of  insanity  which  satisfies  you 
that  he  was  quite  unaware  of  the  nature,  character,  and 
consequences  of  the  act  he  was  committing,  or,  in  other 
words,  whether  he  was  imder  the  influence  of  a  diseased 
mind,  and  was  really  imconscious  at  the  time  he  was  com- 
mitting the  act,  that  it  was  a  crime.    With  respect  to 
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1840.        ^®  letters  and  papers  they  may  be  brought  forward  on 
either  side  of  the  question. 

The  Jury  retired  for  some  time^  and  then  brought 
in  the  following  verdict^  which  the  foreman  read  from  a 
paper: — 

"  We  find  the  prisoner  Edward  Oxford  g^oilty  of 
discharging  the  contents  of  two  pistols  at  her 
Majesty ;  but  whether  they  were  loaded  with 
ball  or  not^  there  is  not  satisfactory  evidenoei 
and  that  the  prisoner  was  of  tinsoiind  mind 
at  the  time  of  committing  the  oflFence  J 


ji 


Upon  this  a  question  arose  as  to  whether  the  prisoner 
could  be  kept  in  custody  or  not,  the  Attorney -General  re- 
quiring that  he  should  be  detained,  and  the  prisoner's 
counsel  contending  that  the  verdict  was  a  general  acquit- 
tal^ which  entitled  the  prisoner  to  his  discharge. 

Lord  Denman,  C.  J.,  told  the  Jury  that  if  they  had  not 
considered  the  question  as  to  the  loading  of  the  pistols 
distinctly  and  separately,  they  had  better  retire  again  and 
consider  it,  and  find  the  prisoner  either  guilty  or  not 
guilty. 

The  Jury  at  first  said  they  had  so  considered  it^  but  af- 
terwards expressed  a  willingness  to  retire  again. 

Lord  Denman,  C.  J. — ^Yow  will  consider  whether  the 
prisoner  discharged  a  loaded  pistol. 

One  of  the  Jury — ^Loaded  with  a  bullet? 

Lord  Denman,  C.  J. — Or  a  ball. 

Alderson,  B. — ^Not  with  powder  and  wadding  only  (a). 

(a)  In  the  case  of  Rex  y.  Hugha  was  decided,  that  if  an  indictment 
if  WonUyf  ante,  Vol.  5,  p.  126,  it      for  shooting  another  with  intent  to 
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The  Jury  retired  to  reoondder  their  verdioti  and  during 
their  absence  a  discussion  took  place  as  to  what  was  to  be 
done  in  the  event  of  their  finding  the  prisoner  not  guilty 
upon  the  fiacts. 

Campbell,  A.  O.— The  stat.  39  &  40  Geo.  3,  e.  94,  §.  1, 
provides  that^  if  upon  a  trial  for  treason^  murder^  or  felony^ 
insanity  at  the  time  of  committing  the  offence  is  given  in 
evidence^  and  the  jury  acquit^  they  must  be  required  to 
find  specially  whether  the  prisoner  was  insane  at  the  time 
of  the  commission  of  the  offence^  and  whether  he  was  ac- 
quitted on  that  account;  and  if  they  find  in  the  afiSrm- 
ative  the  Court  must  order  him  to  be  kept  in  custody  till 
her  Majesty's  pleasure  be  known.  Now  I  will  assume  for 
the  purposes  of  the  argument^  that  the  jury  have  acquitted 
the  prisoner,  stiU  I  contend  that  these  questions  must  be 
asked  by  the  Court. 

Alderson,  B. — ^The  statute  speaks  of  "  the  commission 
of  the  offence  f^  now  the  jury  say,  that  there  has  been  no 
offence  committed. 

Cang^bell,  A.  O. — ^Those  words  mean  the  act  done. 

Alderson,  B. — ^What  act  done  ? 

J.  S,  Taylor,  for  the  prisoner. — ^The  act  done  is  the  com- 
passing the  Queen's  death.  The  overt  act  is  not  the  of- 
fence, it  is  only  the  evidence  of  it. 

Patteson,  J. — ^The  word  ''  offence ;''  cannot  mean  crime 

murder,  &c.,  in  all  the  counts  aver         But  see  the  case  of  Rex  y.  Kitchen^ 

that  the  pistol  was  loaded  with  Russ.  &  Ry.  C.  C.  R.  95,  cited  in  a 

powder  and  a  leaden  bullet,  it  must  note  to  Rex  v.  Hughes,  and  the 

appear  that  the  pistol  was  loaded  case  of  Rex  v.  Mar  On,  ante,  Vol.  5, 

with  a  bullet,  or  the  prisoner  will  p»  128. 
be  entitled  to  an  aequittaL 
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1840.        because  if  the  party  was  insane^  he  cannot  have  committed 
a  crime. 

Bodkitij  for  the  prisoner. — Suppose  the  jmy  had  fomid 
that  the  prisoner  discharged  the  pistols^  but  not  at  the 
Queen  at  all. 

Aldebson^  B. — Suppose  they  had  foimd  that  he  was  not 
the  person  ? 

Lord  Denman^  C.  J. — My  view  of  the  case  is  this :  the 
statute  must  mean  that  the  jury  are  to  find^  that  that  act 
has  been  done  by  the  prisoner  which  fixes  him  as  a  crimi- 
nal unless  he  is  a  limatic. 

Aldebson^  B.,  (to  the  Attorney-General). — The  con- 
struction you  contend  for  would  lead  to  this,  that  if  a  man 
were  charged  with  an  oflFence,  and  the  jury  thought  that 
no  offence  had  been  committed  at  all^  yet  he  must  be 
handed  over  to  the  mercy  of  the  Crown  perhaps  for  his 
life. 

J.  S.  Taylor, — Suppose  the  charge  were  one  subjecting 
the  party  only  to  six  months  imprisonment  if  convicted? 

Campbell,  A.  G. — K  no  evidence  of  insanity  had  been 
given,  then  the  prisoner  would  have  been  entitled  to  his 
discharge;  but  if  a  prisoner  sets  up  the  defence  of  insanity 
he  does  it  at  the  peril  of  the  finding  of  the  jury. 

Patteson,  J. — ^Then  the  latter  part  of  the  dause  is 
wholly  useless. 

Aldebson,  B. — ^The  word  "  offence^'  must  mean  that 
which  in  a  sane  person  would  be  an  offence. 

Lord  Denman,  C.  J. — That,  it  seems  to  me^  must  be  the 
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meaning.    But  none  of  us  mean  to  be  bound  by  what  we        jg^o, 
now  say ;  it  is  mucb  too  important  a  matter  (a). 

The  Jury^  soon  after  this  discussion  ended^  returned 
again  into  Court,  and  found  the  prisoner — 

Not  guilty,  he  being  insane  at  the  time.  The 
Court  ordered  him  to  be  detained  in 
prison. 

CampbeU,  A.  6.,  WUde,  S.  G.,  Sir  F.  Pollock,  Adolpkua, 
Wightman,  and  B.  Gumey,  for  the  Crown. 

J.  Sydney  Taylor,  and  Bodkin,  for  the  prisoner. 

[Attornies — Maule  and  PelhamJ] 

(a)  Notwithstanding  this  state-  have  not  thought  it  right  to  omit 

ment  made  at  the  moment  by  the  the  discussion,  being  satisfied  that 

learned  Chief  Justice,  the  words  of  there  is  no  probability  of  the  opi- 

the  statute  seem  on  consideration  nion  expressed  being  overruled, 
to  be  so  clear  on  the  point,  that  we 
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BEFORE  MR.  BARON  6URNEY. 


Aug.  21. 

The  defence  to 
a  charge  of 
stealing,  that 
the  prisoner 
pledged  the 
property,  in- 
tending to  re- 
deem and  re- 
store it,  is  a  de- 
fence not  to  be 
generally  en- 
couraged ; 
though,  if 
clearly  made 
out  in  proof,  it 
may  be  allowed 
to  prevail  The 
rule  for  the 
jury's  guidance 
in  such  a  case 
seems  to  be 
that,  if  it  clearly 
appear  that  the 
prisoner  only 
intended  to 
raise  money 
upon  the  pro- 
perty for  a  tem- 
porary purpose, 
and  at  the  time 
of  pledging  the 
article  had  a 
reasonable  and 
fair  expectation 
of  being  enabled 
shortly  by  the 
receipt  of  mo- 
ney, to  take  it 
out  and  restore 
it,  he  ought  to 
be  acquitted ; 
but  otherwise, 
not 


Regina  V.  John  Phetheon. 

X  HE  prisoner  was  indicted  for  stealings  on  the  26th  of 
February^  1840^  fonr  salt  cellars  and  other  articles  of  silyer 
plate  of  the  yalue  altogether  of  18/.  5^.^  the  goods  of 
Thomas  Robert  Baron  Hay^  his  master^  in  his  dwelling- 
house. 

It  appeared  that  the  prisoner  was  nnder  butler  to  Lord 
Hay^  and  while  he  was  in  the  service  pledged  the  articles 
mentioned  in  the  indictment. 

The  jury  found  the  prisoner  guilty ;  but  recommended 
him  to  mercy^  on  the  groimd  that  they  believed  he  intended 
to  replace  the  property. 

C.  C.  JoneSy  for  the  prisoner,  submitted  that  this  finding 
amoimted  in  law  to  a  verdict  of  not  guilty. 

GuRN?Y,  B.,  without  expressing  any  opinion  upon  the 
point,  directed  that  the  prisoner  should  be  tried  upon  an- 
other indictment  which  had  been  preferred  against  him. 

The  prisoner  was  accordingly  charged  with  steaHng  on 
the  6th  of  November,  1839,  one  silver  saucepan  of  the  value 
of  2/.  10*.,  the  goods  of  the  same  prosecutor. 

It  appeared  from  the  testimony  of  a  servant  of  Lord 
Hay,  who  was  more  generally  known  by  his  Scotch  title 
of  Earl  of  Kinnoul,  that  the  saucepan  mentioned  in  the 
indictment,  was  last  seen  by  him  upwards  of  two  years  pre- 
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tIous^  at  Duplin  Castle^  ia  Perthshire,  where  it  was  in  use        ig^^ 
in  Lady  Elinnoul^s  apartment.  "^    -     ' 

A  witness  proved,  that,  on  the  16th  of  July,  1840,  the  t. 

prisoner  called  upon  him,  and  left  a  parcel  with  him,  which, 
on  being  opened,  was  found  to  contain  ten  pawnbroker's 
duplicates,  from  one  of  which  it  appeared  that  the  silver 
saucepan  was  pledged  at  the  shop  of  a  pawnbroker,  named 
Mills,  in  the  Edgeware  Road,  for  21.  10^.,  by  a  young 
woman. 

The  prisoner  was  in  the  service  of  Lord  Einnoul,  at 
Duplin  Castle,  at  the  time  the  saucepan  was  in  use  there, 
and  followed  the  family  to  England,  in  the  month  of  April, 
1838;  and  a  witness  stated  that,  in  the  natural  course  of 
things,  the  saucepan  would  come  to  England  with  the 
other  property. 

C.  C.  Jones,  in  his  address  to  the  jury  for  the  prisoner, 
asked  them  to  consider  whether  the  prisoner  took  the 
article  in  question  feloniously,  or  whether  he  took  it,  in- 
tending at  the  time  he  sent  it  to  the  pawnbroker's,  to  re- 
deem it  as  soon  as  he  could.  He  argued,  that  the  fact  of 
the  prisoner's  having  kept  the  duplicate  was  a  strong  cir- 
cumstance to  shew  that  he  intended  to  redeem  the  pro- 
perty. 

Gurnet,  B.,  in  his  summing  up,  after  stating  the  facts, 
observed:  You  will  say  whether  the  prisoner  stole  this 
property  or  not.  1  confess  I  think,  that  if  this  doctrine  of 
an  intention  to  redeem  property  is  to  prevail.  Courts  of 
justice  will  be  of  very  little  use.  A  more  glorious  doc- 
trine for  thieves  it  would  be  diflBcult  to  discover,  but  a 
more  injurious  doctrine  for  honest  men  cannot  well  be 
imagined. 

The  Jury  found  the  prisoner  guilty,  and  he 
was  sentenced  to  be  transported  for  four- 
teen years. 


564 


1840. 


Rboina 

9. 

Pbkthkon. 


CASES  AT  THE 


Bodkin  and  BaUantine,  for  the  prosecation. 
C.  Chadwicke  Jones,  for  the  prisoner. 


[  Attonue»—  W,  C.  Humphreys  and 


••] 


In  Carrington's  Supplement  to 
the  Criminal  Law,  p.  278,  3rd 
edition,  the  following  case  is  re- 
ported : — On  an  indictment  for  lar- 
ceny by  a  servant  in  stealing  his 
master's  plate,  it  appeared,  that, 
after  the  plate  in  question  was  miss- 
ed, but  before  complaint  made  to 
the  magistrate,  the  prisoner  re- 
placed it ;  and  it  was  proved  by  a 
pawnbroker,  that  the  plate  had  been 
pawned  by  the  prisoner  who  had 
redeemed  it :  and,  the  pawnbroker 
also  stated,  that  the  prisoner  had 
on  previous  occasions  pawned  plate 
and  afterwards  redeemed  it  Hul" 
loekf  B.  {Holroydf  J.,  being  pre- 
sent) left  it  to  the  jury  to  say  whe- 
ther the  prisoner  took  the  plate 
with  intent  to  steal  it,  or  whether  he 
merely  took  it  to  raise  money  on  it 
for  a  time,  and  then  return  it ;  for 
that  in  the  latter  case  it  was  no  lar- 
ceny. The  jury  acquitted  the  priso- 
ner: R,  V.  Wright,  O.  B.,  1828,  M  S, 


This  decision  has  given  rue  to 
much  discussion  in  various  cuesy 
and  much  difficulty  has  been  foond 
in  applying  the  doctrine  it  lays 
down,  to  the  facts  of  particular 
transactions.  In  some  instance^ 
where  it  has  appeared  clearly  that 
the  party  only  intended  to  raiae 
money  on  the  property  for  a  tem- 
porary purpose,  and,  at  the  timt  of 
pledging  the  article,  had  a  reason- 
able and  fair  expectation  of  being 
able  shortly,  by  the  receipt  of  mo- 
ney, to  take  it  out  of  pawn,  juries 
under  the  advice  of  the  Judge  have 
acted  upon  the  doctrine  and  acquit- 
ted. But  in  other  instances,  where 
they  could  not  discover  any  rea- 
sonable prospect  which  the  party 
had  at  the  time  of  pledging  of 
being  able  soon  to  redeem  the 
article,  they  have  considered  the 
doctrine  as  inapplicable  and  have 
convicted. 
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BEFORE  MB.  JUSTICE  EBSKINE. 


Begina  V.  Simon  Lyons. 

TOet.  24th. 
HERE  were  three  indictments  against  the  prisoner.  Whether  a  per- 

which  were  the  same  in  all  respects  except  the  time.  rprindMUn* 

The  first  indictment  stated,  that  James  Edward  O'Brien  t^«  same  indict- 

ment  with  a 

[not  giving  him  any  residence  or  addition]  on  the  8th  of  person  charged 
September  stole  seven  sovereigns,  the  monies  of  David  a  competent' " 
O'Brien  in  his  dwelling-house,  [and  not  concluding  contra  JhracMsSr"*' 
pacem  &c.],  and  that  the  prisoner  feloniously  incited  him  without  being 

f  .       ,       n,  r.,,  ,  ,         .         first  either  ac- 

to  commit  the  felony.    There  was  also  a  count  charging  quitted  or  con- 

i.i_     ^  -  •  fessing  and  suf- 

the  prisoner  as  receiver.  fering  his  pun- 

ishment: — 
QuarefWhe- 

C.  C.  JoneSy  for  the  prosecution,  which  was  instituted  therasutement 

by  the  father  of  James  Edward  O'Brien,  stated  to  the  pal  felon  stole 

learned  Judge,  that  the  lad  in  his  (Mr.  Jones's)  absence  whi^h^utement 

had  been  arraigned  and  pleaded  guilty,  and  he  was  de-  jf  »n  the  usijai 

sirous,  on  the  part  of  the  prosecutor,  of  getting  rid  of  that  dictmentforiar- 

/•      •  J  •    •         xi_      1    J  'i—  •      A.    ce>>y  except  that 

confession,  and  examming  the  lad  as  a  witness  i^ainst  it  gWes  no  addi- 
Lyons,  without  his  beinsr  under  the  stigma  of  a  conviction  ^***"  ^?  ****  P"' 

•^         '  °  ^  soner  8  name, 

of  felony.  «nd  does  not 

contain  the 
words  contra 

Ebskine,  J.,  doubted  if  this  could  be  done.  f,*;'"'  f^^^' 

ment  against 
.  .  the  principal, 

C.  C.  Jones. — ^A  person  may  be  exammed  as  a  witness  or  merely  in. 

.  .  ^  ducement  to 

previous  to  conviction.  the  statement  of 

the  charge 
against  the  ae* 

Erskine,  J. — ^Not  where  he  is  indicted  in  the  same  cessary?— 
indictment.     I  never  heard  of  such  a  thing.  sembie  that  it  ia 

an  indictment. 

C,  C.  Jones. — But  this  is  not  an  indictment  as  against 
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the  principal,  but  an  indictment  against  the 
a  labstantiTe  offence. 


fiv 


Eeskine,  J. — I  liaye  great  diflBcoIty  in  saying  that  t)ie 
principal  is  not  indicted. 

C.  Phillips,  for  the  prisoner  Lyons. — ^In  what  other  Conn 
could  O'Brien  be  indicted  (a)? 

C  C  Janes. — I  admit  that  the  indictment  is  in  the 
usual  form,  except  in  the  omission  o£  the  description  of 
O'Brien,  and  of  the  contra  pacem  (b).  But  I  submit  that 
there  was  no  other  way  in  which  the  offence  could  be 
stated.  I  submit,  that  it  is  not  an  indictment  against  the 
principal,  but  merely  inducement  to  the  statement  of  the 
charge  against  the  accessary. 

Eeskine,  J. — ^lliis  question  does  not  arise  at  this  time. 
If  the  lad  himself  desires  it,  I  will  allow  him  to  retract  his 
plea  of  guilty,  and  not  call  on  him  to  plead  again  now.  It 
may  not  be  necessary.  When  he  is  called  as  a  witness 
then  will  arise  the  question,  whether  he,  being  himself 
charged  in  the  same  indictment,  can  be  a  witness  or  not 
The  boy  may  have  a  nominal  sentence  passed  on  him^  and 
then  he  will  be  a  competent  witness. 

C.  C.  Janes, — In  Koscoe^s  Crim.  Dig.  p.  117^  it  is  said, 
as  to  accomplices — "  Even  where  the  accomplice  has  been 


(a)  The  statement  on  the  record, 
ai  it  related  to  O'Brien,  though  not 
in  strictness  of  law  a  perfect  indict- 
ment, was  yet  in  a  form  on  which, 
if  no  objection  were  taken  before 
verdict,  a  prisoner  might  be  con- 
victed and  punished.  For  the  rea- 
sons for  this  opinion  see  note  (6). 
It  seems  also  to  come  within  the 
definition  of  an  indictment  which 
is  **  a  written  accusation  of  one  or 
more  persons  of  a  crime,  preferred 
to  and  presented  on  oath  by  a 
Grand  Jury." 


(b)  The  want  of  an  addition  to  a 
prisoner's  name  is  an  objection  to 
an  indictment;  but  it  is  pitmded  by 
the  Stat.  7  Geo.  4,  c.  64,  s.  19,  that 
if  the  objection  be  pleaded  by  the 
prisoner,  the  Court  may  order  the 
indictment  to  be  amended.  Aa  It 
the  omission  of  the  words  ''against 
the  peace,"  &c.,  it  is  provided,  by 
the  7  Geo.  4,  c.  64,  s.  20,  inter  alia. 
that  no  judgment  shall  be  stayed 
or  reversed  on    account    of  rnr^ 


omission. 


\ 
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joined  in  the  same  indictment  with  the  prisoner  he  mnj  i^^q^ 
still  be  called  as  a  witness  before  he  is  convicted/'  and  re- 
ference is  made  to  Hale.  P.  C.  b.  2,  46,  s.  95.  There  is 
also  this  further  statement — "  It  is  said^  that  an  accom- 
plice  indicted  with  another  is  an  admissible  evidence^  if  he 
be  not  put  on  Ms  trial,  2  Stark.  Ev.  2nd  edit.;  2  Russell^ 
597.  In  strictness^  however^  there  does  not  seem  to  be 
any  objection  to  the  admitting  of  the  witness  at  any  time 
before  conviction." 

Ekskine,  J. — It  goes  on  to  add^  "  The  party  that  is  the 
witness^  says  Lord  Hale^  is  never  indicted;  because  that 
much  weakens  and  disparages  his  testimony^  but  probably 
does  not  wholly  take  away  his  testimony/'  And  at  p.  118, 
it  is  said^  '^  When  the  accomplice  has  been  joined  in  the 
indictment,  and  before  the  case  comes  on  it  appears  that 
his  evidence  will  be  required,  the  usual  practice  is,  before 
opening  the  case,  to  apply  to  have  the  accomplice  acquit^ 
ted.''  And  again,  '^  Where  a  party  had  been  joined  in  the 
indictment,  and  it  was  intended  to  call  him  as  a  witness 
for  the  prosecution,  it  was  formerly  the  practice  to  enter  a 
nolle  prosequi  as  to  him" (a). 

The  lad  was  then  asked  by  the  officer  of  the  Court, 
whether  he  wished  to  retract  his  plea  of  guilty;  he  answer- 
ed in  the  affirmative,  and  was  allowed  to  do  so. 

Ebskine,  J.,  then  said, — the  course  will  be,  that  the  lad 

(a)  All  the  passages  above  cited  was  allowed  on  the  repealed  stat 

are  under  the  head  of  accomplices.  22  Geo.  3,  c.  28: — Patram*i  case, 

At  page  11  By  under  the  head  of  2  East,  P.  C.  782;  and  in  a  prose- 

**  Principal  Felon,"  it  is  said  upon  cution  on  the  stat  4  Geo.  1,  c.  11, 

an  indictment  against  a  receiver,  for  taking  a  reward  to  help  to 

'*  the  principal  felon,  when  not  con-  stolen  goods.    Wild*t  ease,  Id.  783; 

victed,  may  be  admitted  as  a  wit-  1  Leach,  21  (n);    HaslanC$  case, 

ness  against  the  defendant    This  Id.  782;  2  Leach,  467." 

VOL.  IX.  GO  N.P. 


658  CENTRAL  CRIMINAL  COURT,  3  VICT. 

1840.  ^^  ^^  P^^  ^^^  ^^^  witness  box^  and  then  the  objection 
will  be  made  that  he  is  not  competent^  being  himself 
charged  in  the  same  indictment ;  and  yonr  answer  to  that 
objection  will  be,  first,  that  he  is  not  so  charged ;  and 
secondly,  that  if  he  is,  yet  still  he  is  a  competent  witness: 
and  I  shall  admit  the  witness,  and  reserve  the  question 
for  the  opinion  of  the  Judges. 

C.  C.  Jones  then  inquired  what  was  to  become  of  the  lad 
till  the  questions  were  ultimately  decided,  and  being  in- 
formed by  his  Lordship  that  he  must  remain  in  prison, 
stated  that  he  would  rather,  under  such  circumstances, 
that  he  should  plead  guilty  and  receive  a  nominal  punish- 
ment. 

This  was  accordingly  done,  the  lad  pleaded  guilty  to  all 
three  charges,  and  was  sentenced  to  imprisonment  for  one 
day  on  each. 

The  trial  of  Lyons  then  proceeded,  and  the  lad  was  ex- 
amined as  a  witness  against  him. 

The  Jury  found  him  guilty,  and  he  was  sen- 
tenced to  be  transported  for  ten  years. 

C  Chadwick  Jones,  for  the  prosecution. 
C.  Phillips,  for  the  prisoner. 
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Adjourned  Sittings  in  London  after  Trinity  Term,  1840. 

BEFORE  LORD  DENMAN,   C.  J. 


Rainy  v.  Vernon.  vif^2l^ 

A  July  \Zth. 

SSUMPSIT  for  the  ^' work,  labour^  care,  and  diligence  xhc  plaintiff 

and  attendance  of  the  plaintiflF,  by  him  then  done   and  "^^J^^l^Hl 
performed  and  bestowed,  in  and  about  the  business  of  the  '«n^  ^y  *"c- 

.  tion,  on  the 

defendant,  and  at  his  request/'  with  counts  for  money  terms  of  receiT- 

•  J  J  A.    1.  i,  A  ing  a  coroiDis- 

paid,  and  on  an  account  stated.  ,iJ^q  ^f  ^^^  p^^ 

Pleas.— 1st,  As  to  all  but  the  sum  of  47/.  fo.  6rf.,  non  «/l?^  ""*"•■>" 

'  ^  '  After  he  had 

assumpsit ;  2ndl7,  as  to  that  sum,  payment  of  it  into  Court;  advertised  the 
Srdly,  a  set-off  for  money  had  and  received.  the  day  of  sale. 

Replication — accepting  the  money  paid  into  Court  in  Joid^th^e  ground 
satisfaction  of  the  causes  of  action  in  the  introductory  part  '««>^  *>y  PlJU** 

•^  ^         contract.  Three 

of  the  second  plea  mentioned,  and  denying  the  set-off.        auctioneers 

proved  the  cus- 
tom of  the  trade 

It  was  opened  by  Sir  W.  Follett  for  the  plaintiff,  that  l^„^jj}^„'eer"' 
the  only  real  question  in  the  cause  was,  whether  the  plain-  was  employed 

,  ,  ,     ,  and  the  pro- 

tiff,  who  was  an  auctioneer,  was  entitled  to  commission  on  perty  advertised 

the  sale  of  certain  ground  rents,  which  he  had  been  em-  entiUed  to  the 
ployed  to  advertise  and  had  announced  for  sale  by  auction,  ^"**  conamission 

^     ''  "^  '   on  a  sale  being 

but  which  had  been  sold  by  private  contract  by  the  defend-  effected,  ai- 
ant's  solicitor,  after  they  had  been  announced  for  sale  by  through  hu 
auction.    He  cited  the  case  of  Driver  v.  Cholmondeley  (a),  ^  The*qutstWm 

left  to  the  juxy 
was,  whether  this  custom  was  »o  notorious,  that  the  defendant  must  have  known  it;  and  thai  if 
so,  it  was  engrafted  in  the  contract. 

The  Jury  found  for  the  plaintiff  for  the  full  commission. 

(a)  The  case  of  Driver  and  an-      was  tried  in  the  Court  of  Queen'a 
other  V.  Cholmondeley  and  another,      Bench  before  Lord  Denman  and  fk 

oo2 
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and  submitted  that^  after  the  defendant  had  employed  the 
plaintiff  to  sell  by  auction^  and  after  the  plaintiff  had  ac- 
cordingly offered  the  property  for  sale^  the  defendant  had 
no  right  to  say  that  the  plaintiff  was  to  have  anything  le» 
than  his  ftdl  commission. 

On  the  part  of  the  plaintiff  a  letter  firom  Mr.  Ghunud, 
the  solicitor  of  the  defendant^  addressed  to  the  plaintiff^ 
was  given  in  evidence^  and  by  this  letter  the  plaintiff  wai 
authorized  to  offer  the  ground  rents  for  sale  by  auction, 
and  by  it  Mr.  Oarrard  acceded  to  the  terms  mentioned  by 
the  plaintiff  in  a  former  letter^ — ^that  the  plaintiff  was  to 
receive  a  commission  of  one  per  cent.  "  on  sale.'' 

It  was  proved  by  a  clerk  of  the  plaintiff  that  the  pkin- 
tiff  had  caused  particulars  of  the  ground  rents  to  be 
printed^  and  also  had  caused  advertisements  for  the  uk 
of  them  to  be  inserted  in  the  newspapers^  and  hand-biOi 
to  be  printed^  and  had  also  answered  inquiries  respectiiog 
them ;  and  it  was  proved  by  Mr.  Baker^  a  soUcitor,  that 
he  had  applied  to  the  plaintiff  for  the  particulars  and  price 
of  the  ground  rents  on  the  behalf  a  lady  namied  Beecham, 
who  afterwards  became  the  purchaser  of  them  for  jG21^500, 
the  purchase  being  completed  through  the  agency  of  Mr. 
Garrard^  the  solicitor  of  the  defendant^  and  not  throng 
the  agency  of  the  plaintiff;  it  being  stated  by  Mr.  Bakery 
in  his  cross-examination^  that  he  went  to  Mr.  Garrard 
because  his  client  was  anxious  to  leave  town. 

To  prove  the  usage  with  respect  to  auctioneers'  commifl- 


flpecial  jury,  at  the  sittings  after 
Michaelmas  Term,  1835.  The 
plaintiffi  claimed  commission  on 
the  sale  of  property  sold  hy  private 
contract  hy  one  of  the  defendants 
for  ^128,500,  after  the  plaintiffs 
had  heen  employed  to  sell  it.  The 
commission  claimed  was  one  per 
cent  One  of  the  principal  points 
relied  on  for  the  defendants  was, 
that,  admitting  the  plaintifi^  to  have 
been  employed  upon  the  terms  of 


receiving  one  per  cent,  as  their 
commission  on  the  pwin  hue  wo 
ney,  the  true  meaning  of  the  agree 
ment  was,  that  such  conunMsioii 
was  not  to  become  payable  unlea 
the  sale  was  effected  by  the  pkin- 
tiffs  themselves,  and  that  the  agree- 
ment for  the  sale,  having  been  made 
by  one  of  the  defendants,  the  plain- 
tiffs had  not  become  entitled  to 
their  commission.  Tlie  Tetdict  w« 
for  the  plaintifis. 
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missions^  Mr.  Winstanley  was  called.  He  stated  that  he 
tad  been  engaged  as  an  auctioneer  for  forty  years,  and 
that,  where  an  auctioneer  was  employed  and  a  sale  adver-  ' '».' 
tized,  and  before  the  sale  the  property  was  sold  by  the 
owner  himself,  the  usage  was  for  the  auctioneer  to  receive 
his  commission;  and  in  his  cross-examination  he  said^ 
''  If  the  particulars  are  prepared  before  the  auctioneer  is 
employed,  that  makes  no  difference.  It  would  be  the  same 
as  if  the  auctioneer  had  received  the  information  and  pre- 
pared them.  If  the  auctioneer  inserts  advertisements^ 
and  calls  the  attention  of  the  public  to  the  property,  and 
brings  forward  a  person  who  eventually  becomes  the  pur- 
chaser, the  auctioneer  always  is  paid  his  commission.'' 

The  evidence  of  Mr.  Winstanley  was  confirmed  by  that 
of  Mr.  Shuttleworth,  and  Mr.  Hoggart,  both  of  them  auc- 
tioneers of  considerable  experience ;  and  the  latter  said^ 
''  The  usage  is  for  the  auctioneer  to  receive  his  commis- 
sion after  he  is  employed,  however  the  property  may  be 
sold.  The  amount  of  commission  does  not  depend  on 
whether  the  auctioneer  does  much  or  little.  The  usual 
course  of  proceeding  is  to  advertise  and  send  out  particu- 
lars. A  good  deal  is  done  by  connexion. — The  plaintiff 
has  a  large  connexion.'' 

TTiesiger  addressed  the  jury  for  the  defendant. — I  may 
admit,  that,  where  the  whole  trouble  is  taken  by  the  auc- 
tioneer, he  may  be  entitled  to  his  commission ;  but  here 
the  particulars  were  prepared  by  Mr.  Ghurard,  and  the 
plaintiff  had  in  fact  very  little  to  do.  It  is  quite  unrea- 
sonable that  the  plaintiff  should  be  paid  one  per  cent, 
under  these  circumstances,  and  if  he  is  to  be  paid  for  his 
actual  trouble,  a  sum  of  fifty  guineas  has  been  paid  to 
him  for  that,  beyond  the  expenses  that  the  plaintiff  has 
incurred. 

For  the  defendant,  Mr.  Garrard  was  called.  He  said;  '^  In 
the  year  1838  the  defendant  consulted  me  respecting  the 


562  CASES  AT  NISI  PRIUS, 

sale  of  the  ground  rents.     I  prepared  particulars,  which 
were  printed  and  a  great  many  distributed.     In  Februaiy 
V.  I  applied  to  the  plaintiff  at  the  defendant's  request.     I 

sent  the  plaintiff  the  particulars^  which  he  divided  into 
several  lots:  the  plaintiff  was  not  authorized  to  sell  for 
less  than  £23,000.  Nothing  was  said  respecting  mj  sell- 
ing by  private  contract,  and  nothing  was  said  as  to  what 
was  to  be  done  if  the  sale  was  by  private  contract.  If  there 
was  no  sale  at  all,  the  plaintiff  was  not  to  be  paid  anything. 
I  consider  51/.  10s.  more  than  a  remunerative  price  for  the 
plaintiff's  trouble.'' 

Sir  W,  Follett,  in  reply. — Mr.  Gurrard's  evidence  does 
not  vary  the  case  at  all.  The  plaintiff  was  employed  in  the 
ordinary  way.  I  do  not  offer  evidence  as  to  the  value  of 
the]^work,  and  there  are  no  means  before  you  of  knowing 
it.  I  rely  on  the  contract  made  on  the  usage  to  receive 
commission,  and  the  implied  contract  founded  on  the 
usage  cannot  be  varied  without  an  express  stipulation. 

Lord  Denman,  C.  J.,  (in  summing  up.) — This  is  an  ac- 
tion for  commission  on  the  sale  of  ground  rents ;  and  if 
you  think  the  plaintiff  is  entitled  to  commission,  the  verdict 
ought  to  be  for  him.  If  there  was  an  express  contract 
that  could  not  be  varied ;  but  that  is  not  so  here,  and  the 
plaintiff  wishes  to  engraft  on  the  contract  this  custom  of 
the  trade,  by  which,  on  a  sale,  although  not  by  the  auc- 
tioneer, the  full  commission  is  payable,  and  the  three  auc- 
tioneers who  have  been  called  prove  this  to  be  the  custom. 
Now  if  you  are  satisfied  that  those  three  gentlemen  prove 
a  usage  so  notorious  that  the  party  must  have  known  it, 
then  it  becomes  a  part  of  the  contract.  If  the  custom, 
however,  is  not  so  notorious,  it  would  not  be  engrafted  on 
the  contract,  and  then  a  fair  value  only  for  the  plaintiff's 
services  is  to  be  given,  and  you  will  say  what  is  in  your 
judgment  a  reasonable  remuneration,  whether  51/.  10*.  or 
any  greater  sum.     If,  however,  you  think  that  the  wit- 
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nesses  called  for  the  plaintiff  bave^  by  their  evidence,  made 
out  a  case  of  usage  so  notorious  that  the  defendant  was 
aware  of  it,  then  the  custom  is  engrafted  on  the  contract, 
and  the  plaintiff  is  entitled  to  his  commission  (a). 

Verdict  for  the  plaintiff  for  the  amount 
of  the  commission  {b). 

Sir  fV.  Folletty  and  Montague  Smith,  for  the  plaintiff. 
Thesiger,  and  F.  Robinson,  for  the  defendant. 

[Attomies — C.  P,  Dimond  and  Jenningt,  Bolton  j-  Jenninfft.'] 


(a)  See  the  case  of  fVood  v. 
Wood,  ante,  Vol.  1,  p.  59. 

(6)  Sir  Edward  Sugden  says, 
(Vend.  &  Pur.  10th  ed ,  Vol.  1,  p. 
71,)  "  The  auctioneer  is,  of  course, 
entitled  to  a  fair  remuneration  for 
his  labour;  the  amount  must  gene- 
rally depend  upon  private  agree- 
ment, although,  where  there  is  no 
special  agreement,  and  there  is  a 
particular  commission  commonly 
charged,  and  the  seller  was  aware 
of  the  custom,  that  would  undoubt- 
edly, in  most  cases,  be  the  measure 
of  the  allowance.  It  woidd  be  dif- 
ficult in  any  case  to  recover  an  un- 
warrantable or  exorbitant  commis- 
sion. Upon  large  sales  this  diffi- 
culty is  mostly  obviated  by  making 
a  contract  beforehand  with  the 
auctioneer.  Mr.  Justice  Latvrenee, 
upon  one  occasion,  observed  (in 
the  case  of  Tomkins  v.  White,  K.  B., 
1806,  reported,  3  Smith  Rep.  440), 
that,  'considering  the  great  sums 
of  money  which  auctioneers  were 
paid  for  preparing  particulars  and 
selling  estates,  they  ought  to  be 
more  correct.  They  contended 
some  time  ago  (he  added)  that 
they  were  entitled'  to  have  the  full 


sum  of  £b  per  cent,  commission, 
even  if  a  man  advertised  an  estate 
to  be  sold  by  auction,  and  it  was 
afterwards  sold  by  private  contract, 
and  then  they  contended  for  half 
the  full  commission.'  If  several 
land  agents  are  employed  to  sell  an 
estate,  one  who  finds  a  purchaser 
may  be  entitled  to  a  commission 
for  so  doing,  although  the  purchase 
is  made  of  another  of  the  agenta 
who  receives  his  commission;  but 
the  jury  are  not  bound  to  give 
what  is  termed  the  usual  commi»- 
sion  for  finding  a  purchaser,  viz., 
£2  per  cent.  If  an  agent  for  sale 
of  an  estate  is  to  be  paid  a  per  cent- 
age  on  the  sum  obtained,  he  can- 
not recover  his  commission  until 
the  money  is  received  by  the  prin- 
cipal. If  therefore  it  is  paid  into 
the  Bank  under  an  act  of  Parlia- 
ment, by  the  authority  of  which  the 
property  was  purchased,  the  com- 
mission is  not  recoverable  until  at 
least  the  seller's  right  to  the  money 
is  ascertained ;  and  it  is  owing  to 
his  wilful  default  that  he  has  not 
received  it"  See  also  the  c^se  of 
Murray  v.  Currie,  ante.  Vol.  7,  p% 
584. 


CASES  AT  NISI  PRIUS, 


BEFOBB    MB.   JU8TICB    COLERIDOB, 

{JV?to  sat  far  Lord  Denman,   C,  J.) 


PoPB  and  Another  v.  Andrews. 

In  an  action  for  XJEBT  by  the  plaintiffs^  as  snrviving  partners  of  Samuel 
defendant  ^  Pope^  for  goods  sold^  and  on  an  account  stated.  Pleas — as 
dlfcidintMd*  ^^  all  except  15/.  14^.,  nuuquam  indebitatus;  and  as  to  that 
M.  had  agreed    gum  that  there  was  an  agreement  entered  into  between  the 

with  the  plain-      ...«,-,       ^       .^  «r>i         .1.  ^v^ 

tift  that  M.  plaintiffs  (by  Lewis  Grave  &  Co.,  their  agents),  Greoi^ 
guarantec^for  Maddick  and  the  defendant,  that  the  sum  of  15/.  14a.  should 
debtb°\nft2*  ^®  P*^^  ^y  *^®  defendant  to  Lewis  Grave  &  Co.  by  instal- 
menu,  and  that  meuts  of  58.  a  fortnight,  the  first  instalment  to  be  payable 
was  given  and  ou  the  Ist  of  February,  1840,  and  that,  in  consideration  of 
A^pi^iSntift  m  ^^^  plaintiffs'  so  accepting  payment,  the  instalments  should 
r^'h**^*?***—  ^®  guaranteed  by  George  Maddick ;  and  the  plea  went  on 
denying  the  a-  to  aver  that  Maddick,  by  a  memorandum  in  writing,  gna- 
deny?ng  tha"  rautced  the  payment  of  the  instalments,  and  that  the  de- 
had  ^Mcepted  fendant  and  Maddick  gave  and  entered  into  the  guarantee 
the  guarantee     and  agreement  in  full  satisfaction  of  the  sum  of  15/.  14#., 

in  satisfaction.  ^  .       ^    i         i        j  . 

It  appeared  and  of  all  damages  sustained  by  the  detention  thereof. 
bringing^of  the  The  plea  also  avcrrcd  a  tender  of  the  instalment  due  on 
whcTwM  the  '  *^®  ^^^  ^^  February,  and  that  the  defendant  was  at  all 
piaintirs  attor-  timcs  ready  to  pay  it  (concluding  with  a  verification). 
cordt  had  writ-  Replication,  as  to  all  but  the  sum  of  15/.  149.,  a  nolle  pro- 
fcnd^rnt  for*My.  ^cqui,  and  as  to  that  sum  a  denial  of  the  agreement  men- 

ment  of  the 
debt,  and  it  was 

proposed  to  give  evidence  of  what  Mr.  L.  had  said  after  he  had  so  written  and  before  the  ac- 
tion;— Held,  that  such  evidence  was  not  receivable  without  further  proof  of  the  agency  of  Mr. 
L.  It  was  afterwards  proved  by  Mr.  L.  that  M-  had  aslced  him  to  propose  to  the  plaintiff  t» 
Accept  his  guarantee,  and  that  Mr.  L.  having  consented  to  do  so,  M.  signed  a  guarantee,  which 
was  on  the  next  day  sent  by  Mr.  L.  to  the  plaintiffs,  who  Icept  it  three  weeks  and  then  returned  it 
Htklf  that  if  the  plaintiffs  did  not  return  the  guarantee  within  a  reasonable  time  they  most 
be  taken  to  have  accepted  it,  and  that  unexplained — three  weeks  was  an  unreasonable  time:-— 
Heldt  also,  that  if  M.  was  worth  nothing,  and  was  a  mere  man  of  straw,  that  fact  would  make 
no  difference  on  these  pleadings,  as  the  plaintiffs  had  not  replied  fraud,  but  had  denied  that 
they  had  accepted  the  guarantee. 
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tioned  in  the  plea^  and  of  the  acceptance  of  the  guarantee         1340^ 
and  agreement  in  satisfaction  and  discharge  of  the  sum  of 
15/.  14^.^  and  of  all  damages  for  the  detention  thereof^  in 
manner  and  form  &c.^  (concluding  to  the  country). 

The  defendant's  counsel  began,  and  it  was  opened  bj 
Piatt,  for  the  defendant,  that  this  debt  which  had  been 
due  from  the  defendant  to  the  plainti£fs,  who  had  retired 
from  business,  had  been  assigned  (with  other  debts)  to 
Messrs.  Grave  &  Co.,  and  that  a  friend  of  the  defendant 
named  Maddick,  had  agreed  with  Mr.  Lake,  the  attorney 
for  Messrs.  Grave  &  Co.,  to  give  a  guarantee  for  payment 
of  this  debt  by  instalments^  and  that  that  guarantee  was 
accordingly  given ;  but  that  after  the  Messrs.  Grave  &  Co. 
had  kept  it  three  weeks  they  returned  the  guarantee  and 
wished  to  break  the  bargain,  which  he  submitted  they 
could  not  do. 

It  appeared  that  the  present  action  was  commenced  on 
the  22nd  of  February,  1840;  and  it  was  proposed  on  the 
part  of  the  defendant,  to  give  evidence  of  what  Mr.  Lake, 
the  plaintiff's  attorney  on  the  record,  had  said  before  the 
action  was  brought. 

TF.  H.  Watson,  for  the  plaintiffs. — ^I  submit  that  what 
the  attorney  on  the  record  said  before  the  action  was 
brought,  is  not  receivable  in  evidence.  In  the  case  of 
Wagstaff  v.  Wilson  it  was  held,  that  a  letter  written  to  the 
plaintiff's  attorney  before  action  brought  by  the  attorney, 
who  afterwards  appeared  as  attorney  on  the  record  for  the 
defendant,  was  not  evidence  of  a  fact  admitted  therein, 
without  further  proof  that  the  defendant  authorized  the 
communication  (a). 


(a)  4  B.  &  Ad.  339.    In  the  case  to  appear  for  them  before  the  com- 

of  MarthaU  v.  Cliff,  4  Camp.  133,  mencement  of  the  action,  by  the  per- 

which  was  an  action  against  the  son  who  subsequently  acted  as  their 

owners  of  a  ship,  it  was  held  to  be  attorney  in  defending  it,  in  which 

sufficient  primli  facie  evidence  of  he  described  them  as  owners ;  but 

ownership,  to  put  in  an  undertaking  in  the  case  of  Wagttaff  v.  Wilton^ 
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1840. 
Pope 

9. 

Andrews. 
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Piatt — I  will  put  in  the  letter  of  Messrs.  Farrar  &  Lake^ 
demanding  payment  of  the  money. 

The  letter  was  put  in :  it  was  a  letter  from  Messrs.  Far- 
rar &  Lake  to  the  defendant^  dated  the  8th  of  January^ 
1840^  demanding  payment  of  the  debt^  and  stating^  that  if 
it  was  not  paid  within  a  week^  legal  proceedings  would  be 
commenced. 


G.  T.  White,  for  the  plaintiff,  now  proposed  to  go  into 
evidence  of  what  Mr.  Lake  had  said,  after  the  writing  of 
this  letter  and  before  the  bringing  of  the  action. 

W.  H.  Watson, — ^That  is  not  made  evidence  by  the  let- 
ter which  has  been  put  in. 

Piatt, — It  is  shewn  that  Messrs.  Farrar  &  Lake  wrote  to 
demand  payment. 

Coleridge,  J. — ^You  must  carry  it  to  this  extent,  that 
if  Messrs.  Farrar  &  Lake  had  compromised  the  matter,  the 
plaintiffs  would  have  been  bound  by  it.  You  must  shew 
an  acquiescence  in  this  agreement  for  a  guarantee  by  the 
plaintiffs,  or  by  Messrs.  Grave  &  Co.  The  guarantee  be- 
ing kept  by  Messrs.  Farrar  &  Lake  would  come  to  nothing, 
except  you  shew  an  authority  from  either  the  plaintiffs  or 
Grave  &  Co.  for  making  the  agreement,  or  a  ratification 
afterwards. 


Mr.  Justice  J.  Parke  says,  "In 
Marshall  v.  Cliff  the  attorney's  let- 
ter relied  on  to  prove  the  joint 
ownership  of  the  defendants  con- 
tained an  undertaking  to  appear 
for  them.  That  was  a  step  in  the 
cause.  In  Roberts  v.  Lady  Gres- 
Uy  [ante,  Vol.  3,  p.  380,]  the  party 
whose  letter  was  produced  and 
whose    agency  was    relied  upon, 


had  already  acted  as  agent  for 
the  defendant,  and  Lord  Tenter- 
den  thought  there  was  evidence  to 
go  to  the  jury  that  he  continued  so 
when  the  letter  was  written."  Sec 
the  cases  of  Wilmot  v.  Smithy  ante, 
Vol.  3,  p.  453 ;  Peyton  v.  Govern- 
or  of  St.  Thomases  Hospital,  Id., 
p.  363;  Roberts  v.  Lady  GresUy, 
Id.,  p.  380. 


\ 
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The  evidence  was  not  given.  ^SiO. 

On  the  part  of  the  defendant  Mr.  Lake  was  called.  He 
said — "  We  were  concerned  for  Messrs.  Grave  &  Co.  to 
procure  payment  of  this  debt;  on  the  25th  of  January^ 
1S4G,  a  person  named  Maddick  came  and  asked  for  indul- 
gence^ and  I  told  him  we  could  not  agree  to  an  offer  he 
had  made  -  of  paying  half-a-crown  a  week ;  on  the  30th 
he  came  again  and  offered  five  shillings  a  fortnight ;  he 
wished  me  to  make  the  offer  to  the  plaintiffs ;  I  at  first 
said  it  was  of  no  use^  but  at  last  consented  to  do  so  and 
sketched  out  a  guaranteee  and  Maddick  signed  it ;  I  don^t 
remember  that  it  was  mentioned  when  I  was  to  give  an 
answer ;  I  communicated  this  to  Messrs.  Grave  &  Co.  on 
the  next  day^  and  sent  them  the  guarantee ;  I  did  not  re- 
ceive the  guarantee  back  from  them  till  the  20th  of  Febru- 
ary^ and  never  notified  the  repudiation  of  it  to  the  defend- 
ant or  to  Maddick  till  the  21st.^' 

fV.  H,  Watson. — ^The  guarantee  was  only  accepted  con- 
ditionally^ and  Messrs.  Grave  afterwards  repudiated  it. 
During  the  three  weeks  from  the  30th  of  January  to  the 
21st  of  February  no  communication  takes  place. 

Coleridge^  J. — It  appears  to  me  on  Mr.  Lakers  evi- 
dence to  stand  thus : — ^Mr.  Lake  had  no  authority  proprio 
marte  to  bind  either  the  plaintiffs  or  Messrs.  Grave  & 
Co.^  but  when  Maddick  makes  the  proposal  Mr.  Lake 
says  he  will  submit  it  to  the  plaintiffs^  and  they  keep  the 
guarantee  for  three  weeks.  It  seems  to  me^  that  unex- 
plained^ that  is  too  long  a  time^  and  as  they  had  not  re- 
turned it  before  they  cannot  do  so  then. 

fV.  H.  Watson  addressed  the  jury  for  the  plaintiffs,  and 
called  witnesses  with  a  view  of  shewing  that  Maddick  was 
a  person  who  had  no  property,  and  whose  guarantee  was 
therefore  valueless,  but  one  of  the  witnesses  stated  that 
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1840.        ^^  informed  Messrs.  Grave  &  Ck>.  of  this  as  early  as  the 
5th  of  February. 


Pope 

V, 

Andrews. 


CoLEBiDOE^  J.^  (in  summing  up). — ^The  question  is^  whe- 
ther the  plaintiffs  have  accepted  this  guarantee.     As  to 
any  oral  assent  or  any  assent  in  writing  it  is  not  even  sug- 
gested ;  but  a  party  may  assent  by  act  as  well  as  by  word, 
and  the  defendant  here  alleges^  that  the  plaintiffs  by  their 
act  have  accepted  this  guarantee.     If  a  person  offers  a 
guarantee^  and  more  stilly  if  he  signs  a  guarantee  by  which 
he  makes  himself  liable^  and  that  be  sent  to  the  other 
party^  such  other  party^  if  he  means  not  to   accept  the 
guarantee^  is  bound  expressly  to  dissent  within  a  reason- 
able time ;  and  if  he  keeps  the  guarantee  an  unreasonable 
time^  he  is  bound  to  accept  it  just  the  same  as  if  he  had 
assented  to  it  by  words;  and  if  he  has  ever  accepted  it 
either  by  word  or  by  act,  he  cannot  afterwards  retract.  It 
appears  in  the  present  case,  that  this  debt  was  due  from 
the  defendant  to  Pope  &  Co.,  who  retired  from  business 
and  assigned  this  debt  to  Grave  &  Co.,  and  that  on  the 
8th  of  January  Messrs.  Farrar  &  Lake  apply  for  payment, 
and  threaten  legal  proceedings  if  the  money  is  not  paid. 
After  this  a  person  named  Maddick  wishes  Mr.  Lake  to 
propose  to  Messrs.  Orave  that  the  money  should  be  paid 
by  instalments  on  Maddick^s  guarantee.  Mr.  Lake  at  first 
decUnes  to  make  the  proposal,  but  at  last  says  that  he 
will  do  so,  and  draws  a  guarantee  which  Maddick  signs, 
and  which  is  dated  on  the  30th  of  January.    The  question 
then  is,   whether  the  plaintiffs  accepted  this  guarantee. 
The  plaintiffs  now  say  that  Maddick  was  a  mere  man  of 
straw ;  but  even  if  that  be  so,  it  is  unimportant  on  these 
pleadings,  as  the  plaintiffs  do  not  reply  that  they  were 
induced  to  accept  the  guarantee  by  misrepresentation  and 
fraud,  but  they  deny  that  they  ever  accepted  it  alL     You 
will  therefore  consider  whether  the  plaintiffs  have  kept 
this  guarantee  so  long  a  time  without  repudiating  it,  that 
they  must  be  taken  to  have  accepted  it.     At  an  earher 


i 
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stage  of  the  cause  I  gave  an  opinion  that  they  have^  and  I  |<yo. 
still  am  of  that  opinion.  It  is  stated  by  one  of  the  wit- 
nesses^ that  he  informed  Messrs.  Grave  &  Co.  that  Mad- 
dick  was  worth  nothing  as  early  as  the  5th  of  February; 
but^  instead  of  returning  the  guarantee  on  that  day^  Messrs. 
Grave  &  Co.  kept  it  till  the  21st :  and  I  own  that  it  seems 
to  me  that  they  have  kept  it  for  an  unreasonable  time ; 
for^  according  to  their  own  statement^  they  on  the  5th  of 
February^  had  had  the  information  on  which  they  deter- 
mined not  to  accept  it,  and  yet  they  don^t  return  it  to 
Mr.  Lake  to  send  back  to  the  defendant  till  the  21st. 

Verdict  for  the  defendant. 

W.  H.  Watson^  for  the  plaintiffs. 

Piatt,  and  G.  T.  WkUe,  for  the  defendant. 

[Attamiei — Farrar  ^  Lak€$  and  BinrnJl 


CASES  AT  NISI  PRIUS, 


First  Sitting  at  Westminster  in  Michaelmas  Term^  1840. 


BEFORE  MB.  JUSTICE  PATTESON. 


Burling  r.  Paterson. 

Goodi  were       xSSUE  directed  by  the  Court  of  Queen's  Bencli  to  try 
fi.  ^zMihl  *    whether  certain  goods  were  on  the  2nd  of  March,  1840, 
IT'ln'd  on  M*  ^^^  property  of  James  Burling. 
iMtie  directed  to      Jt  appeared  that  the  goods  in  question  had  been  seized 

try  whether  the  ,         ^       . 

goods  were  the  by  the  sheriff  of  Middlesex^  under  a  writ  of  fieri  facias, 
£[^^t  wL^prov-  which  had  been  sued  out  against  Sophia  Wray,  and  it  was 
ed  that  the^  proved  that  the  goods  in  question  had  originally,  and  be- 
18S6,  belonged  fore  the  year  1836,  belonged  to  a  person  named  Martin 
when  they  were  Wray,  who  kept  a  shop  in  Holbom  for  the  isale  of  medi- 
wm"nd^the  cincs,  at  which  place  the  goods  were  seized.  It  was 
•urn  for  which    1J3Q  proved,  that,  in  the  year  1836  the  goods  were  dis- 

they  were  dit-  .       , 

trained  paid  in  trained  ou  for  rent  due  from  Martin  Wray,  and  that  the 
SophiVw.  with  amount  of  the  distress  was  paid  in  the  name  of  Sophia 
the  "^m^ff? ^in  ^^^7>  ^^^>  ^  ^^  proved  by  Martin  Wray,  with  the  mo- 
1837,  MartinW.  ney  of  the  plaintiff.  It  further  appeared  that  Martin 
rupt,  and  the  Wray  had  become  bankrupt  in  the  year  1837,  and  that 
Si28\o?he*of-  ^^^  ^^  bankruptcy  the  plaintiff  had  purchased  the  assig* 
iiciai  assignee     nce's  interest  in  the  goods,  and  paid  the  official  assismee 

for  Martin  W.'s  o  *  d 

interest  in  the 

goods.  Early  in  1839  Martin  W.  took  the  benefit  of  the  Insolvent  Debtors'  Act,  but  his  assig- 
nee never  claimed  the  goods.  In  November,  1839,  Sophia  W.  executed  an  assignment  of  the 
goods  to  the  plaintiff,  and  in  March,  1840,  the  goods  were  seized  under  a  fi.  fa.  against  Sophia 
W.  The  goods  always  had  remained  in  the  possession  of  Martin  W.  as  the  ostensible  owner  of 
them,  and  Sophia  tV.  never  was  in  possession  of  them: — Heldf  that  on  these  facts  J.  B.  had 
made  out  his  property  in  the  goods,  and  that  as  Sophia  W.  had  never  been  in  the  possession  of 
the  goods,  and  never  could  have  gained  false  credit  by  them,  there  was  nothing  (roin  whidi 
the  jury  ought  to  infer  that  the  assignment  was  fraudulent. 

Heldf  also,  that  the  fact,  tliat  the  assignment  was  kept  at  Martin  W.'s  house  was  immaterial, 
and  that  it  was  also  immaterial  that  no  possession  of  the  goods  had  been  delivered  by  Sophia  W. 
to  the  plaintiff,  as  the  right  to  them  would  pass  by  the  execution  of  the  deed. 

Where  the  attestation  of  a  deed  is  in  the  usual  form,  and  the  attesting  witness  recollects 
seeing  the  party  sign  the  deed,  but  does  not  recollect  any  other  form  being  gone  through,  it  will 
be  for  the  jury  to  say  on  this  evidence,  whether  the  deed  was  not  duly  signed,  sealed,  and  deli* 
▼ered,  as  all  that  is  very  likely  to  have  occurred,  though  the  witness  did  not  remember  it. 


\ 
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£128^  and  that  early  in  the  year  1839  Martin  Wray  took         1340. 
the  benefit  of  the  Insolvent  Debtors'  Act.     It  did  not  ap-      '     "^     " 

*  Burling 

pear  that  the  assignee  under  that  insolvency  ever  claimed  v. 

^_  Patekson 

the  goods^  although  Martin  Wray  continued  to  be  the 
ostensible  owner  of  them  at  the  time  of  his  insolvency  and 
also  down  to  the  2nd  of  March,  1840.  On  the  part  of  the 
plainti£f  a  deed  of  assignment  dated  on  the  20th  of  Novem- 
ber, 1839,  between  Sophia  Wray  of  the  one  part  and  the 
plaintiff  of  the  other  part,  was  given  in  evidence,  by  which, 
in  consideration  of  248/.  13*.,  Sophia  Wray  assigned  the 
goods  mentioned  in  a  schedule  to  that  deed  (the  goods  in 
question)  to  the  plaintiff.  The  attestation  of  the  deed  was  in 
the  usual  form,  but  the  attesting  witness  (a  female  servant 
of  Martin  Wray)  could  only  recollect  seeing  Sophia  Wray 
sign  the  deed,  and  could  not  recollect  whether  any  other 
form  was  observed,  and  this  witness  also  could  not  recol- 
lect when  it  was  that  she  saw  the  deed  signed,  any  further 
than  that  it  was  about  ten  months  before  the  trial  (a). 
There  was  no  evidence  to  shew  that  Sophia  Wray  had  ever 
been  in  possession  of  any  part  of  the  goods,  Martin  Wray 
always  appearing  as  the  ostensible  owner.  It  was  also 
proved  that  the  deed  of  the  20th  of  November  was  kept  in 
a  cupboard  at  the  house  of  Martin  Wray,  in  which  the 
goods  were  seized  by  the  sheriff  on  the  2nd  of  March,  1840, 

Piatt,  for  the  defendant,  addressed  the  jury,  and  con- 
tended that  the  goods  never  were  the  property  of  the  plain- 
tiff, and  that  the  bill  of  sale,  which  was  not  distinctly 
proved  to  have  been  executed  before  the  2nd  of  March, 
1840,  was  fraudulent. 

Patteson,  J.,  (in  summing  up). — ^The  question  is,  whe- 
ther these  goods  on  the  2nd  of  March,  1840,  were  the  pro- 
perty  of  the  plaintiff,  the  goods  having  been  on  that  day 

(a)  In  cases  where  the  precise  tion  of  the  deed  to  be  inserted  in 

time  of  the  execution  of  a  deed  is  the  attestation,  and  for  the  attest- 

importanty  it  might  be  often  con-  ing  witness  to  insert  the  date  in  his 

▼enient  for  the  data  of  the  execu-  own  handwriting. 
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seized  by  the  sheriff  of  Middlesex^  as  being  the  goods 
of  Sophia  Wray;  however^  if  they  were  neither  the 
property  of  the  plaintiff  nor  of  Sophia  Wray^  the  plain' 
tiff  will  not  be  entitled  to  recover  on  this  issue.  The 
case  on  the  part  of  the  plaintiff  is^  that  the  property  in 
these  goods  passed  to  him  by  the  deed  of  the  20th  of 
November^  and  the  plaintiff  asserts  that  there  was  no 
fraud  or  false  credit  in  Sophia  Wray^  as  Martin  Wray  al- 
ways appeared  as  the  owner  of  the  goods.  As  regards  the 
creditors  of  Martin  Wray  the  plaintiff  could  not  perhaps 
hold  these  goods  as  against  them;  but  as  they  do  not  claim 
the  goods^  and  the  execution  in  the  present  case  was  for  a 
debt  due  from  Sophia  Wray  and  not  for  a  debt  due  from 
Martin  Wray^  the  possession  of  Martin  Wray  appears  to  me 
to  be  immaterial^  though  it  is  singular  that  the  assignees  un- 
der Martin  Wray's  insolvency  should  never  have  claimed  the 
goods.  Then^  as  to  the  bill  of  sale^  if  Sophia  Wray  really 
executed  the  bill  of  sale  before  the  2nd  of  March^  1840,  she 
transferred  the  goods  to  theplaintiff^andthe  propertyin  them 
was  passed  by  it.  There  is  no  evidence  that  Sophia  Wray 
was  ever  in  the  ostensible  possession  of  these  goods,  or 
ever  gained  any  false  credit  by  them,  the  possession  of 
them  having  always  been  in  Martin  Wray.  Then,  did  Sophia 
Wray  sign,  seal,  and  deliver  the  deed?  The  witness  recollects 
her  signing  it,  which  is  the  least  material  part  (a) ;  however. 


(a)  Very  ancient  deeds  were  ne- 
ver signed ;  and  l>efore  the  Statute 
of  Frauds  (29  Car.  2,  c.  3),  it  is 
quite  clear  that  even  conveyances 
of  land  did  not  require  a  signature, 
and  were  rendered  valid  hy  the 
seal  only,  and  in  the  case  of  Le- 
mayne  v.  Stanley,  3  Lev.  1,  North, 
C.  J.  and  Wyndham  and  Charlton, 
Js.  were  of  opinion  that  the  testa- 
tor piitting  his  seal  to  a  will,  was 
aigning  within  the  Statute  of  Frauds, 
hut  Levmz,  J.  douhted,  and  in  the 
case  of  Wameford  v.  Wameford, 
2  Str.  764,  Lord  Raymond  held  at 


Nisi  Prius  that  *  Stealing  a  will  is  a 
signing  within  the  Statute  of  Frauds 
and  Perjuries."  Royal  charters 
have  at  this  day  no  signature  ; 
the  warrant  under  the  Royal  sign 
manual,  on  which  each  of  them  is 
made  out,  standing  in  much  the 
same  relation  to  the  charter  itself 
as  the  agreement  for  the  sale  of  an 
estate  does  to  the  deed  of  convey- 
ance. Many  of  us  have  no  douht 
seen  pictorial  representations  of 
King  John  tigning  Magna  Charta 
without  recollecting  that  they  are 
founded  on  error.     Magna  Charta 
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you  will  say  whether  this  evidence  satisfies  you  that  So-  1340. 
phia  Wray  authenticated  the  seal,  either  by  touching  it  or  ^  '  ^ 
the  like,  and  also  whether  she  delivered  the  deed,  all  which  is 
very  likely  to  have  occurred,  though  the  witness  does  not 
remember  it.  If  this  deed  was  executed  by  Sophia  Wray 
upon  the  2nd  of  March,  I  see  nothing  to  impeach  it,  as,  if 
executed  by  Sophia  Wray,  it  would  pass  the  property,  un- 
less there  was  some  £raud ;  and  as  the  goods  were  never 
left  with  Sophia  Wray,  and  as  no  false  credit  was  given  to 
her  by  the  possession  of  them,  I  think  that  there  is  nothing 
from  which  you  can  infer  fraud.  If  the  whole  matter  was 
fraud  from  beginning  to  end,  the  case  would  be  diflferent ; 
but  we  find  that  the  distress  was  paid  out  in  the  name  of 
Sophia  Wray,  but  with  the  money  of  the  plaintiff,  and  that 
the  plaintiff  also  paid  £128  to  the  official  assignee.  It 
therefore  appears  to  me  that  there  is  no  pretence  for  say- 
ing that  there  was  fraud.  It  is  proved  that  the  plaintiff 
had  not  the  possession  of  the  deed,  and  that  it  was  kept  at 
Martin  Wray^s;  but  I  think  that  that  is  not  material. 

was  sealed  but  was  not  signed,  and  is  in  the  British  Museum,  (Harl. 
even  the  articles  for  that  charter  Char.  83,  A.  xii.)y  has  evidently 
entered  into  between  the  Barons  had  a  seal  attached  to  it,  which  has 
and  Ring  John,  commencing  "  Ista  been  lost,  but  it  has  now  at  the 
sunt  capitula  que  Barones  petunt  foot  of  it  the  mark  of  William  the 
et  Dominus  Rex  concedit"  (now  Conqueror,  the  marks  of  the  two 
remaining  in  the  British  Museum),  archbishops,  of  four  bishops,  and 
are  under  seal  but  not  ngned,  and  of  six  of  the  temporal  nobility, 
it  seems  to  be  a  matter  of  some  The  cross  of  each  has  the  name 
doubt  whether  Ring  John  could  written  against  it  thus,  "  Wille-|- 
write,  as  no  Royal  autograph  of  Imus  Rex  ;  Lanfr+  ancus  arch, 
any  English  monarch  is  known  to  Cant. ;  Tomas  +  archiep.  £bor.," 
be  in  existence  earlier  than  that  of  &c.,  but  the  names  are  manifestly 
Richard  the  Second,  whose  reign  not  signatures.  This  charter  is  in  a 
commenced  161  years  after  the  very  plain  and  good  handwritingi 
death  of  Ring  John,  and  since  and  is  in  perfect  preservation.  The 
that  time  the  series  of  Royal  auto-  leases  of  colleges  and  other  corpora- 
graphs  is  complete.  The  charter  tions  aggregate  are  always  under 
of  the  foundation  of  Battle  Abbey  their  common  seal,  without  any  sig^ 
by  William  the  Conqueror,  which  nature  at  aU  being  affixed  to  them. 
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' — -"^"^      the  goods  to  the  plaintiff^  as  by  giving  a  chair  in  the  name 

».  of  the  whole^  or  the  like :  however,  that  is  not   neces* 

Patbrbon 

sary,  though  sometimes  done,  as  the  property  in  the 
goods  would  pass  by  the  mere  execution  of  the  deed. 
If  this  deed  was  executed  by  Sophia  Wray  upon  the  2nd 
of  March,  1840,  it  appears  to  me  that  the  plaintiff  has 
made  out  his  case. 

Verdict  for  the  defendant  (a). 

ByUiy  for  the  plaintiff. 

Vhiti  for  the  defendant. 

[Attornies — S,  Smith  and  PaUrton.'] 


On  a  subsequent  day,  Byles  applied  to  the  Court  for  a 
new  trial,  on  affidavits,  and  also  on  the  ground  that  the 
verdict  was  against  evidence;  and  the  Court  granted  a 
rule  to  shew  cause. 

(a)  See  the  case  of  Riches  y.  Evans,  E6q.,  Post 
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Mason  v.  Newland  and  Bosieb. 
1  ROVER  for  a  mare. — Pleas  by  the  defendant  Newland:  A  mare  wu 

distniinedi  da* 

1st,  Not  guilty;  2nd,  that  the  defendant  Newland  was  mage  feasant, 
keeper  of  a  common  pound,   and  that   the  defendant  uiiwdTnthe*" 
Rosier  had  taken  the  mare  in  a  close  of  his  doing  damage,  p**""^  ^y  **** 

pound-keeper 

and  had  delivered  her  to  this  defendant  to  be  impounded,  B.  for  several 
and  that  he  did  impound  the  mare  for  the  cause  aforesaid.  pUed  the  mare* 
Pleas  by  the  defendant  Rosier:  1st,  Not  guilty,  "by  sta-  i^%^^f^ 
tute:"  and,  2nd,  that  he  took  the  mare  damage  feasant,  and  A.  fit  B. 

^  '  jomedmselhng 

the  mare  for 
the  keep : — Held,  in  an  action  of  troTer  by  the  owner  of  the  mare  against  A.  fc  B.,  that  if  they 
bon&  fide  and  honestly  intended  to  sell  the  mare  under  the  provisions  of  the  stat  5  &  6  WilL  4, 
c.  59,  s.  4,  (the  cruelty  to  animals*  act),  they  were  entitled  to  notice  of  action,  and  to  have  the 
venue  laid  in  the  proper  county ;  but  on  these  facts  the  Judge  would  not  nonsuit,  but  left  it 
to  the  jury  to  say  whether  the  defendants  meant  boni  fide  to  act  upon  the  provisions  of  that 
statute,  and  that  if  they  did  the  defendants  were  entitled  to  their  verdict. 

If  a  defendant  plead  not  guilty  "  by  statute"  to  the  declaration,  that  plea  also  extends  to  a 
new  assignment 

If  a  defendant  does  not  add  the  words  by  "  statute"  on  the  margin  of  his  plea  of  not  guilty, 
he  cannot  give  special  matter  in  evidence  to  bring  himself  within  an  act  of  Parliament,  which 
allows  a  plea  of  not  guilty ;  but  if  at  the  end  of  the  plaintiff's  case  it  appear  that  the  defendant 
was  entitled  to  notice  of  action,  and  to  have  the  venue  laid  in  the  proper  county,  and  the 
plaintiff  gave  no  notice  of  action,  and  the  venue  be  in  a  wrong  county,  this  is  is  not  aided  by 
the  defendant  having  omitted  to  add  the  words  "  by  statute'*  on  the  margin  of  his  plea. 

SembUt  that  under  the  4th  section  of  the  stat  5  &  6  Will.  4,  c.  59,  the  person  who  is  bound 
to  supply  food  to  impounded  cattle  is  the  distrainer  or  person  at  whose  suit  they  are  impounded, 
and  not  the  pound- keeper ;  but  if  the  pound-keeper  supplies  the  food  at  the  request  of  the  dis- 
trainer, or  the  distrainer  joins  with  the  pound-keeper  in  a  subsequent  sale  of  the  cattle  under 
this  act,  the  pound- keeper  and  the  distrainer  are  for  this  purpose  to  be  considered  as  one. 

Sembie,  that  the  4th  section  of  this  statute  excludes  any  right  in  the  owner  of  the  cattle  to 
supply  them  with  food  while  in  the  pound.  Under  the  provisions  of  this  statute  the  distrainer 
who  supplies  the  food,  may  either  apply  to  a  magistrate  to  allow  any  sum  not  exceeding  double 
the  value  of  the  food,  or  may  sell  the  cattle ;  but  no  magistrate  ought  to  allow  more  than  the 
actual  value  of  the  food,  if  the  owner  of  the  cattle  was  willing  to  supply  the  food  himselt 

If  cattle  be  sold  under  this  provision  of  the  stat  5  &  6  WilL  4,  c.  59,  the  distrainer  can  only 
get  the  single  value  of  the  food  and  not  the  amount  of  the  damage  for  which  the  cattle  were 
distrained,  as  all  the  overplus  beyond  the  value  of  the  food,  and  the  expenses  of  the  sale,  is  to  be 
returned  to  the  owner  of  the  cattle. 

The  5th  section  of  the  stat  5&6  Will.  4,  c  59,  does  not  give  any  person  a  right  to  any  pay- 
ment, it  merely  allows  charitable  persons  to  supply  food  to  impounded  cattle  without  being  liable 
to  an  action  for  doing  so. 

F  F  2 
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and  caused  her  to  be  impounded  (a).     New  assignment 
to  the  second  plea    of   the   defendant    Newland^    that 


(a)  As  the  forms  of  the  defendants' 
special  pleas  may  be  useful  in  prac- 
tice, we  have  subjoined  them: — 

"  And  for  a  further  plea  in 
this  behalf,  the  defendant  A.  N. 
•ays,  that  before  and  at  the  time 
when  &c.  he,  the  defendant  A.  N., 
was  and  still  is  the  keeper  of  a 
common  and  open  pound,  situate 
in  the  parish  of  M.,  in  the  county 
of  S.,  to  wit,  the  pound  of  the 
manor  of  V.  there,  and  the  defend- 
ant T.  R.,  just  before  the  said  time 
when  &c.,  to  wit,  on  the  day  and 
year  aforesaid,  had  taken  and  de- 
tained the  said  cattle  in  the  declar- 
ation mentioned,  in  a  close  of  him, 
the  said  defendant  T.  R.,  situate 
in  the  parish,  county,  and  manor 
aforesaid,  doing  damage  there  to 
the  defendant  T.  R.,  and  had  then 
delivered  the  same  to  the  defend- 
ant A.  N.,  as  keeper  of  the  said 
pound,  to  be  impounded  in  the 
said  pound.  And  the  defendant  A. 
N.,  as  keeper  of  the  said  pound, 
then  and  just  before  the  said  time 
when'  &c.,  took  and  received  the 
said  cattle  of  and  from  the  defend- 
ant T.  R.,  for  the  purpose  afore- 
said, and  then,  at  the  request  of 
the  defendant  T.  R.,  impounded 
the  same  as  such  distress  as  afore- 
said in  the  said  pound,  and  then, 
as  keeper  of  the  said  pound,  and  at 
the  request  of  the  said  defendant 
T.  R.,  kept  and  detained  the  same 
from  the  plaintiff  until  and  at  the 
said  time  when  &c.,  so  impounded 
as  such  distress  as  aforesaid  in  the 
said  pound,  and  at  the  said  time 
when  &c.,  refused  to  deliver  the 
same  to  the  plaintiff,  the  same  be- 
ing detained  by  him  the  defendant 
A.  N.,  as  keeper  of  the  said  pound 


as  aforesaid,  for  and  at  the  request 
of  the  defendant  T.lt.,  ashe  tlie 
defendant  A.  N.  might  for  the  caiue 
aforesaid,  which  is  the  same  sup- 
posed conversion  in  the  declaraticD 
mentioned,  and  whereof  the  plain- 
tiff halh  above  complained ;  and  this 
the  defendant  A.  N.  is  ready  to 
verify,  &c." 

(Signed),     James  Watsos. 
"  And  for  a  further  plea  to  the 
grievances  in  the  declaration  men- 
tioned, so  far  as  they  relate  to  the 
said  mare  therein  mentioned,  die 
defendant  T.  R.  says,  that  he  tlie 
defendant  T.  R.,  hefore  and  at  the 
said  time  when  &c.,  was  lawfiillf 
possessed  of  a  certain  close  with  tke 
appurtenances,  called  the  Wildibrd- 
lane  Field,  situate  at  M .,  inthecoot- 
ty  of  S.,  and  because  the  said  miiv 
before  and  at  the  said  time  whet 
&c.,  was   wrongfully  in   the  laii 
close  of  the  s^d  defendant  T.  R<i 
eating  and  depasturing  the  gam 
and  herbage  of  the  defendant  T.R. 
there  then  growing,  and  doing  da- 
mage to  the  defendant  T.  It,  he 
the  defendant   T.  R.   seized  ui 
took  the  said  mare  in  the  said  dam 
so  doing  damage  thereon  as  afiie- 
said,  as  a  distress  for  the  said  dr 
mage,  and  led  the  said  mare  otf 
of  the  said  close  to  the  conuMi 
pound  in  M.  aforesaid,  and  f^mt 
impounded,   and   kept  impounded 
the  same  as  it  was  lawful  for  thi 
defendant  T.  R.  to  do  for  the  omm 
aforesaid,  which  are  the  nmtgot^ 
ances  in  the  declaration  mentioiMi 
so  far  as  they  relate  to  the  ail 
mare  therein  mentioned ;  and  ti* 
the  defendant  T.  R,  is  resdf » 
verify  &c." 

(Signed),     H.  H.  Pm 
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the  plaintiff  commenced  liis  action  for  that  this  defendant 
on  other  and  different  occasion^  and  for  a  different  pur- 
pose,  took  and  converted  the  mare  to  his  own  use :  there 
was  also  a  similar  new  assignment  to  the  2nd  plea  of  the 
defendant  Rosier. 

It  appeared  that  the  plaintiff's  mare  had  been  turned 
out  on  Mitcham  Common  on  the  26th  of  June^  1840^  and 
that  the  mare  had  on  that  night  got  into  the  field  of  the 
defendant  Rosier^  who  had  sent  her  to  the  other  defendant^ 
who  was  the  pound-keeper^  to  be  impounded ;  and  that  the 
mare  was  kept  in  the  pound  for  several  days^  and  fed  by 
the  defendant  Newland.  It  further  appeared^  that  the 
plaintiff  offered  28.  6d.  for  the  damage^  and  2d.  for  the 
impounding,  but  that  the  defendant  Newland  said  that  he 
was  to  receive  lOs.  for  the  damage,  and  would  not  deliver 
up  the  mare.  It  also  appeared  that  printed  hand-bills  were 
posted  up,  for  more  than  three  days,  announcing  that  the 
mare  would  be  sold  at  Croydon  market  for  its  keep  on  the 
lOth  of  July,  and  that  it  was  sold  accordingly  for  41.  10s., 
the  defendant  Rosier  being  present.  It  was  also  proved 
that  the  mare  was  worth  £7  or  £8. 


1840. 


Masom 
p. 
Nbwlamd» 


E.  James,  for  the  defendant  Newland. — ^I  submit  that 
the  defendant  Newland  was  entitled  to  notice  of  action. 
The  defendant  Newland  acted  as  the  pound-keeper,  and 
he  supplied  food  to  the  mare  while  in  the  pound,  and  he  was 
therefore  justified  in  selling  her  under  the  stat.  5  &  6  Will. 
4,  c.  59,  s.  4  (a),  which  is  an  act  for  preventing  cruelty  to 


(a)  By  which,  after  reciting  that 
'  Whereas  great  cruelties  are  prac- 
tised hy  reason  of  keeping  and  de- 
taining horses,  asses,  and  other  cat- 
tle and  animals  impounded  and 
confined  without  food,  frequently 
for  many  days,'  for  remedy  whereof 
it  is  enacted,  "  That  from  and  after 
the  passing  of  this  act,  every  per- 
son who  shall  impound  or  confine, 
or  cause  to  be  impounded  or  con- 


fined, any  horse,  ass,  or  other  cat- 
tle or  animal,  in  any  common 
pound,  open  pound,  or  close  pound, 
or  in  any  inclosed  place,  shall,  and 
he  is  hereby  required  to  find,  pro- 
vide, and  supply  such  horse,  ass, 
and  other  cattle  or  animal  so  im- 
pounded or  confined  daily,  with 
good  and  sufiicient  food  and  nou- 
rishment, for  so  long  a  time  as  such 
horse,  an,  or  other  cattle  or  animal 
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animals;  and  by  sect.  19  of  that  act,  it  is  enacted^  ''that 
all  actions  and  prosecutions  which  may  be  brought  or  com- 
menced against  any  person  for  anything  done  in  pur- 
suance or  under  the  authority  of  this  act^  shall  be  com- 
menced within  one  calendar  month  next  after  the  fact 
committed,  and  not  afterwards,  and  shall  be  brought  and 
tried  in  the  county  or  place  where  the  cause  of  action  shall 
arise,  and  not  elsewhere,  and  notice  in  writing  of  any  such 
action,  and  specifying  the  cause  thereof,  shall  be  giTcn  to 
the  defendant  fourteen  clear  days  at  least  before  the  com- 
mencement of  any  such  action ;  and  the  defendant  in  sudi 
action  may  plead  the  general  issue,  and  give  this  act  and 
any  other  matter  or  thing  in  evidence  at  any  trial  to  be 
had  thereupon :  and  if  the  cause  of  action  shall  appear  to 
arise  from  or  in  respect  of  any  matter  or  thing  done  in 
pursuance  and  by  the  authority  of  this  act,  or  if  any  suck 
action  shall  be  brought  after  the  expiration  of  one  calendar 


shall  remain  and  continue  so  im- 
pounded or  confined  as  aforesaid; 
and  every  such  person  who  shall  so 
find,  provide,  and  supply  any  such 
horse,  ass,  or  other  cattle  or  ani- 
mal with  such  daily  food  and  nou- 
rishment as  aforesaid,  shall    and 
may,  and  he  and  they  are  herehy 
authorized  and  empowered  to  re- 
cover of  and  from  the  owner  or 
owners  of  such  cattle  or  animal  not 
exceeding  douhle  the  full  value  of 
the  food  and  nourishment  so  sup- 
plied to  such  cattle  or  animal  as 
aforesaid,  hy  proceeding  hefore  any 
one  justice  of  the  peace,  within 
whose  jurisdiction  such   cattle  or 
animal  shall  have    hecn  so    im- 
pounded and  supplied  with  food  as 
aforesaid,  in  like  manner  as  any 
penalty  or  forfeiture   or   any  da- 
mage or  injury  may  he  recovered 
under  and  hy  virtue  of  any  of  the 
powers  or  authorities  in  this  act 
contained,  and  which  value  of  the 
food  and  nourishment  so  to  he  sup- 


plied as  aforesaid,  such  jostioe  b 
herehy  fully  authorized  and  em- 
powered to  ascertain,   detennine^ 
and  enforce  as  aforesaid,  and  eft- 
ry  person  who  shaU  have  so  sup- 
plied such  food  and   nourishmcst 
as  aforesaid,  shall   be  at  liberty  if 
he  shall  so  think    fit,   in*t**^  d 
proceeding    for    the    recovery   d 
the  value  thereof  as  last  aforesiid, 
after  the  expiration  of  seven  desr 
days  from  the  time  of  impouodiog 
the  same,  to  sell  any  such  hoise^ 
ass  or  other  cattle  or  animal,  open- 
ly at  any  puhlic  market  (after  hav- 
ing given  three  days'  public  printed 
notice  thereof)  for  the  most  money 
that  can  be  then  got  for  the  same, 
and  to  apply  the  produce  in  dis- 
charge of  the  value   of  such  food 
and  nourishment   so    supj^ed  ss 
aforesaid,  and  the  expenses  of  and 
attending  such  sale,  rendering  the 
overplus  (if  any)  to  tha  owner  of 
such  cattle  or  animal.* " 


■\ 
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monthj  or  shall  be  brought  in  any  other  county  or  place  1349. 
than  as  aforesaid;  or  if  notice  of  such  action  shall  not 
have  been  given  in  manner  aforesaid^  or  if  tender  of  sufEi« 
dent  amends  shall  have  been  made  before  such  action 
commenced^  or  if  a  sufficient  sum  of  money  shall  have  been 
paid  into  Court  after  such  action  commenced,  by  or  on 
behalf  of  the  defendant,  the  jury  shall  find  a  verdict  for  th^ 
defendant  i"  and  this  action,  if  brought  at  all,  ought  to 
have  been  brought  in  Surrey  instead  of  Middlesex. 

Montagu  Chambers,  for  the  defendant  Rosier. — ^The  de- 
fendant Bosier  was  entitled  to  have  notice  of  action,  and 
the  venue  in  the  proper  county.  The  action  is  not  for  the 
taking  or  putting  in  the  pound,  but  is  for  the  subsequent 
sale.  It  is  shown  that  the  animal  was  fed  in  the  pound,  and 
the  sale  either  was,  or  was  evidently  intended  to  be,  in  strict 
compliance  with  the  provisions  of  the  4th  section  of  the 
Stat.  5  &  6  Will.  4,  c.  56. 

Patteson,  J. — The  enactments  as  to  the  supply  of  food 
under  the  4th  section  do  not  appear  to  me  to  be  intended 
to  apply  to  the  pound-keeper.  It  seems  to  me  that  the 
person  who,  under  those  enactments,  is  bound  to  supply  the 
animal  with  food,  is  the  person  at  whose  suit  (if  I  may  use 
the  expression)  the  animal  is  put  in  the  pound. 

Montagu  Chambers, — There  is  ako  no  conversion  proved 
against  the  defendant  Bosier,  except  the  putting  in  the 
pound. 

Patteson,  J. — ^The  5th  section  of  the  statute  5  &  6  Will. 
4,  c.  56,  does  not  give  any  person  a  right  to  any  payment ; 
it  merely  allows  charitable  persons  to  supply  food  to  im- 
pounded cattle,  without  being  liable  to  an  action  for  doing 
so.  I  cannot  nonsuit  the  plaintiff;  because  the  19th  section 
of  the  act  says,  that  if  there  is  no  notice  of  action,  or  the 
venue  is  not  in  the  proper  county,  the  verdict  shall  be  for 
%e  defendant.    I  think  that  the  selling  of  the  nuura  was  a 
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conversion  distinct  from  the  taking,  bnt  I  think  also  that 
that  was  intended  to  be  a  sale  under  the  4tb  section  of  the 
statute  5  &  6  Will.  4,  c.  59 ;  and  it  therefore  appears  to  me 
that  the  defendants  are  within  the  protection  of  the  19th 
section^  if  they  acted  bon&  fide ;  and  the  question  whether 
they  acted  bon&  fide  or  not,  is  the  question  that  I  must 
leave  to  the  jury. 


£.  James,  addressed  the  jury  for  the  defendant  New- 
land.  A  pound-keeper  is  not  the  person  to  determine 
whether  cattle  shall  be  impounded  or  not ;  he  must  im- 
pound if  the  cattle  are  brought  to  him.  In  the  case  of 
Brandling  v.  Kent  {a),  Mr.  Justice  Butter  says^  "It  has 
been  decided  in  the  case  of  a  pound-keeper  that  he  is 
bound  to  receive  every  thing  offered  to  his  custody,  and  is 
not  answerable  whether  the  thing  were  legally  impounded 
or  not/'  And  if  the  defendant  Newland  had  discharged 
the  animal  for  the  2s.  6d.  offered^  the  other  defendant 
might  have  sued  him  for  the  difference.  The  question  is, 
whether  the  defendant  Newland  acted  bond  fide  ?  He  fed 
the  animal,  and  believed  he  had  a  right  to  sell  it  for  its 
keep. 

Pattbson,  J. — I  doubt  whether  the  pound-keeper  is 
bound  to  feed  an  animal  in  the  pound  j  but  if  he  does  it  by 


(a)  1  T.  R.  60.  In  the  case  of 
BadktH  V.  Powell f  Cowp.  476,  Lord 
Mansfield,  C.  J.,  said,  ''The  pound- 
keeper  is  bound  to  take  and  keep 
whatever  is  brought  to  him  at  the 
peril  of  the  person  who  brings  it 
There  is  no  judgment,  no  direc- 
tion, no  written  warrantor  examina- 
tion to  be  had  by  him."  "  He  only 
takes  the  cattle  as  he  is  obliged  to 
do,  at  the  peril  of  the  persons  who 
bring  them.  If  wrongfully  taken, 
they  are  answerable,  not  he.  It 
would  be  terrible  if  a  pound-keeper 
were  liable  to  an  aetion  for  refusing 


to  take  cattle  in,  and  were  abo 
liable  in  another  action  for  not  lei- 
ting  (hem  go.  If  he  goes  one  jot 
beyond  his  duty,  and  assents  to  the 
trespass,  that  may  be  a  difierent 
case."  '*  When  cattle  are  once  im- 
pounded he  cannot  let  them  go 
without  a  replevin,  or  without  the 
consent  of  the  party.  Upon  their 
being  released,  he  is  entitled  to  le- 
gal fees.  If  he  is  guilty  of  extor- 
tion, there  is  another  remedy."  See 
the  case  of  Rex  y.  Bradskaw^  ante, 
VoL  7,  p.  233. 
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the  direction  of,  and  in  conjunction  with  the  person  who         ]84q. 
caused  the  cattle  to  be  impoundedi  they  are  then  to  be      """^^^ 

AlASON 

considered  as  one.  «. 


Nbwlamd. 


Montagu  Chambers,  addressed  the  jury  for  the  defendant 
Rosier,  and  contended  that  the  defendant  Rosier  had 
acted  bon&  fide. 

Chamock,  for  the  plaintiff. — ^The  plea  of  not  guilty,  which 
was  pleaded  by  the  defendant  Newland  to  the  declaration, 
is  not  a  plea  ''  by  statute  *'  {a),  neither  is  his  plea  of  not 
guilty  to  the  new  assignment.  The  plea  of  the  defendant 
Rosier  to  the  new  assignment  is  also  not  "  by  statute/'  and 
it  is  on  that  plea  that  the  present  trial  proceeds. 

Chambers, — ^This  objection  cannot  apply  to  the  want  of 
notice  of  action;  and  with  respect  to  the  defendant  Rosier, 
his  plea  to  the  declaration  is  "  by  statute.'' 

Patteson,  J. — ^With  respect  to  the  defendant  Rosier, 
there  is  certainly  nothing  in  the  objection.  His  plea  of 
not  guilty  to  the  declaration  is  "  by  statute ;"  and  it  was 
held  in  the  case  of  House  y.  The  Thames  Commissioners  {b), 
that  the  plea  of  the  general  issue  to  the  declaration  goes 
ako  to  the  new  assignment,  even  though  there  was  judg- 
ment by  default  on  the  new  assignment. 

Chadwicke  Jones,  for  the  plaintiff. — ^Does  not  your  Lord- 
ship think  that  the  new  assignment  gives  the  go-by  to  the 
former  pleas  ? 

(a)  By  the  rule  of  T.  T.  I  Vict  plea  shall  be  taken  not  to  have  been 
"  It  is  ordered,  that  in  every  case  in  pleaded  by  virtue  of  any  act  of 
which  a  defendant  shall  plead  the  Parliament,  and  such  memoran- 
general  issue,  intending  to  give  the  dum  shall  be  inserted  in  the  mar- 
special  matter  in  evidence  by  vir-  gin  of  the  issue  and  the  nisi  prius 
tue  of  any  act  of  Parliament,  he  record." 
shall  insert  in  the  margin  of  such  (b)  6  Moore,  324. 
plea  'By  statute,'  otherwise  such 
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Patteson,  J. — ^No;  only  to  the  justification.  You  join 
issue  on  tlie  general  issue  by  sayings  "  and  the  plaintiff  doth 
the  like/' 

Chadwicke  Jones. — The  defendant  Newland  does  not 
refer  to  any  statute  on  the  margin  of  any  of  his  pleas. 

Patteson,  J. — T  think  it  is  quite  clear  that  for  want  of 
the  marginal  reference  the  defendant  Newland  oonld  not 
have  gone  into  evidence  to  bring  himself  within  the  act  of 
parliament.  The  rule  only  is  that  he  shall  not  give  special 
matter  in  evidence.  The  defendant  Newland  has  given  no 
evidence,  and  he  has  not  proposed  to  give  any.  But  this 
is  a  failure  on  the  plaintiff's  case ;  because^  as  it  appears 
that  this  was  a  case  within  the  act  of  Parliament,  the 
plaintiff  was  bound  to  give  some  evidence  to  show  that  he 
had  given  notice  of  action,  and  had  laid  the  venne  in 
the  proper  county. 

Chadtoicke  Jones, — That  being  your  Lordship's  opinion, 
I  can  only  ask  your  Lordship  to  leave  it  to  the  jnry  cm  the 
bona  fides  (a). 

Patteson,  J.,  (in  summing  up). — The  only  question  is, 
whether  these  defendants  sold  this  mare  bon&  fide,  to  re- 
imburse themselves  for  its  keep  while  it  was  in  the  pound; 
for  if  in  selling  this  mare  they  were  intending  to  proceed 
on  the  provisions  of  this  act  of  Parliament,  the  plaintiff 


(a)  In  the  case  of  Wedge  v. 
Berkeley,  6  Ad.  &  E.  663,  it  was 
held,  that  under  the  stat  24  Geo.  2, 
c.  44,  8.  1,  a  magistrate  sued  for 
detaining  goods  on  a  suspicion  of  fe- 
lony, is  entitled  to  notice  of  action, 
if  be  proceeded  under  a  bond  fide 
belief  that  he  was  executing  his 
duty,  although  it  be  proved  that 
he  has  no  reasonable  ground  of 


suspicion,  and  the  bona  fides,  as 
well  as  the  rcaaonableness  of  the 
suspicion,  is  a  question  for  the  jtuy ; 
and  if  the  plaintiff  seeks  to  maii^ 
tain  his  action  without  having  giTcn 
notice,  it  lies  on  him  to  cause  the 
question  of  bond  fides  to  be  put  to 
the  jury.  See  also  the  case  of 
Reed  v.  Cotcmeadow,  ante,  VoL  7, 
p.  821. 
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should  have  given  notice  of  action^  and  laid  his  venue  in  1940. 
Surrey.  It  is  not  essential  that  the  defendants  should 
have  precisely,  and  in  every  respect  pursued  the  enact- 
ments of  the  statute ;  it  is  sufficient  if  they  intended  to 
proceed  actually  and  honestly  on  its  provisions ;  and  if  they 
did^  you^  as  a  jury  of  the  county  of  Middlesex,  have  no  ju- 
risdiction. It  is  not  necessary  here  to  consider  whether 
the  pound-keeper  is  the  person  bound  to  supply  food  to 
impounded  cattle — I  rather  think  that  he  is  not,  and  that 
the  person  who  causes  them  to  be  impounded  is  the  per- 
son who  is  bound  to  supply  them  with  food ;  but  if  the 
pound-keeper  supplies  them  with  food,  and  the  distrainor 
joins  in  selling  them  for  their  keep,  the  distrainor  and  the 
pound-keeper  are  for  this  purpose  to  be  considered  as  one. 
The  4th  section  seems  to  exclude  any  right  in  the  owner 
of  the  cattle  to  procure  food  for  them  while  in  the  pound ; 
but  it  also  does  not  absolutely  give  the  distrainor  double 
the  value  of  the  food  supplied  by  him,  but  only  empowers 
a  justice  of  the  peace  to  allow  a  sum  not  exceeding  double 
the  value ;  and  I  am  quite  sure  that  no  justice  would  allow 
more  than  the  actual  value  of  the  food  if  the  owner  of 
the  cattle  was  willing  to  supply  it  himself.  The  distrainor 
may  either  go  before  a  justice  to  have  a  sum  allowed,  or 
he  may  sell ;  but  if  the  distrainor  sells  he  can  only  get  the 
single  value  of  the  food,  and  not  the  amount  of  the  damage 
for  which  the  cattle  are  distrained,  as  he  is  to  return  to  the 
owner  of  the  cattle  all  the  overplus  beyond  the  value  of  the 
food  and  the  expenses  of  the  sale ; — ^a  strange  provision, 
but  so  it  is.  Here  the  defendants  chose  the  latter  alterna- 
tive, and  have  sold ;  and  the  question  is,  whether  they  bon& 
fide  intended  to  sell  under  this  act  of  Parliament.  If  they 
acted  honestly,  though  perhaps  mistakenly,  they  are  en- 
titled to  a  verdict ;  but  if  you  think  that  they  did  not  act 
bon&  fide,  and  that  the  sale  was  all  a  pretence  to  injure  the 
plaintiff,  then  the  plaintiff  is  entitled  to  your  verdict. 

Verdict  for  the  plaintiff — Damages  £7. 
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Chadwicke  Jones,  and  Chamock,  for  the  plaintiff. 
E.  James,  for  the  defendant  Newland. 
Montaffu  Chambers,  for  the  defendant  Rosier. 

[Attomies — Philp  for  the  plaintifif;   Waterman  for  the  defendant  Nei 
land ;  and  Elderton  for  the  defendant  Rosier.] 


On  a  subsequent  day  a  new  trial  was  applied  for  b; 
Montagu  Chambers;  on  the  ground  that  the  question  of  iD 
tention  or  of  bona  fides  did  not  arise^  inasmuch  as  all  th 
requisites  of  the  statute  to  justify  a  sale  of  the  mare  hai 
been  proved  to  have  been  complied  with  on  the  part  of  th 
defendant  Rosier ;  and  by  E.  James,  for  the  reasons  urgei 
at  the  trial :  but  the  Court  refused  a  rule^  as  the  damage 
were  under  £20. 

Sittings  at  Westminster  after  Michaelmas  Term,  1840. 

BEFORE    MB.  JUSTICE    COLERIDGE. 


Dee.  7th.  ^  ^- 

.     .  Guy  v.  Gregory. 

In  an  action  for 

imputed  that  JuIBEL. — The  declaration  stated^  that  before  and  at  thi 
h*  use^  was  ^*  time  of  the  committing  of  the  grievances,  the  plaintifi 
opened  as  a       together  with  his  wife  and  family,  was  the  occupier  an( 

gaming-house,  •      i  -i  i        i 

under  the  lead-  posscssor  of  a  ccrtam  house  known  by  the  name  or  sign  o 
roan*of*notori-'  ^^^  Cocoa  Tree,  for  the  purpose  of  opening  the  same  as  t 
ous  character,  club-housc,  and  Carrying  on  the  business  of  a  club-hous< 
aiieged  in  his     tavcm  and  cofiee-housc  keeper,  and  had  opened  the  same  ai 

declaration 

that  his  house  was  a  club-house,  and  that  divers  persons  paid  annual  subscriptions.  Thi 
payment  of  subscriptions  was  denied  by  one  of  the  defendant's  pleas,  and  evidence  wa 
given  that  a  book  was  kept  for  subscribers'  names,  and  that  two  gentlemen  wrote  their  name 
in  this  book ;  but  no  evidence  was  given  of  the  payment  of  any  subscription : — Held,  that  ther 
was  evidence  to  go  to  the  jury  in  support  of  the  allegation  in  the  declaration. 

The  defendant  pleaded  several  pleas,  but  none  of  them  at  all  referring  to  the  plaintiff' 
wife: — Held,  that  the  plaintiff  could  not  go  into  evidence  to  shew  that  his  wife  waa  m  respectabl 
person,  as  on  these  pleadings  she  must  be  taken  to  be  so : — HtM,  also,  that  the  plaintiff  couli 
Dot  go  into  evidence  to  shew  that  his  wife  had  become  ill,  and  died  soon  after  the  publicmtion  c 
the  libels. 
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a  club-house^  and  carried  on  the  said  business  there ;  and  ^g^Q 
that  divers  persons  had  paid  divers  annual  sums  for  the 
privilege  of  using  and  frequenting  the  said  house;  and 
that  the  defendant^  in  a  certain  newspaper  called  the 
Satirist^  on  the  22nd  of  March^  1840^  published  a  libel 
on  the  plaintiff.  This  libel  imputed  that  the  Cocoa 
Tree  in  St.  Jameses  Street  '^was  opened  by  a  party  of 
play-table  sharpers^  under  the  recognised  leadership  of  a 
woman  of  notorious  character.^'  The  2nd  count  stated 
another  libel^  in  the  Satirist  of  the  29th  of  March.  This 
libel  contained  imputations  that  the  house  was  a  gaming- 
house, at  which  persons  were  defrauded  of  their  money. 
The  3rd  count  stated  a  third  libel,  contained  in  the 
Satirist  of  the  5th  of  April,  which,  after  making  similar 
imputations,  stated  that  a  sporting  Earl,  who  had  beeii 
plundered  of  some  money  there,  went  with  some  friends, 
and  took  away  a  case  of  fraudulent  dice ;  and  it  then  went 
on  to  state,  that  ''  the  keeper  of  the  den,  a  notorious 
woman,  who  formerly  kept  a  house  of  ill  fame  at  Pimlico, 
and  subsequently  lived  in  Panton  Square,  and  recently  in 
Bolton  Row,  being  discovered  by  the  party,  they  removed 
the  brick-dust  from  her  cheeks,  substituting  layers  of 
black  lead,  in  order,  as  they  said,  that  she  might,  in 
colour  at  least,  be  a  correct  representation  of  her  foster- 
father,  his  Satanic  majesty.'^  The  declaration  also  stated 
special  damage,  but  of  this  no  evidence  was  given. 
Pleas — 1st,  not  guilty;  2nd,  as  to  so  much  of  the  decla- 
ration as  related  to  the  plaintiff^s  opening  the  house  as 
a  club-house,  and  carrying  on  the  business  as  a  tavern 
and  coffee-house  keeper — a  plea,  denying  that  the  plain- 
tiff did  so;  3rd,  as  to  the  allegation  that  persons  paid 
annual  sums  for  the  privilege  of  using  the  house  as 
a  club-house — a  plea,  denying  that  they  had  done  so; 
4th,  to  a  part  of  the  first  count — a  plea,  stating  in  sub- 
stance that  the  plaintiff  and  a  person  named  Smart,  and  a 
woman  of  notorious  character,  named  Harrison,  kept  the 
house  called  the  Cocoa  Tree  as  a  common  gaming-house ; 
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1840.  ^^'  ^  ^  P^  ^  ^^^  ^^^^  ^^  ^^^  second  countj  tliat  the 
plaintiff  had  knowingly  suffered  loaded  dice  to  be  used  in 
the  house^  whereby  persons  were  defrauded  by  the  plain- 
tiff; 6thj  to  the  whole  of  the  first  county  that  the  plaintiff 
kept  a  common  gaming-house ;  7th  and  8th,  the  like  as 
to  the  whole  of  the  second  and  third  counts.  These  three 
latter  pleas  were  in  the  usual  form  of  an  indictment  for 
keeping  a  common  gaming-house.  Replication  as  to 
those  pleas  which  concluded  to  the  country,  a  similiter, 
and  as  to  the  other  pleas,  de  injuria. 

It  was  opened  by  Thesiger  for  the  plaintiff,  that 
the  plaintiff  had  taken  the  house  known  as  the  Cocoa 
Tree  club-house,  in  St.  James's  Street,  intending  to  open 
it  as  a  club-house,  and  that  several  gentlemen  had  become 
subscribers  to  it;  and  that  soon  after  the  publication  of 
these  Ubels  the  plaintiff's  wife  had  become  ill,  and  died. 

The  publication  of  the  libels  by  the  defendant  was 
proved ;  and  to  prove  the  introductory  allegations  of  the 
declaration,  two  of  the  plaintiff's  servants  were  called,  who 
proved  that  the  house  had  been  fitted-up  as  a  club-house; 
and  one  of  them  proved  that  a  book  was  kept  for  sub- 
scribers to  insert  their  names,  in  which  book  he  had  seen 
Count  d'Orsay  and  Colonel  Bentinck  put  their  signatures ; 
but  there  was  no  evidence  of  any  subscription  having  been 
actually  paid. 

Thesiger,  for  the  plaintiff,  proposed  to  ask  one  of  the 
witnesses  as  to  the  state  of  health  of  the  plaintiff's  wife 
just  after  these  libels  were  published. 

Chadtmcke  Jones,  for  the  defendant. — I  submit  that  any 
thing  that  has  occurred  to  Mrs.  Guy  cannot  be  evidence  in 
this  cause. 

Coleridge,  J. — How  is  it  relevant  to  any  of  these  is- 
sues? The  plaintiff  could  not  in  this  action  recover 
damages  either  for  the  sufferings  of  his  wife,  or  for  the 
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loss  occasioned  by  her  death.    It  does  not  seem  to  me  to        1940, 
be  relevant  to  the  inquiry. 

Thenger, — I  submit  that  it  is  evidence,  as  shewing  the 
general  nature  and  character  of  these  libels.  They  refer 
in  direct  terms  to  the  plaintiflTs  wife ;  and  we  may  there- 
fore be  allowed  to  give  general  evidence  of  the  effect  the 
libels  had  on  her. 

Coleridge,  J. — ^If  you  had  stated  her  illness  on  the  re- 
cord, you  could  not  have  gone  into  evidence  of  it ;  and  I 
think  you  cannot  do  so  the  more,  as  you  have  not  stated  it. 

TheHger. — ^As  the  libels  assail  the  plaintiff's  wife,  may  I 
shew  that  she  is  a  respectable  person  ? 

Coleridge^  J. — I  think  that  she  must  be  taken  to 
be  so. 

The  evidence  was  rejected. 

Chadtoicke  Jones  objected  that  there  was  no  evidence  on 
the  third  issue,  that  any  one  had  paid  any  subscription. 

Coleridge,  J. — I  think  there  is  evidence  to  go  to  the 
jury. 

Chadwicke  Jones,  for  the  defendant,  addressed  the  jury 
on  that  point,  and  also  in  mitigation  of  damages. 

Coleridge,  J.,  left  it  to  the  jury  to  say  whether,  on  the 
evidence,  they  were  satisfied  that  subscriptions  had  been 
paid,  or  whether  they  thought,  by  putting  their  names  in 
the  book,  the  gentlemen  who  had  been  mentioned  merely 
meant  to  intimate  that  they  were  wiUing  to  become  sub- 
scribers. 

Verdict  for  the  plaintiff  on  all  but  the  third 
issue,  with  £100  damages;  and  on  the 
third  issue,  for  the  defendant. 
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1840.  Theriger  and  Hoggina,  for  the  plaintiff. 


<}uY  Chaduncke  Jones,  and  Wingrove  Cooke,  for  the  defendant 

GRXaORT. 


[Attornies — Nias  and  Hodgion  4*  B.] 


Read  v.  Dunbmore. 

Dee,  7th.         * 

The  plaintiff,  a  ASSUMPSIT.— The  first  count  of  the  declaration  stated 
carpenter,  sued  "  that  before  and  at  the  time  of  the  plaintiff  entering  into 
?he  owtoin^of  ^^^  service  and  employ  of  the  defendant^  and  of  the  making 
the  trade,  by     of  the  promise  of  the  defendant  as  hereinafter  next  men- 

which  the  mas- 
ter, when  the     tioned,  the  defendant  exercised  and  carried  on  the  trade 

Mnuo^work  in  ^^^  business  of  a  carpenter  in  London^  and  thereupon 
hM^""a'Ae  heretofore  to  wit,  on  the  1st  day  of  September,  A.D. 
coach- fare  of     1839,  in  consideration  that  the  plaintiff  at  the  defendant's 

the  man  back  i  •  i 

to  London,  and  request  had  entered  into  the  service  and  employ  of  the  de- 
^Triage  oHii's  Pendant,  in  his  said  trade  and  business  in  a  certain  ca- 
^^^%A  ^h*^'hi  P^^^y>  *^  ^^*>  ^  a  journeyman  carpenter,  upon  and  subject 
custom  did  not  to  Certain  terms  and  conditions,  that  is  to  say,  that  the 
Unf  man,  while  defendant  should  pay  the  plaintiff  for  his  expenses  by  him 
wal^dimined '  incurred  in  travelling,  and  in  carrying  and  conveying  his 
for  misconduct,  tools  of  trade  firom  London  to  any  place  in  the  country  to 

or  dismissed  .      . 

himself.  The  which  the  defendant  should  order  the  plaintiff  to  go,  and 
fo^unded  on  a "  *^  which  the  plaintiff  should  accordingly  go  in  the  course 
supposed  gene-  ^f  j^jg  gj^j  scrvicc,  and  employ  to  do  and  perform  work  for 

ral  custom  '  "^     •^  -^ 

without  these  the  defendant  with  those  tools,  and  also  pay  the  plaintiff 

the  Judge  at  for  his  expenses  by  him  incurred  in  travelling  and  in  car* 

lowed  the*  de-  U^^S  ^^^  Conveying  his  said  tools  back  again  from  that 

cUraUon  to  be  place  to  Loudon  aforesaid,  he,  the  defendant,  then  nio- 

amended  by  in-  *  '  r 

serting  these 

exceptions,  and  adding  averments  that  the  plaintiff  was  not  dismissed  for  cause,  and  did  nol 
dismiss  himself,  the  plaintiff  paying  the  costs  occasioned  by  this  amendment. 

If  a  master  carpenter  sends  his  men  from  London  to  work  at  a  gentleman's  hovse  in  tbt 
country,  he  may  dismiss  them  for  improper  conduct,  although  it  does  not  amount  to  either 
moral  misconduct,  wilful  disobedience,  or  habitual  neglect ;  and  where,  in  such  a  case,  a  jonr* 
neyman  was  found  in  one  of  the  preserves  of  the  gentleman  at  whose  house  the  work  was 
done,  after  a  caution  had  been  given  to  him  to  keep  the  paths,  and  upon  complaint  by  the  gca* 
tleman,  the  master  dismissed  the  journeyman,  the  Judge  left  it  to  the  jury  to  say  whether  tht 
master  was  not  justified  in  such  dismissaL 
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mised  the  plaintiff  that  he  would  perform  and  fulfil  those  1840. 
terms  and  conditions ;  and  the  plaintiff  avers  that  he^  con- 
fiding in  the  said  promise  of  the  defendant^  did  continue 
in  the  said  service  and  employ  on  the  terms  and  con- 
ditions aforesaid  for  a  long  time^  to  wit^  until  the  15th  of 
June^  1839^  and  that^  in  the  course  of  the  said  service  and 
employ^  and  whilst  the  plaintiff  was  therein,  to  wit,  on 
the  28th  of  May,  1839,  the  defendant  ordered  the  plain- 
tiff to  go  to  a  certain  place  in  the  country,  to  wit,  to 
Staunton  in  Wiltshire,  to  do  and  perform  work  for  the  de- 
fendant with  the  plaintiff's  tools  of  trade,  and  the  plaintiff 
then  accordingly  did  go  and  travel  from  London  aforesaid  to 
that  place,  and  cause  and  procure  his  tools  of  trade  to  be 
carried  and  conveyed  thereto,  to  do  and  perform  the  said 
work  for  the  defendant;  and  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  go  and  travel,  and  cause  to  be  car- 
ried and  conveyed  his  said  tools  back  again  from  that 
place  to  London  aforesaid;  And  the  plaintiff  avers  that  he, 
the  plaintiff,  did  incur  and  pay  divers  expenses,  amounting 
to  wit,  to  £10,  in  and  about  this  said  travelling,  and 
causing  to  be  carriied  and  conveyed  his  said  tools  back 
again  from  the  said  place  in  the  country  to  London 
aforesaid,  whereof  the  defendant  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  same;  yet  the  defendant,  not  re- 
garding his  said  promise,  hath  not  yet  paid  the  plaintiff 
the  said  sum  of  £10,  or  any  part  thereof;  and  the  same 
remains  wholly  due  and  unpaid  to  the  plaintiff/' 

There  were  also  counts  for  work  and  labour,  and  upon 
an  account  stated.  Pleas — 1st,  non-assumpsit;  2nd,  as  to 
so  much  of  the  first  count  as  related  to  the  plaintiff's 
going  from  London  to  the  place  mentioned,  and  conveying 
his  tools  thither — a  plea,  that  he  did  not  incur  or  pay  any 
money  in  respect  of  the  causes  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned  (concluding  to  the 
country) ;  3rd,  as  to  the  causes  of  action  in  the  intro- 

▼OL.  IX.  Q  Q  N.  p. 
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duotorj  part  of  the  2nd  plea  mentioned — a  plea  of  pa) 
ment;  4th^  as  to  the  expenses  incurred  by  the  plaintiff  i 
returning  to  London  and  bringing  back  his  tools — ^tha 
the  plaintiff^  at  the  time  of  making  the  promiaa  in  th 
first  count  mentioned^  and  in  consideration  of  the  pn 
mises^  promised  to  conduct  himself  honestly^  j^^^y^  ^< 
with  due  propriety  and  decorum  during  the  period  of  hii 
serrice^  and  that  he  did  not  do  so;  wherefore  the  defendini 
dismissed  and  discharged  him:  and  that  these  expense 
Were  incurred  after  such  dismissal  and  discharge  (a),    fie 


(a)  As  the  fbrm  of  the  plea  may 
be  useful  in  practice  we  have  sub- 
Joined  it : — **  And  for  a  further 
plea  in  this  behalf,  as  to  so  much  of 
the  first  count  of  the  said  declar- 
ation as  relates  to  the  expenses  al- 
leged to  have  been  incurred  and 
paid  by  the  said  plaintiflfin  the  said 
plaintiff's  going  and  travelling 
ftom  and  causing  to  be  carried  and 
conveyed,  his  said  tools  back  again, 
iSrom  the  said  place  in  that  count 
mentioned  to  London  aforesaid, 
the  said  defendant  says,  that,  here- 
tofore and  at  the  time  of  the  mak- 
faig  of  the  said  promise  by  the 
laid  defendant,  as  in  the  said  first 
count  mentioned,  the  said  plaintiff 
in  consideration  of  the  premises 
therein  mentioned  in  that  behalf, 
promised  the  said  defendant  to  con- 
duct himself  honestly,  justly,  and 
with  due  propriety  and  decorum, 
during  the  period  of  the  said  ser- 
vice and  employ  in  the  said  first 
count  mentioned,  and  to  use  due 
care,  well,  diligently,  and  faithfully 
to  serve  the  said  defendant  in  such 
service  and  employ  as  aforesaid, 
and  he  the  said  defendant  then  re- 
tained and  employed  the  said  plain- 
tiff as  in  the  said  first  count  men- 
tioned, upon  the  fidth  and  in  con- 


sideration of  the  said  promise  • 
made  by  the  said  plaintiff  as  aliie 
said,  and  the  said  defendant  fm 
ther  saith,  that  he  was  always  read] 
and  willing  to  continue*  retain,  ani 
employ  the  said  plaintiff  in  the  sak 
capacity  and  upon  the  terms  ia  lb 
said  first  count  mentioned  untfl  b 
dismissed  the  said  plaintiff  as  ben 
inafler  mentioned;  and  the  isi 
defendant  further  saith  thai  lb 
said  plaintiff  did  not,  nor  wooU 
whilst  he  continued  in  the  ssi 
service  and  employ  of  the  said  de 
fendant,  as  in  the  first  comit  mca 
tioned,  conduct  himaelf  hoaesll^ 
justly,  and  with  due  propriety  an 
decorum  during  the  period  of  ^ 
said  service  and  employ  in  the  in 
first  count  mentioned ;  nor  did  ■« 
would  he  the  said  plaintiff,  use  da 
care,  well,  diligently,  and  faithfoll) 
to  serve  the  said  defendant  in  sod 
service  and  employ  as  afareisiH 
but,  on  the  contrary  thereof  b 
the  said  plaintiff,  from  time  li 
time  after  he  entered  such  serfie 
and  employ,  and  before  and  uBli 
he  was  dischai^ed  aa  bcreinsAi 
mentioned,  wrongfully,  cartlswl) 
obstinately,  and  improperly  nc| 
lected  and  refused  to  coodui 
himself  honestly,  jtBtly,  and 
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plication  to  the  3rd  plea^  a  denial  of  the  payment;  and  to 
the  4th  plea,  de  injunft. 

It  was  opened  by  Cockbum,  for  the  plaintiff,  that  the 
plaintiff  was  a  journeyman  carpenter,  and  the  defendant  a 
master  carpenter  and  builder,  and  that  the  present  claim 
was  founded  on  the  custom  of  the  trade,  that,  where  a 
journeyman  carpenter  was  sent  into  the  country  to  work, 
the  master  was  to  be  at  the  expense  of  conveying  the  jour- 
neyman and  his  tools  to  the  place  at  which  the  work  was 
to  be  done  and  back  again  to  London.  In  the  present 
case,  the  plaintiff  had  been  sent  by  the  defendant  to  work 
at  Staunton  House,  near  Highworth,  in  Wiltshire,  and  had 
paid  the  expenses  of  conveying  him  and  his  tools  thither; 
but  having  while  there  dismissed  the  plaintiff  from  his 
service,  the  defendant  refused  to  pay  the  expenses  of  the 
plaintiff^s  returning  to  town,  and  also  the  expenses  of  the 
carriage  of  his  tools  from  Staunton  House  to  London, 
amounting  to  1/.  78. 

Evidence  was  given,  that,  in  the  month  of  March,  1839, 


1840. 


Rkad 
dunbmore. 


due  propriety  and  decorum,  du- 
ring the  period  of  the  said  ser- 
vice and  employ  in  the  said  first 
count  mentioned ;  and  he  the  said 
plaintiff  greatly  misconducted  him- 
self in  such  service  and  employ 
as  aforesaid,  and  thereby  he  the 
said  defendant  was  greatly  injured, 
in  respect  of  divers  matters  and  bu- 
siness, in  which  he  employed  the 
said  plaintiff  in  his  said  service  and 
employ  as  aforesaid;  and  by  reason 
of  the  said  several  premises  it  be- 
came and  was  necessary  and  expe- 
dient for  the  due  conduct  and  ma- 
nagement of  the  said  defendant's 
business,  that  the  said  defendant 
should  discharge  and  dismiss  the 
said  plaintiff  from  his  said  service 
and  employ;  wherefore  the  said  de- 


fendant afterwards,  to  wit,  on  the 
1 5th  day  of  the  said  month  of  June, 
did  refuse  to  suffer  or  permit  the 
said  plaintiff  to  continue  or  abide 
any  longer  in  his  the  said  defend- 
ant's service  and  employ  as  such 
servant  in  the  first  count  mention- 
ed, and  did  discharge  and  dismiss 
him  therefrom  as  he  the  said  de- 
fendant lawfully  might  for  the 
cause  aforesaid ;  and  the  said  de- 
fendant, in  fact,  finlher  saith  that 
the  said  several  expenses,  in  the  in- 
troductory part  of  this  plea  men- 
tioned, were  incurred  by  the  said 
plaintiff  after  such  dismissal  and 
discharge  by  the  said  defendant  as 
in  the  said  first  count  mentioned, 
and  this  he  the  said  defendant  is 
ready  to  verify,  &c." 


qq2 
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1840.  ^^^  plaintiff  was  sent  down  to  work  at  Staunton  House  hj 
the  defendant^  and  that  while  there  he  was  dismissed ;  and 
that  his  coach-fare  back  to  London  was  £1^  and  the  car- 
riage of  his  tools  78. ;  and  several  witnesses  stated  the  cus- 
tom of  the  trade  to  be^  that  when  a  man  is  to  be  sent  to  do 
work  in  the  country^  time  is  allowed  for  the  man  to  pack 
his  tools^  and  he  does  so^  and  carries  them  to  his  master's 
office^  and  then  goes  to  the  place  in  the  coimtry^  the  mas- 
ter paying  the  man's  coach  fare,  and  sending  and  paying 
the  carriage  of  the  tools ;  and  when  the  man's  work  is 
done  there,  the  master  is  at  the  expense  of  the  man's 
coach  fare  back  to  London,  and  also  the  carriage  of  the 
tools;  and  the  men  are  allowed  for  their  time  in  travelling 
at  the  same  rate  as  when  at  work :  but  the  witnesses,  who 
were  called  to  prove  the  custom,  stated,  that  if  the  man, 
while  in  the  country,  was  dismissed  for  gross  misconduct^ 
or  dismissed  himself,  the  custom  was  for  the  master  not  to 
pay  either  the  man's  coach  fare  back  to  London,  or  the 
back  carriage  of  his  tools. 

Thesiger,  for  the  defendant. — The  plaintiff  sues  on  a 
custom  of  the  trade,  grafted  on  his  contract  with  the  de- 
fendant. The  custom  is  stated  generally  in  the  declar- 
ation, and  the  evidence  is  of  a  custom,  with  restrictions  as 
to  dismissal  for  cause,  and  where  the  person  dismisses  him- 
self. The  authorities  shew,  that,  if  a  qualified  custom  be 
proved,  that  does  not  support  an  allegation  of  a  general 
custom. 

Cockbum. — I  hope  that  your  Lordship  will  allow  us  to 
amend,  by  adding  the  exceptions  of  a  dismissal  for  cause^ 
or  by  the  party  himself. 

Coleridge,  J.  —  You  wish  to  introduce  those  excep- 
tions, and  to  allege  that  the  plaintiff  was  not  dismissed  for 
cause? 
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Cockbum. — And  also  that  the  plaintiff  did  not  dismiss        1940. 
himself.  "^     ^    ^ 

Read 

«. 

Thesiger. — K  it  had  been  so  alleged  in  the  first  instance^     Duhsmors. 
we  might  have  traversed  the  allegation^  and  concluded  to 
the  country. 

Cockbum. — That  would  be  a  matter  entirely  beside  the 
merits^  and  would  merely  affect  the  right  to  reply. 

Coleridge^  J.— I  think  I  ought  to  allow  the  amend- 
ments ;  but  it  must  be  on  payment  of  such  costs  as  are 
occasioned  by  them. 

On  the  part  of  the  defendant — ^it  appeared^  that  the  plain- 
tiff and  other  workmen  of  the  defendant  were  at  work  at 
Staunton  House^  the  residence  of  the  Rev.  John  Trenchard; 
and  that^  in  the  month  of  May^  1839>  the  defendant's  fore- 
man (in  consequence  of  a  complaint  from  Mr.  Trenchard's 
gamekeeper)  directed  the  plaintiff  to  keep  off  the  pre- 
serves^ and  keep  on  the  foot-paths ;  and  it  was  proved  by 
Mr.  Trenchard^  that,  on  the  evening  of  the  15th  of  June, 
he  found  the  plaintiff  and  two  other  of  the  workmen  in 
one  of  his  preserves,  in  which  there  was  no  path;  and  that 
he,  believing  they  had  been  poaching,  desired  to  see  what 
they  had  got  in  a  handkerchief  which  the  plaintiff  carried, 
and  the  plaintiff  produced  two  young  pigeons,  which  ap- 
peared to  have  been  taken  from  a  nest;  and  that  on  his 
desiring  the  plaintiff  to  replace  them  in  the  nest,  the  plain- 
tiff did  so.  Mr.  Trenchard  also  stated,  that,  at  that  time  of 
the  year  it  was  important  that  his  preserves  should  not  be 
disturbed,  as  the  pheasants  were  sitting.  It  was  further 
proved,  that,  on  the  same  evening  Mr.  Trenchard  com- 
plained of  the  conduct  of  the  plaintiff  to  the  defendant's 
foreman,  and  the  plaintiff  was,  in  consequence,  dismissed. 

Cockbum. — It  is  for  your  Lordship  to  say  whether  this  is 
a  sufScient  ground  of  dismissal.     In  the  case  of  Callo  v. 
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1840.  Brtmncker  {a),  Mr.  Justice  J.  Parke  lays  it  down^  that 
master  may  dismiss  his  servant  for  moral  misconduct^  w 
fal  disobedience^  or  habitual  neglect.  Here  the  plaint 
was  not  guilty  of  any  misconduct  in  his  service. 

Coleridge^  J. — I  think  it  is  a  question  for  the  jnr 
This  is  not  at  all  like  the  case  of  a  yearly  servant^  whi( 
the  plaintiff  was  in  the  case  you  have  cited.  If  the 
persons  had  been  found  poaching^  that  would  not  ha^ 
been  misconduct  in  their  employment ;  but  could  any  oi 
say  that  the  defendant  would  not  have  been  justified  i 
discharging  them  for  it  ? 

Cockbuam. — ^That  would  be  "moral  misconduct/' 

CoLEKiDOE^  J. — ^Not  in  the  sense  in  which  Mr.  Justii 
J.  Parke  uses  the  term. 

Cockbum,  in  reply. — This  was  not  misconduct  by  il 
plaintiff  in  his  service^  and  is  not  such  conduct  as  the  nuu 
ter  has  any  control  over.  If  these  men  had  gone  out  fi 
a  walk^  and  had  trespassed,  is  that  any  ground  for  tli 
master  dismissing  them?  It  is  not  enough  that  Mi 
Trenchard  desired  that  they  should  be  dismissed.  If  H: 
Trenchard  has  had  any  right  infringed,  he  has  his  remedj 
but  he  cannot  insist  that  the  defendant  shall  diwmiM  hi 
men.  There  is  no  ground  for  supposing  that  these  mei 
had  been  poaching.  The  allegation  in  the  plea,  is,  thi 
the  plaintiff  was  to  conduct  himself  honestly,  justly,  an 
with  propriety. — Of  what  dishonesty,  injustice,  or  impro 
priety  has  he  been  guilty  ? 

Coleridge,  J.,  (in  summing  up). — There  is  now  n 
doubt  as  to  the  custom,  as  it  is  conceded  that  the  master  i 
to  be  at  the  expense  of  bringing  the  man  and  his  tool 

(o)  Ante,  Vol.  4,  p.  518. 
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back  to  London;  but  that  that  does  not  apply^  if  the  service  i^^^ 
is  terminated  in  the  middle  of  the  work^  either  by  the  mis- 
conduct of  the  man,  or  by  his  dismissing  himself.  The 
only  question  is,  whether  the  defendant  was  justified  in 
dismissing  the  plaintiff,  under  the  particular  circum- 
stances of  this  case  ?  This  is  not  like  the  case  of  a  yearly 
servant,  where  the  contract  is  more  permanent ;  for,  as  far 
as  we  know,  this  contract  might  not  have  extended  beyond 
this  particular  work.  It  is  proved  that  the  plaintiff  went 
to  Staunton  in  March,  and  was  dismissed  in  June,  and  that 
the  game  is  preserved  on  this  property.  Now,  Mr.  Trench- 
ard  had  as  much  right  to  preserve  his  game,  as  any  other 
gentleman  has  to  preserve  his  flower-garden;  and  it  is 
proved,  that  a  communication  was  made  to  the  plaintiff 
from  the  gamekeeper  in  May,  and  that  in  June  Mr. 
Trenchard  found  the  plaintiff  in  the  preserves,  as  he  sus- 
pected for  the  purpose  of  poaching,  but  of  that  there  is  no 
evidence;  and  then  Mr.  Trenchard  complains  of  the  plain- 
tiff, and  he  is  dismissed.  It  has  been  said,  that  this  af- 
forded no  just  ground  of  dismissal,  and  that  the  plaintiff 
was  merely  taking  a  walk.  However,  in  dealing  with  this 
question,  I  think  that  you  ought  to  consider  what  Mr. 
Trenchard  had  a  right  to  expect  from  the  defendant  and 
his  men.  K  a  gentleman  engages  a  tradesman  who  has 
several  workmen  under  him,  he  has  a  right  to  expect  that 
the  workmen  will  conduct  themselves  well;  and  Mr.  Trench- 
ard might  very  reasonably  say,  that  he  would  not  have  all 
these  men  walking  in  his  preserves,  because  they  might  do 
as  much  harm  in  July  by  walking  there,  as  they  might 
do  in  October  by  killing  the  game.  It  is  said  that  they 
did  no  damage;  but  I  do  not  think  that  it  entirely  depends 
on  that,  because  it  might  have  been,  that  Mr.  Trenchard 
might  have  said,  I  will  not  allow  the  workmen  to  go  into 
my  garden ;  and  if  they  had  done  so,  they  would  have  done 
no  actual  damage ;  but  still,  if  the  defendant  employed  per- 
sons who  acted  in  that  way,  he  would  soon  find  that  he 
was  injured  in  his  business,  and  would  lose  his  custom,  be- 
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cause  gentlemen  would  not  engage  him.  Yon  will  bbj, 
whether  the  plaintiff  did  not  go  down  to  Staunton  on  the 
understandings  and  undertakings  that  he  was  to  conduct 
himself  decorously  and  properly^  and  whether  the  defend- 
ant was  not  justified  in  dismissing  him. 

Verdict — ^for  the  plaintiff  on  the  Ist 
and  4th  issues^  and  for  the  de- 
fendant on  the  2nd  and  3rd. 


Cockbum,  and  E.  JameSy  for  the  plaintiff. 
TheAgeTy  and  OgU^  for  the  defendant. 


[Attornies— £.  8f  T.  S.  Keighiley,  and  Turner.^ 


Adjourned  Sittings  in  London  after  Michaelmas  Term,  1840. 


BEFORE    LORD    DENMAN^    C.  J. 


Carman  v.  Edwards  and  Wormald,  Gent,  two  &c. 

Assumpsit  for  money  had  and  received,  with  a  count 
upon  an  account  stated.     Flea,  non-assumpsit. 

It  appeared,  that,  in  the  year  1839,  a  person  named 

Strutt  had  drawn  a  bill  of  exchange  on  the  plaintiff  for 

j£15,  which  the  plaintiff  had  accepted,  and  this  bill  had 

been  indorsed,  by  Strutt,  to  a  person  named  Comer,  in 

after  on  B  "&  c.  ^^^^^  hands  it  was  when  it  became  due,  in  April,  1839. 

balancing  their 

account,  a  small  balance  was  found  to  be  in  favour  of  6.,  which  was  paid  by  C.  to  B.,  and  the 
bill  given  back  to  B.  After  this  M.  desired  Messrs.  E.  &  W.  to  bring  an  action  on  the  bill  in 
the  name  of  C,  and  gave  them  the  bill  and  a  letter  from  A.  to  C.  on  the  subject  of  it  Messrs. 
E.  &  W.  commenced  an  action  against  A.  at  the  suit  ofC,  and  A.  paid  them  the  amount  of  the 
bill  and  interest,  and  also  the  costs.  It  was  proved  by  C.  that  he  had  never  given  any  author- 
ity for  the  bringing  of  this  action: — Held^  that  A.  might  recover  back  the  amount  of  the  bill, 
and  interest  and  costs,  from  Messrs.  E.  &  W.  in  an  action  for  money  had  and  received  ;  and  that 
their  having  acted  bona  fide  on  the  belief  that  they  had  the  authority  of  C,  and  the  fact  of  their 
having  paid  over  the  amount  of  the  bill  and  interest  to  M.,  were  no  grounds  of  defence  to  such 
an  action. 


D^c.  11/^. 

A.  accepted  a 
bill  for  £15, 
drawn  on  him 
by  B.,  which  B. 
indorsed  to  C, 
and  which  was 
dishonored. 

B.  owed  A.  a 
balance  of 
£102.  and  se- 
veral months 


Edwards. 
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Previously  to  that  time  the  plaintiff  had  stopped  pajment,         1840. 
and  at  that  time  Strutt  owed  the  plaintiff  a  balance  of  109/.      ^""^^^^ 

C^  AB.M  AN 

28.10d.  and  Strutt  therefore  could  not  have  successfully  v, 

sued  the  plaintiff  if  the  bill  had  been  in  his  hands.  On  the 
4th  of  November^  1839^  there  was  a  settlement  of  accounts 
between  Comer  and  Strutt^  and  there  then  being  a  balance 
of  a  few  shillings  in  favour  of  Strutt^  it  was  paid  to  him  by 
Corner^  and  the  bill  for  j£15  given  back  to  Strutt.  On  the 
6th  of  November^  1839^  the  plaintiff  was  served  with  a 
copy  of  writ  of  summonses  at  the  suit  of  Corner^  the  writ 
being  indorsed  as  follows  : — 

"  This  writ  was  issued  by  Messrs.  Edwards  &  Wormald, 
No.  2,  Great  James  Street,  Bedford-row,  in  the  county 
of  Middlesex,  attornies  for  the  said  Henry  Comer. 

'^The  plaintiff  claims  j£15,  with  interest  thereon,  from 
29th  January,  1839,  until  day  of  payment,  for  debt,  and 
1/.  15«.  for  costs;  and  if  the  amount  thereof  be  paid  to 
the  plaintiff  or  his  attornies  within  four  days  from  the  ser- 
vice hereof,  further  proceedings  will  be  stayed.'' 

It  was  proved  by  a  witness  named  Eedes,  that  he,  by  the 
desire  of  the  plaintiff,  caQed  on  the  defendants,  and  paid 
them  15/.  10«.  as  the  amount  of  the  bill  of  exchange  and 
interest,  and  £S  for  costs,  and  received  back  the  bill. 
It  was  also  proved  by  Mr.  Corner  that  he  had  never  autho-^ 
rized  the  defendants  to  bring  any  action  against  the  plain- 
tiff, and  did  not  even  know  them ;  but  this  witness  also 
stated,  that  a  person  named  Musson  had  asked  him  to  allow 
the  defendants  to  bring  the  action,  but  that  he  always  re-^ 
fused  his  consent ;  and  in  his  cross-examination  he  also 
stated,  that  he  gave  Strutt  a  letter  which  had  been  written 
to  him  by  the  plaintiff,  on  the  subject  of  the  non-payment 
of  this  bill  of  exchange,  at  the  same  time  when  he  gave 
him  back  the  bilL 

Erie,  for  the  defendants. — I  submit  that  this  action  is 
not  maintainable,  and  that,  at  all  events,  no  blame  attaches 


Camian 

9. 
EoWAADt. 
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1840.  ^  ^®  defendants.  I  am  in  no  situation  to  contend  thai 
they  had  the  actual  authority  of  Mr.  Comer ;  but  I  am  n 
a  condition  to  show  that  the  bill  was  brought  to  the  de- 
fendants by  Musson^  together  with  the  letter  whidi  the 
plaintiff  had  addressed  to  Mr.  Corner^  and  that  Strutt  had 
desired  Musson  to  give  directions  to  the  defendants  to  me 
the  plaintiff.  After  this  a  writ  was  sued  out,  and  the 
plaintiff  voluntarily  paid  the  sum  of  IB/.  10s.  to  the  de- 
fendants. It  all  arises  from  the  misconduct  of  Strutt ;  bnl 
it  is  a  question  whether,  as  there  is  no  privity  of  oontrad 
between  the  plaintiff  and  the  defendants,  this  action  csi 
be  maintained;  and  I  submit  also^  that,  to  support  any  ac- 
tion in  a  case  of  this  kind,  there  must  be  mala  fides.  Hem- 
I  ever,  in  the  present  case,  so  far  from  that,   there  was  i 

mutual  mistake  of  fauct  by  the  plaintiff  and  also  by  the 
defendants ;  and  that  being  so,  I  submit  that  the  pie- 
sent  action  will  not  lie :  and  in  addition  to  this,  I  an 
in  a  condition  to  prove  that  the  sum  of  15/.  10s,  for  thi 
amount  of  the  bill  and  interest  has  been  paid  ov^  ti 
Musson. 

Lord  Denman,  C.  J. — Giving  you  credit,  Mr.  JBrle,  fa 
all  the  facts  you  have  opened,  I  am  of  opinion  that  the; 
afford  no  answer  to  the  present  action.  Your  dienti 
should  have  ascertained  whether  they  had  the  authoritj 
of  the  person  in  whose  name  they  sued^  before  they  brought 
the  action.  It  was  their  own  neglect  if  they  did  not  do 
so,  and  I  think  that  they  were  guilty  of  negligence  ii 
bringing  an  action  for  a  man  they  never  saw,  without 
first  ascertaining  that  they  had  his  authority.  The  plain- 
tiff is  in  no  fault  at  all,  and  the  defendants  have  received 
money  that  they  had  no  right  to,  and  that  is  money  hai 
and  received  to  the  plaintiff's  use.  I  think,  also,  iha; 
the  bona  fides  of  the  defendants,  and  the  fact  of  their  hav 
ing  paid  over  the  money  to  Musson,  are  no  grounds  <rf  de 
fence.    The  defendants  acted  on  the  supposition  that  the" 
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Vedict  for  the  plaintiff — Damages^  18/.  10s. 

Theaiger  and  Carrington,  for  the  plaintiff. 
Erie  and  Atherion,  for  the  defendants. 


[Attomies— 7.  Dimes^  and  Edwards  ^  Wormaid.'] 
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had  an  authority  which  they  had  not.    There  must  be  a        ig40. 
yerdict  for  the  plaintiff  (a). 


Carman 


EOWA&DS. 


In  the  ensuing  term  Atherion  applied  to  the  Courts  to 
reduce  the  damages  to  the  sum  of  £3^  the  amount  of  costs 
received  by  the  defendants^  but  the  Court  refused  a  rule. 


(a)  In  the  case  (^  RchMon  ▼. 
Eaton,  IT.  R.  62,  it  was  held,  that, 
if  A.  be  indebted  to  B.  and  pay 
such  debt  to  the  attorney  of  a  pei> 
son  suing  A.  in  B.'s  name,  but 
without  his  authority,  A.  is  liable 
notwithstanding  to  pay  B.  again, 


and  A.'s  remedy  is  against  the  at- 
torney, although  the  attorney  con- 
ceived he  was  acting  under  the 
real  authority  of  B.  See  also  the 
case  of  Dupen  v.  Keeling,  ante, 
Vd.  4,  p.  102. 


BEFORE  MR.  BARON  GURNET. 


{Who  sat  for  the  Lwd  Chief  Justice.) 


Lees  v.  Hoffstadt. 

A.SSUMPSIT  on  a  bill    of  exchange  by  the  holder  tn  assumpsit  by 
against  the  acceptor.     The  declaration  stated^  that  Rogers  Linsuhe'ac^ 
the   drawer,    indorsed   to   the  plaintiff.     The   defendant  ccptorofabiU 

'^  of  exchange, 

pleaded  specially^  that  the  bill  was  drawn  and  accepted  for  the  declaration 

sUted  that  the 
drawer  indorsed 
to  the  plaintiff.  The  defendant  pleaded  that  the  bill  was  drawn  and  accepted  for  his  accommo- 
dation, and  handed  to  the  drawer  that  he  might  get  it  discounted ;  that  the  drawer  indorsed  it 
in  blank,  and  delivered  it  to  one  A.  to  get  it  discounted,  who,  against  good  faith,  delivered  it 
to  the  plaintiff  for  a  purpose  unknown  to  the  defendant,  of  all  which  facts  the  plidntiff  had  no* 
tice  : — Held,  that  on  this  state  of  the  pleadings  the  defendant  must  begin. 


"T^^        tfccK  U:  Mgkl  pet  h  C3M9XSUA 

;  it  un  Utrnkf  Mttd  if^mrti  k  to 

€fjnated,  who,  *pam^  pud  fnsb. 


tiff^  f!ur  a  parpMe  mJuiovn  to  tfce 
ffhutttitt  had  notice  </  these  £Ktft. 

I/um/ref,  fur  the  plaintiff. — The  defpndant  mint  begii 
M  the  iMme  is  on  him. 

Bramwell,  for  the  defendant. — ^The  plea  is,  in  effect,  \ 
plea  that  Bogen,  the  drawer,  did  not  indorse  to  the  plain 
tiff«  Atkinson,  like  any  other  holder,  had  a  power  to  in^ 
dorse,  for  any  purpose,  to  any  person  not  having  notia 
of  his  limited  rights.  Here  the  plaintiff  had  that  notion 
and  therefore  he  cannot  rely  on  the  general  implied  powa 
of  a  holder  to  indorse.  Nor  can  he  rely  on  the  expres 
power  given  to  Atkinson  by  Rogers,  because  thia  was  not 
an  indorsement  in  pursuance  of  that  power.  In  other 
words,  the  delivery  to  the  plaintiff  was  unauthorised, 
and  ho  knew  it.  The  facts  stated  would  have  maintain- 
ed a  traverse  that  Rogers  did  not  indorse  in  answer  to 
priniu  facie  evidence  that  he  did.  This  case  is  distinguish- 
able from  cases  imputing  fraud;  as,  in  them,  an  indorsement 
in  fact  is  admitted.  Here,  the  defendant  need  not  prove 
any  fraud  in  the  plaintiff's  acquisition  of  the  bill ;  because 
AikiiiBon  may  have  delivered  it  to  him,  and  he  may  have 
taken  it  to  discount  bon&  fide,  and  then  the  wrong  will  1m 
iu  now  claiming  to  sue.  This  is  an  argumentative  ^es 
amounting  to  this,  "  Rogers  did  not  indorse.''  At  all  erenta 
the  ploa  is,  that  the  plaintiff  is  not  the  true  holder  of  tb 
bill. 

QuaNiT,  B. — ^The  defendant  must  begin. 

Verdict  for  the  pdaiBtiff. 
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Hwnfreyy  and  Swan,  for  the  plaintiff.  1840. 

BramwelL  for  the  defendant.  ^^^^ 

HOPFSTADT. 

[Attomies — Dickson  and  Dickenson  8f  Ayerst,'\ 


BEFORE    MR.  JUSTICE    COLERIDGE. 

( Who  sat  for  the  Lord  Chief  Justice) 


T 


Sills  v.  Brown. 

Dec.  2Ut. 
HE  declaration  stated^  that  the  plaintiff  was  possessed  The  question  in 

of  a  barge  caUed  the  ''Maria/'  with  divers  sails,  tackle,  &c.  ;;^„'„\ig^^^^ 
and  of  a  boat  fastened  to  it,  and  of  a  careo  of  stone  on  case,  is.  whether 

'  ^  the  plaintiff;  Uy 

board  the  barge,  which  said  barge  was  lawfully  sailing  in  his  negligence 
the  river  Thames;  and  the  defendant  was  possessed  of  a  condu^ct^^suh- 
certain  brig  called  the  "  Jarrow,''  sailing  in  the  said  river,  Jribu^eSy^thc 
under  the  management  of  his  servants:  and  also  of  a  certain  occurrence  of 

,      the  injury  of 

anchor,  which  was  suspended  from  and  annexed  to  the  said  which  he  com- 
brig;  yet  the  defendant  not  regarding  his  duty,  on  the  17th  ^eVmount otM, 
October,  1838,  by  his  said  servants,  took  so  little  and  such  but  to  its  occur- 

'  '     'f  '  rence.  There- 

bad  and  improper  care  of  his  said  brig,  and  of  the  said  an-  fore  where  a 

briff  was  carrv- 

chor,  in  the  direction  and  management  of  the  same,  and  ing  the  anchor 

•  •  • 

conducted  himself  by  his  said  servants  in  so  negligent,  |^n*wy  tolhe 
careless,  unskilful  and  improper  a  manner,  that  the  said  ^y*^*''!,®*^  ^^* 

^     ^  '  River  Thames, 

brig,  with  the  said  anchor  so  suspended,  &c.  &c.,  ran  foul  of  at  the  time 

when  she  came 
in  collision  with 
a  barge,  it  was  Held,  that  the  improper  carrying  of  the  anchor  would  not  of  itself  be  sufficient  to 
malce  the  owner  of  the  brig  responsible  in  damages,  if  the  barge,  by  departing  from  the  Icnown 
rule  of  the  river,  brought  herself  into  the  situation  in  which  the  brig  struck  her,  although  but 
for  the  position  of  the  anchor  the  collision  would  not  have  produced  the  injury  complained  oC 
The  deposition  of  a  witness  taken  before  the  coroner  on  an  inquiry  touching  the  death  of  a  per- 
son killed  by  the  collision,  is  receivable  in  evidence  in  the  action  for  damages,  if  the  witness  be 
shewn  to  be  beyond  the  sea. 

A  nautical  witness  cannot  be  asked  whether  he  thinks,  having  heard  the  evidence  in  the 
cause,  that  the  conduct  of  the  captain  was  correct  or  not. 

Evidence  of  a  practice  in  contravention  of  a  by-law  is  not  receivable. 

The  rule  of  the  river  is,  that,  if  a  light  vessel  is  going  free,  and  a  loaded  vessel  is  coming  close 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded  vessel  to  keep  her  course,  and  of  the  vcisel  going 
free  to  bear  away. 
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1840.  ^^^  struck  against  the  barge^  and  the  anchor  pierced,  broke, 
shattered^  damaged^  and  injured  the  said  barge;  so  that  tbc 
same^  with  the  cargo  of  stone^  &c.^  sunk  in  the  riyer,  and 
became  wholly  lost  to  the  plaintiff^  &c.,  &c.,  &c. — Plear- 
Not  Guilty. 

The  facts  of  the  case  were  in  substance  as  follow : — ^The 
plaintiff^s  barge^  on  the  night  of  the  18th  October,  1838, 
started  from  that  part  of  the  river  Thames^  which  is  called 
the  North  Fleet  Hope^  and  was  proceeding  with  the  tide, 
but  against  the  wind^  up  the  river.  The  state  of  the  tide 
was  what  is  called  young  flood.  The  wind  was  W.  N.  W.; 
the  night  was  clear^  so  that  both  shores  were  discoverable^ 
and  a  vessel  could  see  another  at  a  distance  of  about  a 
quarter  of  a  mile  off.  The  barge^  which  was  loaded^  wai 
standing  across  to  the  south  shore.  The  defendant's  brig, 
which  was  lights  was  going  down  the  river  with  the  anchor 
hanging  firom  the  larboard  bow^  so  as  that  a  portion  of  it 
was  under  water.  This  was  done,  because  the  intention 
was  to  drop  the  anchor  (which  had  not  long  been  taken 
up)  again,  as  soon  as  they  could  find  a  convenient  bertL 
The  men  on  board  the  barge,  seeing  the  brig  coming  down, 
as  they  thought,  in  such  a  line  that,  if  the  barge  had  con- 
tinued her  course,  the  brig  would  have  struck  her  amid- 
ships, ported  their  helm  and  got  into  stays^  which 
caused  the  anchor  of  the  brig  to  strike  the  barge,  so  as  to 
sink  it,  and  unfortunately  to  cause  the  death  of  the  plain- 
tiff^s  son,  who  was  on  board  at  the  time.  It  was  agreed 
on  both  sides,  that  the  rule  of  the  river  is,  that  if  a  ligU 
vessel  is  going  free,  and  a  loaded  vessel  is  coming  dose 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded  vessel  to 
keep  her  course,  and  of  the  vessel  going  free  to  bear  away. 
On  the  part  of  the  plaintiff  it  was  contended,  that  the 
deviation  from  the  general  rule,  on  the  part  of  the  men  who 
were  on  board  the  barge,  was  rendered  necessary  by  the 
dangerous  position  in  which  the  barge  was  placed,  by  the 
brig's  neglecting,  as  they  said,  to  bear  away,  but  coming  in 
such  a  direction,  that,  if  they  had  not  put  their  helm  down 
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the  brig  would  haye  struck  the  barge.  It  was  also  con- 
tended^ on  the  part  of  the  plaintiff^  that  the  anchor  of  the 
brig  was  carried  in  a  position  which  was  forbidden  by  the 
by-laws  made  for  the  regulation  of  the  river^  and  that  no 
injury  would  have  been  done  to  the  barge  at  aU^  if  the  an- 
chor had  not  been  in  such  improper  position.  On  the  part 
of  the  defendant,  it  was  contended,  that  the  men  on  board 
the  barge  brought  the  injury  on  themselves,  by  improperly 
and  unnecessarily  departing  firom  the  rule  of  the  river,  and 
not  keeping  their  course,  as  they  were  bound  to  do.  This 
was  the  main  question  of  fact  in  the  case. 

A  witness  had  been  examined  before  the  coroner,  on  the 
inquiry  concerning  the  death  of  the  plaintiff's  son,  and 
since  his  examination  had  gone  abroad.  It  was  proposed 
on  the  part  of  the  defendant,  to  read  his  deposition,  taken 
on  oath,  before  the  coroner.  This  was  objected  to  on  the 
part  of  the  plaintiff,  but 


1840. 


CoLEKiDQE,  J.,  was  of  opiuiou  that,  under  the  circum- 
stances, the  deposition  ought  to  be  admitted,  and,  being 
properly  proved,  it  was  read  in  evidence  (a). 

Capt.  Rowland,  one  of  the  harbour-masters  of  the  port  of 
London,  produced  a  by-law  against  carrying  the  anchor 
in  the  position  in  which  the  anchor  was  on  board  the  brig. 
He  was  asked,  on  the  part  of  the  defendant,  whether,  not- 


(a)  In  PhiUipps's  Law  of  Evi- 
dence, Part  II,  ch.  4,  a.  2,  (Vol.  I, 
p.  374,  5th  edit),  it  is  taid,  "  A 
book  of  authority*'  [Bulier's  Nisi 
Prius]  ''  afler  stating  the  general 
rule,  that  depositions  are  not  evi- 
dence where  there  cannot  be  a 
cross-examination,  adds,  by  way  of 
exception,  'yet  if  the  witnesses, 
examined  on  a  coroner's  inquest  be 
dead,  w  beifondsea,  their  depositions 
may  be  read ;  for  the  coroner  is  an 


officer  appointed  on  behalf  oi  the 
public  to  make  inquiry  about  the 
matters  within  his  jurisdiction.'  " 
And  Mr.  Phillipps  further  states, 
"  It  seems  to  be  the  prevailing  opin- 
ion that  they  are  admissible,  though 
the  prisoner  may  have  been  ab- 
sent at  the  time  of  taking  the  in- 
quisition."— For  the  modeof  proo( 
see  the  page  above-mentioned,  vis. 
374. 
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withstanding  the  by-law^  it  was  not  the  practice  so  k 
carry  it  in  some  parts  of  the  river? 

Thesiger,  for  the  plaintiff^  objected  to  evidence  of  i 
practice  contrary  to  the  by-law. 

Cresswett,  for  the  defendant^  contended  that  the  yalne  d 
the  by-law  did  not  decide  the  question  of  negligence,  and 
therefore  the  practice,  though  contrary  to  it^  waa  eYideocc 
in  the  case. 


Coleridge,  J. — ^Was  of  opinion  that  evidence  of  tin 
practice  in  contravention  of  the  by-law  waa  not  admii 
sible  (a). 

Capt.  Rowland  was  then  asked,  whether^  having  hew 
the  evidence  in  the  cause,  he  thought  the  conduct  of  th 
captain  of  the  brig  was  right  or  not  ? 

Thesiger^  for  the  plaintiff,  objected. — ^This  is  puttinj 
Captain  Rowland  in  the  place  of  the  jury. 

Cresnoell,  for  the  defendant. — It  is  a  matter  of  skil 
We  cannot  get  a  nautical  jury.  It  is  similar  to  cases  ii 
which  a  medical  question  arises,  and  then  witnesses  ar 
asked  whether,  in  their  opinion,  the  treatment  was  oorrec 
or  not. 


(a)  In  the  case  of  Marriott  v. 
Stanley^  where  the  phiintiff  sought 
to  recover  damages  for  a  personal 
injury  sustained  by  him  in  conse- 
quence of  the  defendants  having 
wrongfully  exposed  to  sale  certain 
articles  of  ironmongery  on  a  public 
highway  at  Northampton,  in  de- 
fiance of  a  local  regulation,  impos- 
ing a  fine  of  £5  for  so  doing.  In 
that  case  it  was  suggested,  (but  no 
evidence  appears  to  have  been  of- 


fered of  the  fact,)  that  it 
for  the  tradesmen  of  the  town  t 
place  their  gooda  at  the  road  ad 
on  market  days.  The  leanic 
Judge  who  tried  the  cause,  told  th 
jury  inter  alia,  that  the  placin 
of  the  goods  on  the  highway  wasi 
unlawful  act,  and  that  no  loa 
usage  or  custom  could  make  it  lai 
ful. — See  further,  as  to  thb  can 
in  the  note  at  the  end  of  itoasm  ^ 
Mitchell,  and  others,  post. 
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CoLBRiDOB^  J. — ^I  think  you  cannot  ask  the  witness  to        -^^^ 
draw  a  conchision  of  £Rct;  and  then  give  hisopinion  upon  it. 

The  question^  in  the  form  objected  to^  was  not  pat;  but 
the  opinion  of  the  witness  was  obtained  by  his  being  asked, 
what  was  the  duty  of  a  captain  nnder  certain  specified  cir- 
comstanees. 

CoLBRiDOB^  J.;  in  his  summing  np,  told  the  jxuy^  that^  if  it 
was  a  pure  accident,  or  if  the  plaintiff's  servants  substan* 
tially  contributed  to  the  injury  by  their  improper  or  negli- 
gent conduct,  the  defendant  would  be  entitled  to  their 
verdict ;  but  that,  on  the  contrary,  if  the  injury  was  occa- 
sioned by  the  improper  or  negligent  conduct  of  the  de- 
fendant's servants,  and  the  plaintiff's  servants  did  not 
substantially  contribute  to  produce  it,  then  the  plaintiff 
would  be  entitled  to  their  verdict.  His  Lordship  also  told 
them,  that  if  the  mode  of  carrying  the  anchpr  contrary  to 
the  by-law  was  the  cause  of  the  injury,  and  the  plaintiff's 
servants  did  not  substantially  contribute  to  produce  it,  the 
defendant  would  be  liable,  although  the  captain  of  the 
brig  might,  for  his  convenience,  have  reasonably  carried 
the  anchor  in  such  a  position. — [After  reading  over  the 
evidence,  and  commenting  upon  it,  his  Lordship  said] . — If 
you  think  the  mischief  was  occasioned  by  any  want  of  skill, 
or  by  any  negligence  or  any  improper  conduct  whatever 
on  the  part  of  the  men  on  board  the  brig,  without  the 
men  on  board  the  barge  having  substantially  contributed 
to  produce  it,  then  the  plaintiff  will  be  entitled  to  your 
verdict.  On  the  other  hand,  if  you  think  that  the  men  on 
board  the  barge  substantially  contributed  to  the  mischief — 
to  its  happening — ^to  its  taking  place — ^then  the  defendant 
will  be  entitled  to  your  verdict. 

One  of  the  jury  afterwards  asked  his  Lordship  whether 
he  had  not  told  them,  that  the  way  in  which  the  anchor  was 
placed  had  nothing  to  do  with  the  question. 

VOL.  II.  R  R  N.  p. 
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1840.  CoLBRiDOE^  J. — No.    Ton  must  have  misunderstood 

my  observations;  if  that  was  the  impression  you  received. 
The  position  of  the  anchor  will  not  be  snflEicient  to  make 
the  defendant  liable^  if  the  plaintiff^  by  his  servants,  sub- 
stantially contributed  to  the  occurrence  of  the  injury,  not  to 
its  amount,  but  to  the  occurrence  of  it.  The  plaintiff  says, 
that;  if  the  anchor  had  not  been  in  the  position  in  which  it 
was,  no  injury  would  have  occurred  at  all;  but  that  would 
not  make  the  defendant  liable,  if  the  people  on  board  the 
plaintiff's  barge  brought  it  by  improper  or  careless  navi- 
gation into  the  position  in  which  it  received  the  injury. 

Verdict  for  the  defendant. 

JTiesiffer  and  Ogle,  for  the  plaintiff. 

C.  Cresswett,  R.  V.  Richards,   and  E.  James,  for  the 
defendant. 

[Attoraiefr— fF.  BiehardtOHj  and  Wood  ^  EUii.'} 


See  the  case  of  JRaiim  y.  MUehett  and  others,  post,  and  the 
there  referred  to  in  the  note  at  the  end  of  it 
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1839. 


COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  in  Lmdon  after  Hilary  Term^  1839. 


BEFOBE    MB.  JUSTICE   EBSKINE. 


( fVho  sat  for  the  Lord  Chief  Justice.) 


Sleath  v.  Wilson. 

CFeh.  19th. 
ASE  to  recover  damages  for  an  injury  occasioned  to  the  if  a  servant 

plaintiff  by  the  negligent  driving  of  a  servant  of  the  de-  iter's  know- 
fendant.  Pleas — Ist,  that  the  horse  and  carriage  were  not  ^®^8^  ^^«  ^" 

°  master's  car- 

the  defendant's;  2nd^  that^  the  person  driving  was  not  the  nage  out  of  the 
defendant's  servant ;  3rd^  that^  at  the  time  when  the  in-  and  with  it ' 
jury  was  sustained^  the  horse  and  carriage  were  not  in  the  fuJ^^he'TO^V 
employ  of  the  defendant,  but  were  improperly  used  by  the  "  "o^  "able ; 

,  r     r      J  J  because  he  has 

person  driving  them  for  purposes  of  his  own.  not  in  such  case 

intrusted  the 
servant  with  the 

Wilde,  Serjeant,  in  stating  the  plaintiff's  case,  referred  ^J^J^'   Jf "' 

to  the  case  of  Joel  v.  Morison  (a).  master  has  in- 

trusted the  ser- 
vant with  the 
control  of  the  carriage,  it  is  no  answer  that  the  servant  acted  improperly  in  the  management  of 
it :  but  the  master  in  such  case  will  be  liable,  because  he  has  put  it  in  the  servant's  power  to 
mismanage  the  carriage,  by  intrusting  him  with  it.  Therefore,  where  a  servant,  having  set  his 
master  down  in  Stamford  Street,  was  directed  by  him  to  put  up  in  Castle  Street,  Leicester 
Square ;  but  instead  of  so  doing  went  to  deliver  a  parcel  of  his  own  in  the  Old  Street  Road,  and 
in  returning  along  it  drove  against  an  old  woman  and  ii\jured  her ;  it  was  Held,  that  the  master 
was  responsible  for  his  servant's  act. 


(a)  Ante,  Vol.  6,  p.  501— that 
case  decides,  that,  if  a  servant  driv- 
ing his  master's  cart  on  his  master's 
business,  make  a  detour  from  the 
direct  road  for  some  purpose  of  his 
own,  his  master  will  be  answerable 
in  damages  for  any  injury  occa- 
sioned by  his  careless  driving  while 


so  out  of  his  road.  But  if  a  ser- 
vant take  his  master's  cart  without 
leave,  at  a  time  when  it  is  not 
wanted  for  the  purposes  of  bun- 
ness,  and  drive  it  about  solely  for 
his  own  purpose,  the  master  will 
not  be  answerable  for  any  iiyury 
be  may  do. 
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1839.  ^^  witnesses  on  the  part  of  the  plaintiff  stated^  tin 

the  defendant's  servant  was  driving  a  four-wheeled  phaefcoi 
drawn  by  one  horse^  along  the  Old  Street  Road^  at  a  quid 
pace ;  some  described  it  as  very  fast^  others  as  not  so  fint 
bnt  they  all  agreed  in  the  fact^  that  the  plaintiff,  whowi 
an  old  woman  nearly  seventy  years  of  age,  and  was  enm 
ing  the  road^  was  knocked  down  by  one  of  the  shafts  of  du 
carriage^  and  much  bruised^  and  had  some  of  her  teet! 
knocked  out. 

Slade,  for  the  defendant. — ^The  plaintiff's  counsel  mni 
make  out  two  things  to  entiUe  him  to  a  verdict : — Ist,  ihi 
the  servant  was  acting  within  the  due  scope  of  his  aotiio 
rity ;  and^  2ndly^  that  he  was  driving  carelessly.  The  ess 
cited  for  the  plaintiff  is  not  all-fours  with  the  present  '. 
rely  on  the  case  of  M'Manus  v.  Crickett  (a). 

I  shall  shew  that  the  servant,  on  the  present  oocaM 
was  acting  contrary  to  the  directions  of  his  master.  H 
had  no  business  in  Old  Street  Road  at  all ;  it  was  fin 
miles  out  of  his  way.  My  learned  friend  admits,  that,  if 
servant  take  his  master's  carriage  without  his  knowledge 
the  master  will  not  be  liable  for  his  acts.  I  do  not  se 
any  difference  between  that  state  of  facts  and  this,  so  fa 
as  the  conduct  of  the  servant  is  concerned.  I  see  no  dif 
ference  between  the  servant  in  the  present  case  drivii^ 
out  of  his  way^  and  the  servant  in  the  case  admitted,  fa^ln«| 
the  carriage  out  of  the  coach-house,  and  using  it  for  Iii 
own  purposes.  As  to  the  question  of  negligence,  drivinf 
on  the  wrong  side  of  the  road  is  not  proof  of  negligence; 
there  is  no  obligation  to  keep  on  any  particolar  side  of  tin 
road^  if  there  is  room  enough  on  the  road,  and  no  oUiei 
carriages  arc  in  the  way. 

(a)  1  East,  106 — that  case  de«  without  his  direction  or  assent*  bo 

«idesthat  a  master  is  not  liable  for  only  for  damage  arising  fttxn  di< 

tlie  wilful  act  of  his  servant  in  driv-  negligence  or  wfiskiykUneu  of  til 

ing  his  carriage  against  another,  servant,  when  acting  in  his  empkj 
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The  servant  who  was  driving  the  carriage  was  called  2339^ 
as  a  witness^  and  said,  "  I  drove  my  master  to  Great 
Stamford  Street ;  my  orders  were^  to  put  up  at  the  Bed 
lion  in  Castle  Street,  Leicester  Square,  and  meet  my 
master  at  the  Olympic  Theatre ;  I  went  into  Old  Street 
Road  on  business  for  myself;  I  took  a  parcel  for  my 
wife  to  her  &ther  and  mother;  I  was  driving  at  a  slow 
pace  in  Old  Street  Boad;  at  a  pace  not  exceeding  four 
miles  an  hour;  I  called  to  the  woman  three  times  dis- 
tinctly, as  loud  as  I  could ;  she  took  no  notice ;  I  pulled 
up  immediately  when  I  fDund  she  took  no  notice;  the 
horse  was  walking  then;  her  back  was  turned,  and  I 
suppose  the  shaft  of  the  vehicle  struck  her  on  the  shoulder; 
somebody  seized  the  horse  by  the  bit,  and  he  reared  on 
his  hind  legs,  and  backed;  I  was  sitting  low  at  the  time; 
I  went  to  the  old  woman,  and  offered  her  a  recompense  of 
jE5  ;  she  said  she  could  do  nothing  with  it,  I  must  speak 
to  the  gentleman ;  I  went  to  him,  and  he  said  he  would 
Bpetk  to  the  party,  and  I  heard  nothing  more  of  it;  a 
friend  gave  me  the  money/'  On  his  cross-examination,  he 
said,  ''  I  do  not  know  that  that  money  came  from  my 
master;  it  was  a  friend  at  Tnmham  Green;  Ididnotgo  to 
the  old  woman  by  my  master's  desire ;  the  only  conversation 
I  had  with  my  master  before  I  went  was  being  scolded  for 
going  out  of  my  way;  the  name  of  the  person  I  got  the 
money  from  was  Bamett ;  he  is  a  gentleman,  a  lawyer;  as 
finr  as  I  know,  he  is  my  master's  lawyer;  when  I  came 
back,  I  gave  the  money  back  to  Mr.  Bamett ;  it  was  dusk 
when  I  was  in  the  Old  Street  Boad ;  I  saw  an  object  as  I 
was  driving;  it  had  a  cloak  on ;  I  was  quite  pretty  nearly 
at  a  stand  still,  when  she  ran  herself  against  the  shaft; 
she  came  in  contact  with  the  shaft ;  I  was  pulling  up  at 
the  time;  her  back  was  towards  the  horse;  she  was  look- 
ing a  contrary  way,  and  then  she  fell  down ;  I  suppose  she 
fell  down  from  fright ;  I  got  to  the  Bed  Lion  about  half- 
past  seven ;  I  went  there  the  direct  road  from  Old  Street 
Boad ;  I  had  lived  with  the  defendant  about  a  year  and  a 
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XS39.  half  at  the  time^  and  lived  with  him  about  nine  months 
after/'  In  answer  to  questions  from  the  Judge^  he  said : 
'^  My  master  did  not  know  anything  about  my  having  the 
parcel  to  deliver;  I  left  the  carriage  in  a  yard  at  the  cor- 
ner of  Old  Street  Road^  by  Shoreditch^  while  I  went  to 
Bateman's  Row  with  the  parcel ;  this  was  about  200  yards 
firom  the  place  where  the  accident  happened/' 

The  gentleman  at  whose  house  in  Stamford  Street  the  de- 
fendant was  set  down^  was  also  called  as  a  witness  for  the 
defence^  and  stated^  that  the  carriage  arrived  at  his  house 
about  four  in  the  afternoon^  that  he  heard  the  defendant 
direct  the  servant  to  drive  to  some  stables^  the  name  of 
which  he  did  not  remember^  and  to  meet  him  afterwards 
with  the  carriage  at  the  Olympic  Theatre^  and  that  the 
servant  turned  roimd  and  drove  the  carriage  in  a  direction 
which  would  lead  towards  Leicester  Square. 

Wilde,  Serjt.  in  reply. — First,  as  to  the  law, — The  rule  of 
law  I  take  to  be  this, — ^if  you  give  your  servant  the  care 
and  control  of  your  carriage  and  horses,  and  tell  him  to  take 
the  carriage  to  a  given  place,  you  place  the  carriage  under 
his  control  as  to  the  mode  in  which  he  is  to  arrive  at  that 
place,  and  for  his  conduct  in  the  course  of  the  execution  of 
that  order  you  will  be  responsible.  We  shall  have  next 
the  case  of  a  stage  coach,  and  it  will  be  said  that  if  the 
coach  does  not  go  by  the  usual  and  direct  road,  the  pro- 
prietors will  not  be  hable. — The  case  cited  of  M^Marms  v. 
Crickett,  is  quite  a  diflferent  case — there  the  servant  had  a 
spite  against  the  officer,  and  drove  against  him. 

Ebskine,  J. — It  is  quite  a  different  case. 

JVilde,  Serjt. — It  is  an  improper  mode ;  but  it  is  a  mode 
of  conducting  the  employment — the  man  was  out  of  his 
road — ^his  object  was  the  Red  Lion  Stables,  and  he  went 
out  of  his  way  for  purposes  of  his  own,  but  still  it  was  an 
improper  act  while  under  his  master^s  orders.     It  may  be 
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said  next^  that  if  the  servant  turns  out  of  his  road  to  get  1339^ 
something  to  drink^  the  master  will  not  be  liable  for  any 
injury  done  by  him.  It  is  enough  that  it  is  in  the  course 
of  his  employ,  though  he  acts  improperly  in  carrying  his 
master's  orders  into  execution.  The  question  is,  was  he 
when  the  act  occurred  in  the  course  of  the  master's  employ? 
if  he  was,  the  master  will  be  liable. — After  some  observa- 
tions by  the  learned  Serjeant  on  the  question  of  negli- 
gence, 

Erskine,  J.,  in  summing  up,  said, — ^This  is  an  action 
brought  by  the  plaintiff  to  recover  damages  for  an  injury 
which  she  alleges  she  has  sustained  by  the  negligent  con- 
duct of  the  defendant's  servant.  The  law  has  said  that 
whenever  an  injury  has  been  occasioned  by  the  negligent 
conduct  of  a  person  in  the  service  of  another,  the  master  is 
answerable  for  it;  and  this  is  for  the  purpose  of  inducing 
those  who  employ  others  to  take  care  that  they  employ 
proper  persons.  The  defendant  pleads,  first,  that  the  horse 
and  carriage  were  not  his,  and,  secondly,  that  the  servant 
was  not  his  servant ;  but  it  has  been  clearly  proved  by  the 
witnesses  on  the  part  of  the  defendant,  that  the  carriage 
was  the  defendant's,  and  that  the  person  driving  it  was  his 
servant.  But  in  addition  to  these  he  has  pleaded,  thirdly, 
that  the  horse  and  carriage  at  the  time  of  the  injury  were 
not  in  the  employ  of  the  defendant,  but  were  improperly 
used  by  the  servant  for  purposes  of  his  own ;  and  evidence 
has  been  given  that  the  master  directed  the  servant  to 
drive  to  the  Bed  Lion,  in  Castle-street,  Leicester-square, 
but  that  the  servant  improperly  drove  to  the  Old-street 
Boad,  to  deliver  a  parcel  of  his  own;  and  the  point  has  been 
put  to  the  Court,  that  inasmuch  as  it  is  clear  that  the  ser- 
vant was  not  at  that  time  engaged  in  his  master's  business, 
this  action  cannot  be  maintained.  But  I  am  of  opinion 
that  this  action  may  be  maintained.  I  think  the  law 
has  been  most  properly  laid  down  by  Mr.  Baron  ParkCf 
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1839.  ^  ^^^  c^^  which  has  been  cited.  It  is  quite  clear  that  if 
a  servant  without  his  master's  knowledge  takes  his  mas- 
ter's carriage  out  of  the  coach-house^  and  with  it  commits 
an  injury^  the  master  is  not  answerable;  and  on  this  ground^ 
that  the  master  has  not  entrusted  the  servant  with  the  car- 
riage. But  whenever  the  master  has  entrusted  the  servant 
with  the  control  of  the  carriage^  it  is  no  answer^  that  the 
servant  acted  improperly  in  the  management  of  it.  If  it 
were^  it  might  be  contended  that  if  a  master  directs  his 
servant  to  drive  slowly^  and  the  servant  disobeys  his  orders, 
and  drives  fast^  and  through  his  negligence  occasions  an 
injury,  the  master  will  not  be  liable.  But  that  is  not  the 
.  law :  the  master  in  such  a  case  will  be  liable,  and  the  ground 
is,  that  he  has  put  it  in  the  servant's  power  to  mismanage 
the  carriage,  by  entrusting  him  with  it.  And  in  this  case, 
I  am  of  opinion,  that  the  servant  was  acting  in  the  course 
of  his  employment,  and  till  he  had  deposited  the  carriage 
in  the  Red  Lion  Stables,  in  Castle-street,  in  Leicester- 
square,  the  defendant  was  liable  for  any  injury  which 
might  be  conmiitted  through  his  negligence. — After  read- 
ing the  evidence  and  observing  on  the  question  of  negli- 
gence, his  Lordship  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff,  damages  £25. 
Wilde,  Serjt.  and  Channell,  for  the  plaintiff. 
Slade,  for  the  defendant. 

[Attomiea— IT.  Heath  and  Barnes  ^  B.] 
See  the  case  of  Lamb  v.  Lady  Elizabeth  Polk,  post,  p.  629. 
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1839. 

Baisin  v.  Mitchell  and  Others.  ^  v  -^ 

TFeb.  20th. 
HE  declaration  stated  that  on  the  20th  November^  1837^  in  an  action 

the  plaintiff  was  possessed  of  a  sloop  which  was  at  anchor  owner  of  a  brig 
in  that  part  of  the  river  Thames  which  is  called  the  Lower  j®'  ***  *"J^!7 

^  done  to  a  sloop 

Hope^  and  that  the  defendants  were  possessed  of  a  brig  belonging  to 
which  they  by  their  servants  so  unskilfully  and  negli-  amount  of  da- 
gently  navigated,  that  it  ran  against  the  plaintiff's  sloop,  "^upJJIJrd^g  of 
and  caused  it  to  sink.    Plea,  not  guilty.  £500— the  jury 

^        "  gave  a  verdict 

for  £250  only, 

Atcherley^  Serjt.,  stated  the  plaintiff's  case. — The  sloop  uked'bow'they 
was  of  thirty-nine  tons  burthen,  and  on  the  day  in  ques-  ^raicL^epiied 
tion,  being  on  a  voyage  from  Cherburg,  laden  with  eggs  for  that  in  their 

...       opinion  there 

the  London  market,  came  to  an  anchor  about  six  in  the  were  faults  on 
evening  in  the  Lower  Hope;  and  the  brig,  which  was  ^ew"thatn^t- 
called  the  Arethusa,  and  was  of  more  than  800  tons  bur-  ^;i»*tand>ng 

'  this  the  plain- 

then,  came  towards  the  sloop,  and  having  its  anchor  a-cock-  tiff  was  enti- 

Dill,  ran  it  into  the  side  of  the  sloop  and  sunk  the  sloop,  diet,  as  there 

The  brig  had  not  a  proper  pilot,  but  only  a  waterman  on  ^^y^l  puintift 

board.     The  question  will  be  whether  or  no  the  brig  was  *<> » certain  ex- 

*  tent,  and  yet 

in  fault.     I  contend  that  she  was,  for  three  reasons : — 1st,  not  to  such  an 
the  sloop  was  at  anchor;   2nd,  the  ground  was  ordinary  prevent  his  re- 
anchoring  ground ;  and,  3rdly,  it  is  contrary  to  all  seaman-  ^°^*"°8- 
ship  for  a  vessel  to  sail  with  the  anchor  a-cockbill. 

The  captain  of  the  sloop  (a  Frenchman)  was  called 
and  examined  through  an  interpreter — ^he  said  that  he 
was  forty-five  years  of  age,  was  twenty-two  years  at  sea 
before  he  was  made  a  captain,  and  had  been  the  voy- 
age from  Cherburg  to  London  more  than  one  hundred 
times,  and  that  on  the  occasion  in  question,  his  vessel 
had  been  at  anchor  for  more  than  a  quarter  of  an  hour. 
He  described  the  way  in  which  it  was  injured,  as  fol- 
lows : — ^^  When  I  saw  the  brig,  her  course  was  from  the 

8S2 
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1839.        N.E. ;  she  waB  coming  towards  London ;  she  was  coming 
^^"^''""^      upon  the  sloop;  we  hailed  all  together  to  her  to  change  her 
V.  course ;  she  did  not^  but  came  down  on  the  sloop  with  her 

main-sail^  fore-sail^  fore-top-sail^  jib^  and  fore-and-aft  fore- 
sail set.  The  fore-sail  and  jib  of  the  sloop  were  furled^  and 
the  peak  of  the  main-sail  was  lowered  so  as  to  prevent  the 
wind  &om  operating  upon  it ;  it  was  half  an  hour  before 
high  water;  the  head  of  the  sloop  was  N.N.W.,  with 
fifteen  fathom  of  chain  out;  the  distance  between  the 
Essex  shore  and  the  sloop  was  about  a  third  of  the  width 
of  the  river;  when  we  saw  the  brig,  the  anchor  of  the  brig 
was  hanging  at  the  cat-head ;  we  told  them  to  slack  the 
chain,  or  they  would  break  the  sloop ;  we  told  them  in 
these  words,  '  let  go  down — ^break  the  ship ;'  they  would 
not;  the  fluke  of  the  anchor  was  about  a  foot  below  the 
water,  and  if  they  had  let  fall  the  anchor,  no  damage 
would  have  happened :  my  mate  got  a  hatchet  and  waa 
going  to  cut,  when  a  man  on  board  the  brig  came  with  a 
handspike  and  said,  'you  d — d  Frenchman!'  they  let  go 
the  anchor  when  the  fluke  of  it  was  in  the  sloop ;  the  sloop 
was  dragged  oflF  by  the  brig  into  the  middle  of  the  river 
though  it  was  at  anchor,  for  the  anchor  dragged :  the  brig 
got  loose  because  she  let  go  her  anchor,  and  the  weight 
of  the  chain  dragged  the  anchor  out :  when  the  anchor 
came  out  of  the  sloop,  we  called  to  the  brig  for  assistance ; 
it  carried  oflF  three  feet  of  the  plank,  and  the  water  ran  in; 
the  hole  was  above  eight  inches  below  the  water,  about  one 
third  the  length  of  the  sloop,  from  the  stem  on  the  star- 
board side;  we  let  the  anchor  slip  into  the  river,  and 
called  to  the  brig  for  assistance,  that  we  might  leave  the 
anchor  behind  and  run  ashore ;  we  got  two  men  ftt>m  the 
brig  to  assist  us  in  setting  the  sails ;  we  sank  in  about  four 
fathoms  water,  about  800  feet  from  the  shore ;  when  we 
hailed  the  brig  at  first,  we  said,  '  keep  away,  you  run  us 
down  f  the  brig  could  have  avoided  us  by  putting  the 
helm  a-starboard ;  there  were  some  vessels  to  the  south  of 
us,  but  none  to  hinder  the  brig  from  tacking  to  the  south ; 
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it  was  not  very  dark^  but  there  were  no  stars^  and  we  saw         lS29. 
the  briff  at  300  fathoms  oflF:   it  was  four  or  five  minutes      "*     *    "^ 

°         .  .  .  ,  Raisin 

from  the  hailing  to  the  striking;  if  they  had  kept  a  good  v. 

look-out^  they  could  have  avoided  us ;  nobody  was  on  the 
look-out ;  the  crew  of  the  sloop  escaped  to  shore  in  their 
own  boat ;  we  had  177  cases  of  eggs  on  board;  the  water- 
man was  intoxicated^  and  when 'the  captain  left  him  he 
took  a  bottle  of  rum  and  drank  out  of  it ;  the  captain  said 
to  me,  ^the  waterman  is  drunk/  On  his  cross-examin- 
ation he  said^  '^  there  were  myself  and  three  others  on 
board  the  sloop ;  they  could  not  speak  English^  except  a 
few  words ;  we  had  no  pilot  on  board ;  we  never  had  one, 
but  always  had  a  waterman  before,  as  soon  as  we  could  find 
one ;  we  could  not  find  one  on  this  occasion ;  the  water- 
man on  board  the  brig  had  been  once  on  board  our  sloop 
to  pilot  it ;  the  wind  at  W.  S.  W.  would  be  contrary  just 
in  that  part  for  coming  up  the  river/' 

The  mate  and  two  seamen  of  the  sloop  confirmed  the 
captain's  statement,  and  it  further  appeared  that  the  sloop 
was  afterwards  got  up,  and  the  damage  (with  the  exception 
of  the  value  of  the  eggs)  was  admitted  at  143/.  13«.  The 
eggs  were  valued  at  £880,  and  were  sold  by  auction  at 
something  above  £400. 

Thesiger,  for  the  defendants. — Ist,  The  captain  of  the 
French  vessel,  not  himself  imderstanding  EngUsh,  and 
having  a  crew  who  did  not  understand  English,  was  bound 
to  have  a  pilot  who  did  imderstand  it,  to  navigate  his  ves- 
sel; 2nd,  the  French  vessel,  according  to  my  case,  was  not 
at  anchor,  but  on  the  larboard  tack,  and  that  being  so> 
and  the  brig  being  on  the  starboard  tack,  the  French  vessel 
ought  to  have  given  way  and  allowed  the  brig  to  keep  her 
course;  3rd,  as  to  the  question  of  whether  the  sloop  was  in 
fact  at  anchor,  the  witnesses  say  the  wind  was  stronger 
than  the  tide,  and  if  that  be  so,  the  head  of  the  vessel 
would  have  been  in  a  different  position  from  that  in  which 
they  say  it  was. 
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1839.  ^^'  ^^^  defendants  the  waterman  was  caUed  as  a  witnes 

^     ▼  and  gave  a  diflferent  account  of  the  transaction  as  to  tl 

v.  sloop  being  at  anchor^  and  the  state  of  the  sails  of  hot 

vessels ;  he  also  swore  that  the  custom  of  the  river  was  a 
ways  for  a  vessel  on  the  larboard  tack  to  giye  way  to  on 
on  the  starboard  tack  j  also^  that  if  the  sloop  had  been  i 
anchor^  as  the  wind  was  fresh  and  the  tide  ebbing  stroiq 
the  brig  would  not  have  reached  the  sloop^  and  that  infiu 
the  sloop  was  called  to  three  times  to  let  go  her  anchor  be 
fore  she  did  so.  He  further  said^  '^  About  twenty  minnti 
after  the  two  vessels  separated^  the  captain  and  myself  sn< 
a  boy  got  on  board  the  sloop ;  the  crew  were  all  in  the  boai 
and  the  French  captain  would  not  come  on  board,  sayiiij 
he  should  lose  his  life ;  but  the  mate^  after  a  good  deal  c 
persuasion^  came  on  board  and  assisted  in  setting  the  sail 
to  get  on  shore ;  if  the  Frenchmen  had  been  active,  tii 
sloop  might  have  got  on  shore  before  we  reached  her ;  in  al 
square-rigged  vessels  you  must  cockbill  the  anchor  befor 
anchoring.^'  The  witness  also  denied  that  he  was  dronli 
or  that  any  one  from  the  brig  threatened  a  Frenchman  witi 
a  handspike.  The  mate  and  others  of  the  crew  of  the  brij 
confirmed  the  leading  facts  of  the  waterman's  statemoit 
and  all  swore  that  the  sloop  was  not  at  anchor  and  hai 
not  her  sails  furled. 

Atcherley,  Serjeant,  replied. 

TiNDAL^  C.  J.,  in  summing  up,  said,  the  question  is,  wbe 
ther  the  plaintiff  has  made  out  a  case  to  entitle  him  t 
damages.  You  must  be  satisfied  that  the  injury  was  oca 
sioned  by  the  want  of  care  or  the  improper  conduct  of  th 
defendants,  and  was  not  imputable  in  any  degree  t 
any  want  of  care  or  any  improper  conduct  on  the  part  c 
the  plaintiff. 

The  jury  found  for  the  plaintiff,  damages  £S50,  th 
amount  claimed  by  him  being  upwards  of  £500. 
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AtcAerley,  Serjeant^  for  the  plaintiff. — ^There  must  be        ig39, 
some  mistake. 


M.  V.  Richards,  for  the  defendants. — ^There  is  not  any 
mistake  at  all. 


Raisin 

V. 

Mitchell. 


TiNDAL,  C.  J.^  asked  the  jury  how  they  made  np  their 
verdict. 

The  Foreman  answered  that  there  were  faults  on  both 
sides. 

TiNDAL^  C.  J. — ^Then  you  have  considered  the  whole 
matter. 

The  Foreman  replied  in  the  affirmative. 

R,  V.  Richards  submitted  to  his  Lordship  that  the  fact 
which  the  foreman  of  the  jury  had  stated  entitled  the 
defendant  to  the  verdict. 

TiNDAL,  C.  J. — ^No.  There  may  be  faults  to  a  certain 
extent. 

R,  V.  Richards  requested  his  Lordship  to  take  a  note  of 
his  having  made  the  objection. 

TiNDAL^  C.  J.  assented^  and  the  verdict  was  entered  by 
the  associate  for  £250  (a). 


(a)  The  verdict  in  this  case,  as 
well  as  the  opinion  of  the  learned 
Chief  Justice,  seem  to  he  quite  cor- 
rect, and  sustainable  in  point  of  law, 
according  to  the  most  modem  au- 
thorities.— In  the  case  of  Bridge  v. 
The  Grand  Junction  RaUway  Com' 


pony,  3  Mee.  &  Wels.  244,  which 
was  an  action  on  the  case  for  the 
negligent  management  of  a  train 
of  railway  carriages,  Mr.  Baron 
Parke  said — "There  may  have 
been  negligence  in  both  parties, 
and  yet  the  plaintiff  may  be  enti- 
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Atcherley  and  Bompas,  Serjts.,  and  Curwood  for  tl 
plaintiff. 

Thesiger  and  R,  V.  Richards  for  the  defendants. 

[Attomies — Jacobs  and  Warne.'} 


tied  to  recover.  The  rule  of  law 
is  laid  down  with  perfect  correct- 
ness in  the  case  of  BuUerfield  v. 
Forrester,  [1 1  East  60],  and  that 
rule  is,  that  although  there  may 
have  heen  negligence  on  the  part 
of  the  plaintiff,  yet,  unless  he 
might,  hy  the  exercise  of  ordinary 
care,  have  avoided  the  conse- 
quences of  the  defendant's  negli- 
gence, he  is  entitled  to  recover: 
if  hy  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of 
his  own  wrong.  That  is  the  only 
way  in  which  the  rule,  as  to  the 
exercise  of  ordinary  care,  is  appli- 
cahle  to  questions  of  this  kind." 
In  the  case  of  Marriott  v.  Stanley, 
1  Scott  New  Cases,  p.  392,  it  was 
held,  that  in  an  action  to  recover 
compensation  in  damages,  for  an 
injury  occasioned  hy  an  obstruction 
in  a  highway,  it  was  not  a  misdi- 
rection on  the  part  of  the  Judge  to 
leave  it  to  the  jury,  to  say — "  whe- 
ther or  not  the  plaintiff  was  himself 
in  any  degree  the  cause  of  the  in- 
jury— whether  he  had  acted  with 


such  a  want  of  reasonable  and  o 
dinary  care  as  to  eUsentiile  him 
recover?"  See  alao  the  caaes  the 
cited  and  referred  to  of  Swutl 
Pelah,  2  Stra.  1264,  and  Bird 
HoUfrook,  1  Moo.  &  Payne,  60 
and  4  Bing.  628. 

The  result  of  the  caaes  seemi  i 
be,  that  the  fault  of  the  plaintij 
in  order  to  prevent  his  recoverinj 
must  be  one  directly  tending  to  pr 
duce  the  injury;  as,  for  instance, if 
person  be  on  the  wrong  side  of  d 
road,  or  in  a  state  of  drunkenna 
though  in  such  case  they  won! 
neither  of  them  he  altogedier  fit 
from  blame,  yet  they  might  recon 
in  an  action  for  damages,  unless  ti 
being  on  the  wrong  side  of  the  roi 
in  the  one  case,  or  the  being  in 
state  of  drunkenness  in  the  other,  d 
rectly  contributed  to  the  occurreii 
of  the  injury.  On  this  point  s 
particularly  the  concluding  obsc 
vationsof  Mr.  Justice  Coleridge, 
the  case  of  Sills  v.  Brown^  an^ 
p.  601. 


Il^j^-^ 
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COURT  OF  EXCHEQUER. 


Adjourned  Sittings  in  London  after  Trinity  Term,  1840. 

BEFORE  LOBD  ABINGEB^  C.  B. 


1840. 
Long  t?.  Hitchcock.  ^ — v — ' 

CJuly  2nd. 
BIM.  CON. — The  only  witness  called  on  the  part  of  A  witness  can- 

the  plaintiff  to  prove  the  adultery^  was  a  man  named  Har-  contradict  an- 

ris,  who  had  been  convicted  of  felony,  and  had  also  been  TJ!^J^J,T^^^l^' 
'  *"  spect  to  a  state- 

several  times  in  prison,  charged  with  various  offences.  ^ent  suggested 

On  his  cross-examination  he  was  asked  this  question  made,  if  there 

with  reference  to  what  he  had  described  himself  as  having  presrdeniarby 

seen — "  Will  you  swear  that  you  did  not  tell  your  master  f **®  P*"y  ^^<> 

•^  "  "^  is  supposed  to 

only  yesterday  that  you  were  drunk  when  you  made  the  >»ave  made  it  of 
statement ;  and  will  you  swear  that  it  was  not  false ;  and  so.         ^ 
that  you  did  not  teU  your  master  that  it  was  false  ?''  j^  ^^'prove  w]^ 

The  witness  answered  that  he  would  not.  c*«f  ^o  ^*»«  sa- 

tisfaction of  the 

jury;  and,  if  he 

C.  Phillips,  for  the  defendant,  asked  his  Lordship  if,  J.^^^'^^jJ^^'^f"^^ 
under  these  circumstances,  he  thought  there  was  any  case  the  circum. 

,  i.     xi       •  stances  which 

to  go  to  the  jury.  surround  it,  or 

from  the  cha- 

LoBD  Abingeb,  C.  B. — I  cannot  say  that  there  is  not  witness,  the  de- 
evidence  for  the  consideration  of  the  jury.     It  all  rests  tit^ed"o"he*" 
upon  the  credit  of  the  witness  Harris.  verdict. 

C  Phillips  was  addressing  the  jury  for  the  defence  when 
one  of  them  said  that  they  wished  to  hear  the  evidence  of 
Harris's  master. 

LoBD  Abingeb,  C.  B. — The  master  cannot  be  called  as 
a  witness^  because  the  man  would  not  swear  that  he  did  not 
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say  that  wbicli  was  imputed  to  him.  They  cannot  call  one 
man  to  contradict  another^  unless  that  other  swears  posi- 
tively on  the  subject  [a).  The  plaintiff  is  to  prove  his  case 
to  your  satisfaction^  and  if  he  leaves  it  doubtful^  either 
from  the  circumstances  which  surround  it^  or  from  the  cha- 
racter of  his  witness^  then  you  cannot  say  that  he  has  made 
it  out. 

Verdict  for  the  defendant. 

Ketty  and  Bramwell  for  the  plaintiff. 

C  PMUips  and  C.  C.  Jones  for  the  defendant. 

[Attornie8 — J.  T.  Sleap  and  W,  H.  GarryJ] 


(a)  In  the  case  of  Pain  v.  Beet- 
ion,  1  Moo.  &  Rob.  p.  20,  it  was 
decided  that  where  a  witness  merely 
says  he  does  not  recollect  making 
the  statement,  evidence  to  prove 


that  he  did  make  it  is  inadmiarible : 
there  must  be  an  express  deniaL 
But  see  the  case  of  Crowley  v.  Page^ 
ante,  Vol.  7,  p.  789. 


Assumpsit  for  work  and  labour,  with  a  count  upon 
an  account  stated.     Plea — ^Non  assumpsit. 


Burnett  v.  Bouch  and  Others. 

Jtdy  Aih, 

The  usage  is, 
that  when  a 
broker  has  in* 
troduced  the 
captain  of  a 

ship  and  a  mer-  It  was  Opened  by  Erie,  for  the  plaintiflf,  That  the  plain- 
andOiey  by  Ws  ^  ^^  *  broker,  and  the  defendants  the  owners  of  the 
means  enter       gj^jp  'Wjiton :  and  that  the  question  in  this  case  was,  whe- 

into  some  nego-         *  '^      ^  /^  ' 

dation  as  to  the  ther  the  plaintiff  was  entitled  to  commission  for  having 

intended  voy- 
age, the  broker 

is  entitled  to  commission  if  a  charter-party  be  effected  between  them  for  that  voyage,  even 
though  they  may  employ  another  broker  to  prepare  the  charter-party,  or  may  write  the  char- 
ter party  themselves. 

If  a  broker  be  authorised  by  both  parties,  and  acting  as  the  agent  of  each,  communicates  to 
the  merchant  what  the  ship-owner  charges,  and  also  communicates  to  the  ship-owner  what  the 
merchant  will  give,  and  he  names  the  ship  and  the  parties  so  as  to  identify  the  transaction,  and 
a  charter-party  be  ultimately  effected  for  that  voyage,  this  broker  is  entitled  to  his  commission  ; 
but  if  he  does  not  mention  the  names  so  as  to  identify  the  transaction,  he  does  not  get  his  com- 
mission to  the  exclusion  of  another  broker,  who  afterwards  introduces  the  parties  personally  to 
each  other. 

A.,  a  broker,  introduced  a  merchant  and  a  ship-owner  together  to  treat  for  a  charter-party: 
they  finally  made  the  charter-party  through  B.,  another  broker.  In  an  action  by  A.  for  his 
commission,  the  particulars  of  demand  were  "  for  commission  due  to  the  plaintiff/or  procuring  a 
charter  for  a  vessel  called  the  W.,  &c ;" — Heldf  sufficient. 
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found  a  freight  for  the  sliip  Wilton,  on  the  ground  that 
the  plaintiff,  as  the  broker,  had  introduced  the  merchant 
to  the  shipowner,  although  the  charter  had  been  after* 
wards  made  through  another  broker.  He  stated  the  cus- 
tom as  applicable  to  these  cases  to  be,  that  the  broker  who 
first  introduces  the  parties  to  each  other  on  the  subject  of 
the  charter-party,  is  the  person  entitled  to  the  commission 
if  a  charter  be  made  between  the  parties  so  introduced ;  and 
that  the  circumstance  of  the  charter-party  being  made  at 
the  ofSce  of  another  broker,  would  not  deprive  the  broker 
who  first  introduced  the  parties  to  his  right  of  commission. 

It  was  proved,  that,  previously  to  the  2nd  of  April,  1840, 
Captain  Wilson,  who  was  captain  and  part  owner  of  the 
Wilton,  had  applied  to  the  plaintiff,  and  requested  to  be 
apprised  of  a  West  India  voyage  for  the  Wilton;  and  that 
the  plaintiff  had  accordingly  entered  the  Wilton  in  his 
book.  It  was  farther  proved,  that,  on  the  2nd  of  April, 
Mr.  Ballard,  a  merchant,  had  applied  to  the  plaintiff, 
stating  that  he  wanted  a  vessel  for  a  voyage  to  St.  Do- 
mingo, and  that  the  plaintiff  mentioned  the  Wilton,  and 
Mr.  Ballard  then  asked  to  see  the  captain;  and  it  also 
appeared  that  Captain  Wilson  and  Mr.  Ballard  were  intro- 
duced to  each  other  at  the  plaintiff's  counting-house  on 
the  morning  of  the  same  day,  when  Captain  Wilson  asked 
41.  109.  per  ton  for  the  freight,  and  Mr.  Ballard  offered 
41.  bs. ;  and  on  the  plaintiff's  managing  derk  suggesting 
that  4/.  7s.  Qs.  should  be  the  sum.  Captain  Wilson  said  he 
would  consider  of  it,  and  give  an  answer  on  'Change  that 
afternoon ;  but  it  appeared  that  he  did  not  go  on  'Change, 
and  that  on  the  next  day,  when  asked  what  he  thought  of 
the  St.  Domingo's  voyage,  he  said  he  had  closed  it  himself 
with  Mr.  Ballard. 

Kelly,  for  the  defendants. — I  submit  that  the  plaintiff 
cannot  recover  on  the  particulars  of  demand  delivered  in 
this  action :  they  are — ''  In  this  Exchequer  of  Fleas,  Bur- 
nett  V.  Bouch  and  Others. — This  action  is  brought  to  re- 
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cover  the  stun  of  37/.  7«.  6d,  for  cammissum  dme  to  (i 
plaintiff  for  procuring  a  charter  for  a  vessel  called  fl 
Wilton^  whereof  the  defendants  were  owners^  for  a  toti{ 
from  London  to  Hayti  in  the  month  of  April  last.''  Hi 
plaintiff  did  not  procure  the  charter,  which  was  oondiide 
without  him. 

Lord  Abinger^  C.  B. — This  particular  could  not  hai 
deceived  you  at  all.  The  plaintiff  says  that  he  introdnoe 
the  parties^  and  that^  as  there  was  a  charter^  he  is  entitk 
to  commission.     I  have  heard  the  usage  proved  as  M 

Erie  has  opened  it. 

With  respect  to  the  usage^  Mr.  Griffith  was  called.  E 
said :  "  If  a  shipbroker  introduces  the  party  who  nil 
mately  charters  the  ship^  he  is  the  broker  who  receives  tl 
commission ;  and  that  is  so  whether  he  makes  the  charte 
party  or  not.  If  the  charter-party  is  made  upon  the  san 
voyage,  the  broker  would  be  entitled  to  commission^  thong 
the  shipowner  himself  made  the  charter-party.''  In  h 
cross-examination  he  said,  '^  If  a  broker  has  introduce 
the  parties,  and  the  negociation  has  gone  off  upon  tl 
terms,  and  another  broker  arranges  them,  the  first  brob 
has  the  commission ;  I  never  heard  of  the  second  brob 
getting  anything.^' 

Mr.  Wilkinson  said,  "  The  broker  who  first  introdua 
the  parties,  having  an  authority  to  tender  the  ship^  is  ei 
titled,  if  the  bargain  is  finally  made,  though  not  in  h 
office,  provided  the  charter-party  is  made  between  the  san 
merchant  and  the  same  owner,  and  for  the  same  voyage. 
Mr.  Woollet  and  Mr.  Walter  confirmed  this  evidence. 

It  was  opened  by  KeUy,  for  the  defendants^  that,  eari 
in  the  month  of  March,  the  owners  of  the  Wilton  ha 
(through  Mr.  Harnett)  applied  to  Messrs.  Urquhart  an 
Scruden  to  provide  a  charter  for  the  Wilton,  and  that  Mi 
Ballard  applying  to  them  for  a  ship,  the  bargain  was  con 
eluded  through  them  on  the  2nd  of  April ;  and  each  part; 
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found  that  the  other  was  the  same  that  he  had  met  at  the 
plaintiffs  on  that  morning. 

On  the  part  of  the  defendant  Mr.  Scruden  was  called. 
He  said : — ''  In  the  middle  of  March,  Mr.  Harnett  applied 
to  us  to  get  a  charter  for  this  ship ;  and,  about  the  16th 
of  that  month,  Captain  Wilson  asked  me  if  we  could  get 
him  a  charter :  I  made  no  entry  of  the  ship  in  our  books; 
it  is  not  our  practice;  I  obtained  from  him  all  the  in- 
formation as  to  the  name,  tonnage,  and  draft  of  the  ship. 
About  the  same  time  Mr.  Ballard  said  he  wanted  a  ship  for 
St.  Domingo  at  41.  7s.  Qd.  I  mentioned  these  terms  to 
Captain  Wilson,  and  he  wanted  41.  10s. :  he  called  on  me 
again  on  the  2nd  of  April  at  about  ten  o'clock,  a.m.,  and  said 
he  would  take  41.  7s.  6d.  I  said  the  merchant  would  be  at 
my  office  at  about  twelve ;  but  it  being  inconvenient  to 
him  to  come  at  that  hour,  he  said  he  would  come  at  three: 
at  about  twelve  Mr.  Ballard  called,  and  I  told  him  I  had 
got  a  vessel  on  his  terms.  I  had  not  mentioned  Mr.  Bal- 
lard's name  to  Captain  Wilson,  neither  had  I  mentioned 
Captain  Wilson's  name  to  Mr.  Ballard,  nor  had  I  named 
the  ship :  at  three  o'clock  the  parties  met  at  our  office, 
and  they  recognised  each  other  as  having  met  at  Mr. 
Burnett's.  I  told  each  that  I  had  agreed  with  the  other, 
and  the  charter-party  was  drawn  and  signed." 

The  witnesses  for  the  plaintiff,  who  had  deposed  to  the 
usage,  were  recalled  by  Lord  Abinger,  C.  B.,  and  stated, 
that  to  entitle  a  broker  to  commission,  as  having  intro- 
duced the  parties,  he  should  mention  the  names  of  the  par- 
ties or  the  name  of  the  ship,  and  that  the  mention  of  the 
tonnage  and  voyage  was  not  sufficient;  but  Mr.  Harnett, 
who  was  called  as  a  witness  for  the  defendant,  stated  that 
in  his  judgment  the  mentioning  the  names  was  not  mate- 
rial ;  and  Mr.  Forsyth,  who  was  also  called  for  the  defend- 
ant, said,  '^  I  am  the  partner  of  Alderman  Pirie  as  a  ship- 
broker;  if  a  broker  is  employed  by  both  parties,  and  com- 
municates between  them,  and  effects  the  charter-party,  but 
before  it  is  effected,  another  broker  interposes,  and  intro- 
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1840.        daces  the  parties  personallj^  I  should  say  that  the  person 
^ — "^ — '      who  effects  the  charter-party  is  the  person  to  be  paid^  al- 

Burnett 

9.  though  the  parties  had  been  personally  introduced  by  an- 

other/' 

Erie,  in  reply. — The  broker  who  first  introduces  the 
parties^  or  who  first  mentions  the  name  of  each  to  the  other, 
or  names  the  ship^  is  the  person  to  be  paid^  though  he 
does  not  effect  the  charter-party.  If  the  parties  had 
been  named  by  Mr.  Scruden,  they  would  have  known  at 
the  plaintiff^s  that  they  were  the  same  persons  who  had 
been  negociating  at  Messrs.  Urquhart  &  Scruden's;  and  if 
it  were  not  necessary  to  name  the  parties  or  the  ship^  or 
to  say  something  which  would  completely  identify  the 
transaction^  a  broker  might  change  the  ship^  and  put  in 
another  ship  pending  the  negociation.  The  parties  were 
never  introduced  at  Messrs.  Urquhart  &  Scruden's  till 
the  afternoon  of  the  2nd  of  Aprils  and  then  it  was  found 
that  they  had  been  introduced  before  by  the  plaintiff. 

Lord  Abingeb^  C.  B.  (in  summing  up.) — It  is  perfectly 
usual  for  parties  to  go  to  several  brokers^  and  state  on  each 
side^  what  the  one  offers^  and  what  the  other  is  willing  to 
take;  and  if  there  was  no  usage  as  to  commission,  great 
confusion  might  arise,  particularly  if  it  was  not  necessary 
to  name  either  the  vessel  or  the  parties.  The  rule  as 
stated  by  the  plaintiff's  witnesses  is  this :  when  a  broker 
has  introduced  the  captain  and  merchant  together,  and 
they  by  his  means  enter  into  some  negociation  as  to  the 
voyage,  he  is  entitled  to  commission  if  a  charter-party  be 
effected  between  them  for  that  voyage,  even  though  they 
may  employ  another  broker  to  prepare  the  charter-party, 
or  may  write  the  charter-party  themselves.  The  usage 
goes  further,  that  if  a  broker  authorized  by  both  parties, 
and  acting  as  the  agent  of  each,  communicates  to  the  mer- 
chant what  the  shipowner  charges,  and  also  communicates 
to  the  shipowner  what  the  merchant  will  give,  and  he  name 
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the  sliip  and  the  parties^  so  as  to  identify  the  transaction^         lg40. 
and  a  charter-party  be  ultimately  effected  for  that  voyage,      ^ — ^^""^ 
this  broker  is  entitled  to  commission;  but  if  he  does  not  «. 

mention  the  names,  so  as  to  identify,  the  transaction,  he 
does  not  get  his  commission  to  the  exclusion  of  another 
broker  who  afterwards  introduces  the  parties  personally 
to  each  other;  and  it  has  been  observed  with  some  force, 
that  if  the  ship  and  parties  were  not  named,  the  broker 
might  change  the  ship,  and  put  in  another  pending 
the  negociation.  You  will  say  whether  it  is  not  a  rear 
sonable  qualification  of  the  usage,  that  if  the  first  broker 
has  not  named  the  parties  or  the  ship,  he  is  not  entitled 
to  commission  to  the  exclusion  of  another  broker  who 
afterwards  introduces  the  parties  to  each  other.  If  Mr. 
Scruden  had  named  either  the  paities  or  the  vessel,  either 
party  might  have  said,  ''we  are  negociating  already;'' 
and  I  think  that  this  case  fully  illustrates  the  necessity  of 
mentioning  the  names.  K  Mr.  Scruden  had  mentioned 
the  names,  he  would  clearly  have  been  entitled  to  the  com- 
mission ;  but  as  he  did  not  do  so,  you  will  say  whether  the 
plaintiff  is  not  entitled  to  it  (a). 

Verdict  for  the  plaintiff, — damages  £37  7s.  6d. 

Erie  and  Montagu  Smith  for  the  plaintiff. 
Kelly  and  Hughes  for  the  defendants. 

[Attomiefl — Pering  ^  Co.  and  Amory  ^  Co."] 
(a)  See  the  case  of  Brown  v.  Naime,  arUe,  p.  204. 
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^  ,  „,,  Blake  v,  Baknabd. 

July  Sth. 

In  an  action  for  AsSAULT  and  false  imprisonment. — ^The  first  count  of 

an  assault  the  ,  /•      -•  i       ^  :■ 

declaration  the  declaration  stated^  that  the  defendant  assaulted  and 

defe^ndam  as-*  ^^^^  ^^^  plaintiflF,  ''and  also  then  presented  a  certain  pistol 

*^"^^?J**,!    .  loaded  with  gunpowder,  ball,  and  shot  at  the  plaintiff^ 

also  then  pre-  and  threatened  and  oflFered  therewith  to  shoot  the  plaintiff 

pistol  loaded  and  blow  out  his  brains.'^     2nd  count  for  false  imprison- 

with  gunpow-      „p->i. 
der,  ball,  and      "le"^'- 

shot,  at  the  Pleas — ^First,  to  the  whole  declaration,  not  guilty. — Se- 

plaintiff,  and  '  ^  o        ^^ 

threatened  and  coud,  as  to  the  first  couut,  ''cxccpt  as  to  the  presenting  of 

with  to  shoot  the  said  pistol,  and  threatening  and  oflFering  therewith  to 

Indbbwlll^'t  ^^^^*  *^®  plaintiff  as  therein  mentioned/'  that  the  plain- 

his  brains."  To  tiff  and  William  Lock  were  fighting  together,  whereupon 

this  the  defen-      ,t-,,.  ., 

dant  pleaded  the  defendant,  bemg  present,  m  order  to  separate  theni, 
it**ta"proled  g^utlj  laid  his  hauds  on  the  plaintiff,  whereupon  the  plain- 
that  the  parties  ^  made  an  assault  on  the  defendant,  and  would  have 

being  on  board 

a  ship,  the  de-  beaten,  wounded,  and  ill-treated  the  defendant,  if  the  de- 
was  the  captain)  fendant  had  not  defended  himself;  whereupon  the  defend- 
caWn  and  **  *  ^°*  ^^^  defend  himself,  and  in  so  doing,  did  necessarily 
brought  out  a      ^LJii  to  a  little  degree,  commit  the  trespasses  in  the  intro- 

pistol  and  cock-  .  . 

ed  it,  and  pre-  ductory  part  of  this  plea  mentioned,  doing  no  unnecessary 
plaintiff's  head,  damage  to  the  plaintiff. — Third,  as  to  the  first  count  with 
the  plaintiff  wL  ^  sij^il^r  exception,  that  the  defendant  was  commander  of 
not  quiet  he       the  ship  or  vcsscl  Elcauor,  and  the  plaintiff  a  mariner  on 

would  blow  his 

brains  out:—  board  the  samc  and  belonging  thereto;  and  that  the  plain- 
defendant,  at  t^  a^d  William  Lock  were  fighting  together  on  board  the 
pre^emed^fhe  ®^^  ^^P^  ^^^  *^^  plaintiff  was  Conducting  himself  in  a 
pistol,  used  riotous,  mutiuous,  and  disorderly  manner;  whereupon  the 

words  shewing 

that  it  was  not    defendant  so  being  such  commander,  and,  as  such  com- 

his  intention  to  ^        /*       ai  *•  i*  i-     •    !•  jj*      jjt 

shoot  the  plain-  uiandcr,  for  the  preservation  oi  discipline  and  order  in  the 
tiff,  this  would   g^j  gj^i     and  that  the  plaintiff  and  W.  Lock  might  do  no 

be  no  assault : —  r^  r  o 

field,  also,  that  hurt  to  cach  othcr,  and  in  order  to  separate  them,  gently 

it  was  incum- 
bent on  the 

plaintiff  to  substantiate  the  allegation  in  the  declaration,  that  the  pistol  was  loaded  with  gun- 
powder,  ball,  and  shot,  and  that  unless  the  jury  were  satisfied  that  the  pistol  was  loaded  they 
ought  to  find  for  the  defendant. 
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laid  Us  hands  on  the  plaintiif^  whereupon  the  plaintiff  1340. 
made  an  assault  on  the  defendant^  &c.  (as  in  the  last  plea). 
Fourth^  to  the  first  count — son  assault  demesne.  Fifths 
to  the  second  coimt — ^that  the  defendant  was  commander 
of  the  Eleanor^  and  the  plaintiff  a  mariner  in  and  belong- 
ing to  her^  and  that  the  plaintiff  had  deserted  the  ship 
for  five  hours^  and  was  fighting  with  W.  Lock^  and  behav- 
ing in  a  mutinous,  disorderly,  and  improper  manner  on 
board  the  ship,  and  it  was  necessary  that  for  this  assault 
and  conduct  the  plaintiff  should  be  kept  apart  from  the 
other  mariners  on  board  the  ship:  whereupon  the  defend- 
ant, so  being  such  commander,  and  as  such  commander, 
for  the  preservation  of  discipline  and  order  on  board  the 
ship,  and  for  imprisoning  and  punishing  the  plaintiff  for  the 
cause  aforesaid,  gently  laid  his  hands  on  the  plaintiff,  and 
imprisoned  him. 

Replication  to  the  second  and  third  pleas,  that  the  de- 
fendant committed  the  trespasses  in  the  introductory  parts 
of  those  pleas  mentioned,  with  more  force  and  violence  than 
was  necessary  for  the  purposes  in  those  pleas  mentioned. 

To  the  fourth  plea,  de  injuria,  and  to  the  fifth  plea,  that 
the  defendant  imprisoned  the  plaintiff  for  a  longer  time 
and  with  more  severity  than  was  reasonable,  necessary,  or 
lawful,  in  respect  of  the  offences  and  misconduct  of  the 
plaintiff  in  the  said  last  plea  mentioned — Rejoinder,  deny- 
ing the  excesses  charged  by  replication  to  the  second,  third, 
and  fifth  pleas. 

It  was  proved  by  Mr.  Coates,  the  surgeon  of  the  ship 
Eleanor,  that  she  was  a  South  Sea  Whaler,  and  that  on 
the  13th  of  December,  1839,  the  ship  being  at  anchor  in 
the  Bay  of  Conception,  which  is  on  the  Coast  of  Chili,  the 
plaintiff  and  others  had  gone  ashore  and  did  not  return  on 
board  till  the  next  morning:  and  that  on  that  morning 
William  Lock  challenged  the  plaintiff  to  fight,  when  some 
blows  passed  between  them,  and  the  defendant,  who  was 
the  commander  of  the  ship,  came  up  and  struck  the  plain- 
tiff, and  the  plaintiff  struck  him;  whereupon  the  defendant 
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ordered  the  plaintiff  below^  and  went  below  himgelf.  This 
witness  also  proved  that  the  plaintiff  was  not  allowed  to 
leave  his  berth  for  about  four  months,  at  the  end  of  which 
time  the  ship  arrived  in  the  docks.  It  was  also  proved  by 
a  cabin-boy  named  Coleman,  that  on  the  14th  of  December^ 
1839,  he  saw  the  plaintiff  and  defendant  go  below,  as  stated 
by  the  last  witness,  and  he  also  said  as  follows: — "  The  cap- 
tain went  into  his  cabin,  brought  out  a  pistol  and  cocked 
it,  and  presented  it  at  Blake's  head,  and  said  if  Blake  waa 
not  quiet  he  would  blow  his  brains  out/' 

Lord  Abingeb,  C.  B.  (in  summing  up.) — ^^th  respect 
to  the  assault  which  is  alleged  to  have  been  committed 
with  the  pistol,  if  the  defendant,  at  the  time  he  presented 
it,  added  words  shewing  that  it  was  not  his  intention  to 
shoot  the  plaintiff,  that  would  be  no  assault;  and  besides^ 
there  is  no  evidence  that  the  pistol  was  loaded.  It  is  stated 
in  the  declaration,  that  the  pistol  was  loaded  with  gun- 
powder, ball,  and  shot,  and  it  is  for  the  plaintiff  to  make 
that  out,  and  he  has  not  done  so.  If  the  pistol  was  not 
loaded,  it  would  be  no  assault;  and  unless  you  are  satisfied 
that  the  pistol  was  loaded,  you  ought  to  find  for  the  de- 
fendant as  to  that  part  of  the  case,  and  return  a  verdict 
that  the  defendant  was  guilty  of  assaulting  the  plaintiff", 
but  not  with  a  pistol  {a). 

His  Lordship  left  the  case  to  the  jury  on  the  questions 
of  excess  raised  on  the  second,  third,  and  fifth  pleas. 

Verdict  for  the  plaintiff  on  the  fourth  issue, 
and  on  the  first  issue,  except  as  to  the  as- 
sault with  the  pistol;  and  for  the  defendant 
as  to  the  residue. 

Shee,  Serjeant,  and  Miller,  for  the  plaintiff. 
Thesiger  and  Chandless  for  the  defendant. 

[Attornies — Wontner  and  Lawrence  Sf  Blenkarne.'] 

(a)  See  tbe  cases  of  Reg,  v.  St,  George^  anle,  p.  483,  and  Beg,  v.  Ojr- 
ford^  anUt  p.  525. 
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Acb'owmed  Sittings  at  Westminster  qfter  Michaelmas  Term, 

1840. 

BEFORE  MR.  BARON  GURNEY. 


Lamb  v.  Lady  Elizabeth  Falk. 

CDec,  lit, 

ASE. — ^The  declaration  stated  that  the  plaintiff  '^  here-  a  van  was 

tofcre^  to  wit,  on  the  second  day  of  June,  1840,  was  lawfully  door  of  a*  from 

possessed   as  well  of  a  certain  carriage,  to  wit,  a  gig  ^^^^^  ^•'* 

*  ^  '  ^  D  o  goods  were  un» 

of  value,  to  wit,  of  the  value  of  dE80,  as  of  a  certain  case  loading,  and 

A.'s  gig  was 

and  divers,  to  wit,  one  hundred  bottles  of  foreign  mineral  standing  behind 

water  contained  therein,  and  which  said  case  of  foreign  coachman,  who 

water  was  then  in  a  certain  other  carriage,  to  wit,  a  van.  was  driving  R's 

^  '  carnage,  came 

and  the  said  van,  together  with  a  horse  then  attached  to  the  up,  and  there 

same,  were  then  lawfully  standing  and  being  in  a  certain  for  the  carriage 

public  and  common  highway,  near  to  certain  premises  of  coachman  got 

the  plaintiff,  to  wit,  in  order  that  the  said  foreign  water  ?f^!*??**"^ 

,         .  .  laid  hold  of  the 

might  be  unloaded  and  taken  from  the  said  van,  and  placed  van  horse's 

in  the  premises  of  the  plaintiff:  and  the  said  gig  of  the  caused  the  van 

plaintiff  was  then  also  lawfully  standing  and  being  in  the  ;°,^;;;'.';3tk- 

said  highway  near  to  the  said  premises  of  the  plaintiff,  and  ing  case  fell  out 

likewise  near  to  the  said  van  and  horse.    And  the  defend-  the  shafu  of  the 

ant  was  also  then  possessed  of  a  certain  other  carriage,  and  S^m^-H^w, 

of  divers,  to  wit,  two  horses  drawing  the  same,  and  which  that  b.  was  not 

said  carriage  and  horses  of  the  defendant  were  then  under  as  the  coach- 

the  care,  government,  and  direction  of  a  certain  then  ser-  ^u'ng  in  the 

vant  of  the  defendant,  who  was  then  driving  the  same,  to  *^^JjJJJ*t^s  ** 

wit,  unto  and  into  the  said  highway,  and  who  for  that  pur-  matter  oc- 
pose  was  desirous  of  passing  the  said  van  and  horse  at- 
tached to  the  same,  with  the  said  carriage  and  horses  of 
the  defendant:  nevertheless,  the  defendant  then  by  her 
said  servant,  so  carelessly,  injudiciously,  unskilfully,  and 
imi»roperly,  drove,  governed,  and  directed  her  said  carriage 
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1840.  suid  horses^  and  so  carelessly^  injudiciously,  and  unskilfully 
and  improperly  backed  and  removed,  and  endeavoured  to 
back  and  remove  tbe  said  van  and  the  said  horse  so  at- 
tached to  the  same,  and  otherwise  so  carelessly  and  im- 
properly conducted  herself  in  the  premises,  that  by  and 
through  the  carelessness,  negligence,  unskilfiilness^  and 
improper  conduct  of  the  defendant  by  her  said  servant  in 
that  behalf,  the  said  van  then  ran  and  was  forced  back 
towards,  upon  and  against  the  said  gig  of  the  plaintiff,  and 
thereby  the  said  case  of  foreign  water,  the  contents  where- 
of he,  the  plaintiff,  was  then  causing  to  be  unloaded  from 
the  said  van  as  aforesaid,  then  fell,  and  was  then  cast  and 
thrown  with  great  force  and  violence  from  the  said  van 
down  to  and  upon  the  shafts  of  the  said  gig  of  the  plain- 
tiff, whereby  the  said  shafts  were  then  crashed  and  broken 
to  pieces,  damaged  and  destroyed,  and  divers,  to  wit,  nine- 
teen of  the  said  bottles  of  foreign  water,  being  of  value,  to 
wit,  of  the  value  of  £2,  were  then  broken  and  destroyed, 
and  the  said  last-mentioned  water  spilled  and  wholly  lost 
to  the  plaintiff:  and  also  by  means  of  the  premises,  the 
plaintiff  was  forced  and  obliged  to  incur,  pay,  lay  out,  and 
expend,  and  hath  necessarily  incurred,  paid,  laid  out,  and 
expended,  and  become  liable  to  pay  divers  monies,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum 
of  5/.  14^.,  in  and  about  the  repairing  of  his  said  gig  so 
damaged  as  aforesaid/'    Plea — Not  guilty. 

It  was  opened  by  Wtghtman,  for  the  plaintiff,  that  on 
the  2nd  of  June,  1840,  a  van  which  had  brought  mineral 
water  to  the  back  entrance  of  the  premises  of  the  plaintiff 
in  Little  Bruton-street,  was  unloading,  and  the  plaintiff's 
gig  standing  behind  it,  when  the  defendant's  coachman, 
with  a  carriage  and  a  pair  of  horses,  came  up  from  Bruton 
mews  into  Little  Bruton-street,  and  the  carriage  being 
unable  to  pass  the  van  for  want  of  room,  the  defendant's 
coachman  got  off  his  box  and  took  hold  of  the  head  of  the 
horse  which  was  in  the  van,  in  order  to  remove  the  van. 
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when  a  case  of  mineral  water^  that  a  person  was  taking        i84o. 
£rom  the  van^  fell  down  on  the  shafts  of  the  plaintiff's  gig^ 
and  broke  them. 

On  the  part  of  the  plaintiff  Thomas  Carter  was  called : 
he  said^  ^'I  am  a  carman  and  van-owner :  on  the  2nd  of 
June  I  was  employed  by  the  plaintiff  to  fetch  mineral 
water^  and  also  to  fetch  his  gig.  I  did  so,  and  the  van  and 
the  gig  were  standing  in  Little  Bruton-street.  The  gig  was 
a  little  behind  the  van,  and  detached  from  it.  While  I 
was  unloading  the  van,  the  defendant's  carriage  came  up 
from  Bruton  mews.  For  five  minutes  the  carriage  was 
obstructed,  and  the  coachman  desired  the  van  to  be  moved. 
I  said  I  would  move  the  van  as  soon  as  I  got  the  case  into 
the  premises.  The  coachman  said  he  was  not  going  to  wait 
there^  and  jumped  down  from  his  coach-box  and  took  the 
horse  of  the  van  by  the  head;  this  caused  the  van  to  move^ 
and  the  case  fell  down  on  the  shafts  of  the  gig  and  broke 
them.'' 

GuENEY,  B. — Can  you  carry  this  any  farther?  I  think 
this  is  not  enough  to  charge  the  defendant. 

Wightman,  for  the  plaintiff. — The  coachman  was  driving, 
and  left  his  box  merely  to  remove  the  van.  It  was  done  in 
the  course  of  his  employment.  His  being  off  his  box  makes 
no  difference.  Suppose  he  had  been  a  carter^  his  employer 
would  be  equally  liable,  and  yet  carters  are  almost  always 
on  foot. 

GuRNEY,  B.  (having  conferred  with  the  other  learned 
Barons  who  were  sitting  in  the  Exchequer  Chamber)^ — I 
am  of  opinion  that  the  coachman  was  not  acting  in  the 
employ  of  his  mistress  at  the  time  that  this  matter  oc- 
curred, and  that  the  defendant  is  therefore  not  liable  in 
this  action.    The  plaintiff  must  be  nonsuited. 

Nonsuit  (a). 

(a)  See  the  case  of  Sleath  v.  Wilton,  ante^  p.  607. 
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Wightman  and  Taprell  for  the  plaintiff. 
jR.  F.  Richards  for  the  defendant. 

[Attornies — O,  J.  Nichoison  and  Austen  ^  IlobmmJ^ 


Dec,  If/. 


Mackenzie  v.  Cox. 


If  A.  place  a  V^ASE. — ^The  declaration  stated^  that  the  plaintiff^  at  the 
thf  dog  be*r*e"    rcqncst  of  the  defendant^  delivered  to  the  defendant  divers, 

be^iTetl'by^Mm,  *^  ^*'  *^^®  *°S^  ^^  *^®  plaintiff,  "  to  be  by  the  defendant 
for  reward  to     kept,  fed,  and  taken  care  of,  for  reward  to  the  defendant 

be  paid  to  him 

by  A.,  B.  is  not  in  that  behalf;  and  the  defendant  then  had  and  receiyed 

AeToss^of^the'  ^^®  ^^^  ^^S®  ^^^  *^®  purposc  aforcsaid ;  yet  the  defendant, 
dog  if  he  took    uQi;  regarding  his  duty  on  that  behalf  whilst  he  had  the 

reasonable  care  .  . 

of  it;  but  if  the  dogs  for  the  purposc  aforesaid,  to  wit,  on^  &c.,  took  so  little 
onus  lies  on  B.  ^^^  such  bad  and  improper  care  of  the  said  dogs,  that  by 
leif  bTsheldng  *^^  through  the  negligence,  carelessness,  and  improper 
that  he  was  not  conduct  of  the  defendant  in  that  behalf,  one  of  the  said 

in  fault  with 

respect  to  the     dogs  became  and  was  wholly  lost  to  the  plaintiff.^'  Pleas — 

first,  not  guilty,  and,  second,  that  the  defendant  did  not 
receive  the  dogs,  or  either  of  them,  to  be  taken  care  of 
for  reward  (a). 

On  the  part  of  the  plaintiff,  it  appeared  that  three  dogs 
of  the  plaintiff  were  put  into  the  stables  of  the  defendant, 
who  was  a  livery-stable  keeper,  and  that  his  ostler  was  paid 
money  to  buy  them  food,  and  that  one  of  the  dogs  was 
afterwards  lost;  but  no  evidence  was  given  on  the  part 
of  the  plaintiff  as  to  how  the  loss  of  this  dog  had  occurred. 


(a)  As  the  form  of  this  plea  may 
be  useful  in  practice,  we  have  sub- 
joined it.  ''And  for  a  further  plea 
on  this  behalf,  the  defendant  says, 
that  the  plaintiff  did  not  cause  to 
be  delivered  to  him,  the  defendant, 
nor  did  the  defendant  have  or  re- 
ceive the  said  dogs  in  the  declara- 
tion mentioned,  or  any  or  either  of 


tbem  to  be  by  him,  the  defmidan^ 
fed,  kept,  or  taken  care  of  for  re- 
ward to  the  defendant  in  that  be- 
half, in  manner  and  form  as  the 
plaintiff  hath  in  the  dedaration 
above  alleged;  and  of  thia  the  de* 
fendant  puts  himself  upon  the  coun- 
try, &c." 
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On  the  part  of  the  defendant  it  was  proved^  that  before  1Q40. 
the  dogs  were  placed  in  the  defendant's  stable  the  plain- 
tiff said  to  the  defendant  that  he  had  a  horse  and  three 
dogs  which  he  wished  to  place  with  him,  and  that  the  de- 
fendant replied,  that  he  did  not  take  in  dogs,  bnt  he 
ahonld  have  no  objection  to  the  dogs  being  with  the  horse; 
and  that  on  the  plaintiff  asking  whether  the  dogs  wonld 
be  safe,  the  defendant  replied  that  he  had  never  lost  any- 
thing, and  referred  the  plaintiff  to  the  ostler.  With  re- 
spect to  the  loss,  it  was  proved  by  the  defendant's  ostler, 
that  on  the  evening  of  the  night  on  which  the  dog  was 
lost,  he  locked  it  up  in  the  stable,  and  that  he  missed  it 
between  twelve  and  one  o'clock  on  that  night,  the  stable- 
door  having  been  opened  bj  a  false  key ;  and  this  witness 
further  stated,  that  he  gave  immediate  information  of  the 
loss. 

Shee,  Serjt.,  in  reply. — If  a  person  has  goods  left  with 
him  without  reward,  he  is  only  bound  to  take  such  care 
of  them  as  he  would  take  of  his  own;  but  if  they  are  placed 
with  him  for  hire,  he  must  prove  to  your  satisfaction  that 
he  took  every  care  of  them  which  a  person  reasonably 
could  take. 

GuKNEY,  B.  (in  summing  up). — ^In  this  case,  the  plain- 
tiff must  make  out  to  your  satisfaction  that  this  dog  was 
received  by  the  defendant  for  reward  to  be  paid  by  the 
plaintiff  to  the  defendant;  and  if  that  be  made  out  to  your 
satisfaction,  the  next  question  is,  whether  the  defendant 
has  been  negligent.  With  respect  to  the  first  question, 
evidence  was  given  on  the  part  of  the  plaintiff,  that  the 
dogs  were  placed  at  the  defendant's  stable;  but  no  evidence 
was  given  on  the  part  of  the  plaintiff,  as  to  the  manner  in 
which  the  dog  was  lost,  the  onus  being  on  the  defendant 
to  acquit  himself,  by  shewing  that  he  was  not  in  fSeiult 
with  respect  to  the  loss  of  it.    The  defendant  has  adduced 
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evidence  on  both  questions^  and  has  called  untnesses  to 
show  that  the  dog  was  not  received  for  reward^  and  that 
the  stable  was  entered  by  a  false  key;  and  even  if  a  person 
does  take  goods  into  his  possession  for  reward^  he  is  not 
answerable  for  their  loss  if  he  takes  reasonable  care  of 
them;  and  it  is  for  you  to  say,  whether,  locking  these  dogs 
into  a  stable,  was  not  taking  reasonable  care  of  them;  and 
if  you  think  that  it  was,  and  that  a  dog-stealer  came  in 
the  night  and  stole  this  dog,  then  the  defendant  is  not 
answerable  for  the  loss.  You  will  consider  on  the  whole  of 
the  evidence  that  has  been  given ;  first,  whether  the  de* 
fendant  received  the  dogs  for  reward  to  be  paid  him ;  and 
secondly,  whether  this  dog  was  lost  by  the  negligence  of 
■the  defendant. 

Verdict  for  the  defendant  on  both  issues. 


Shee,  Serjt.,  and  R.  Gumey,  for  the  plaintiff. 
Piatt,  and  F.  V.  Lee,  for  the  defendant. 


[Attornies — APBeaih  and  Dangerfield.'] 


*•  I 


_^     ,  Gibbons  v.  Powell. 

Dec,  \tt,       -_. 

In  a  town         JJeBT  for  ffoods  sold.    Plea,  nunquam  indebitatus. 

cause,  a  notice  °  * 

to  produce  a  On  the  part  of  the  plaintiff  it  was  proposed  to  call  for  the 

would  be  in  the  copy  of  the  writ  of  summons  served  on  the  defendant  in 
opp^iufauor-  *^®  actiou,  with  a  view  of  proving  an  admission  made  at 
ney,  was  served  the  time  of  the  scrvicc  of  it. 

at  8  p.  m.  on  ,  , 

the  evening  be-  It  was  proved  that  the  notice  to  produce  it  was  served  at 
his  office  on  one  ^^  oflSce  of  the  defendant's  attorney,  at  eight  o'clock  on 
wbo"ad"h*'  the  evening  before  the  trial,  and  was  served  on  a  clerk  of 
management  of  the  defendant's  attorney  who  had  attended  several  sum- 

tbe  cause  :^ 

Held,  that  the    mouses  in  the  cause ;  and  it  was  also  proved  that  the  de- 
service  was  not 
too  late,  and  the 
paper  not  being  produced,  secondary  evidence  was  given  of  its  contents. 
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fendanf  8  attorney  lived  in  Chancery-lane,  and  the  defend-        iq^^ 
ant  himself  in  Carpenter-street. 

Buit,  for  the  defendant. — I  submit  that  the  service  of 
the  notice  was  too  late. 

BaU,  for  the  plaintiff. — It  is  to  produce  a  paper  that  the 
attorney  must  have. 

Butt. — In  the  case  of  Byrne  y.  Harvey  (a),  the  notice  to 
produce  was  served  at  half-past  seven,  on  the  evening  be- 
fore the  trial,  at  the  house  at  which  one  of  the  defendant's 
attomies  lived,  and  where  both  had  their  offices,  and  Lord 
JDenman,  C.  J.,  held  that  it  was  served  too  late  {b). 

GuRNE Y,  B. — ^What  was  that,  a  notice  to  produce  ? 
Butt. — It  was  a  letter. 

GuRNBY,  B. — ^That  would  very  probably  be  with  the 
client.    This  the  attorney  would  certainly  have. 

Butt. — ^The  party  is  personally  served  with  the  writ. 

GuRNBY,  B. — ^But  he  always  gives  it  to  his  attorney. 
As  I  think  it  is  a  thing  that  the  attorney  must  have,  I  shall 
receive  the  evidence. 

The  evidence  was  received,  but  evidence  was  also  given 
of  the  actual  delivery  of  the  goods. 

Verdict  for  the  plaintiff. 

(a)  2  M.  &  Rob.  89.  procuring  the  letter ;  and  his  Lord- 

(6)  In  that  case.  Lord  Denman,  ship  refused  to  receive  the  second- 

C  J.,  said,  *' he  thought  the  notice  ary  evidence."     See  the  cases  of 

was  not  served  in  sufficient  time  to  HoU  v.  Afiert,  ante,  p.  191,  Fir- 

allow  the  attorney  to  communicate  kin  v.  Edwards^  ante,  p.  478^  and 

with  hii  cUen^  for  the  purpose  of  Foster  v.  Pointer,  posU 
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Xg4o.  Ballf  for  the  plaintiff. 

oiBMm  Buti,  for  the  defendant. 

9» 


POWBLL. 


[Attornies — Paine  ^  H.,  and  G,  SmiikJ] 


BEFORE    LORD    ABINGER^   C.  B. 


Peoo  V.  Stead. 

Dec.  Srd,         k 

A  plaintiff  de-  iV.SSUMPSIT. — ^The  first  count  of  the  declaration  stated^ 
in  aMumpdt  ^  "  whercas,  heretofore^  to  wit,  on  &c.,  in  consideration  that 
Sfrldo^that  *^®  plaintiff,  under  the  name  and  style  of  Bobert  Pegg  & 
thepiainUffhad  Co.,  at  the  request  of  the  defendant,  had  sold  to  the  de- 
Tered  twenty  fcndaut  twenty  tons  of  best  Dutch  lead,  at  the  price  and 
Dutch  iead\o  ^^"^  ^^  ^^®  guiucas  per  ton,  five  per  cent,  discount,  to  be 
the  defendant,    delivered  free  in  the  stream :  the  amount  to  be  taken  out 

the  latter  had  ' 

promised  to  de-  in  prussiatc  potash  at  15  J.  per  pound,  delivered  firee  on 
plaintiff  pruui-  board ;  he,  the  defendant,  then  promised  the  plaintiff,  under 
theiame^  ^^  *^®  name  and  style  aforesaid,  to  deliver  to  the  plaintiff 
mount,  and  the  f^gg  q^  board,  prussiatc  potash  at  lorf.  per  pound,  2|  per 
the  delivery  of  cent,  discouut,  to  the  amount  of  the  price  of  the  said 
of  best  Dutch  twenty  tons  of  the  best  Dutch  lead,  at  five  guineas  per  ton, 
M*^b*reacr^^  ^  P^^  ccnt.  discount :  And  the  plaintiff  further  saith,  that, 
that  the  defen-    although  he,  the  plaintiff,  did  deliver  to  the  defendant  free 

dant  would  not  ^^  '  ^  ' 

deliver  the  full  in  the  stream  twenty  tons  of  the  best  Dutch  lead  at  five 

pota«h.    The  guineas  per  ton,  5  per  cent,  discount;  and  although  he,  the 

^Mded  non  as-  pl^io^ff,  hath  been  from  the  time  of  the  making  of  the  con- 

•umpsit:—  tract  and  promise  by  the  defendant,  until  the  commence- 

l/eW,  that  as  *^  -^ 

the  defendant 

had  not  pleaded 

tiiat  the  plaintiff  had  not  delivered  best  Dutch  lead,  he  could  not  go  into  evidence  to  shew  that 

the  lead  was  of  inferior  quality. 

On  a  count  for  a  quantum  valebant  the  plaintiff  may  give  evidence  of  an  agreed  price  for  the 
goods,  and  the  defendant  on  a  plea  of  non  assumpsit  may  also  go  into  evidence  to  induce  the 
jury  not  to  give  that  price,  by  shewing  that  the  articles  delivered  were  inferior  to  those  that  the 
price  was  agreed  to  be  paid  for. 
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ment  of  this  suit^  ready  and  willing  to  take  out  the  amount  ^mo 
of  the  aforesaid  price  of  the  said  twenty  tons  of  best  Dutch 
lead  in  prussiate  potash  at  Ibd.  per  pounds  2|  per  cent, 
discount,  and  to  receiye  the  same^  when  delivered  firee^  on 
board :  and^  although  the  price  of  the  said  twenty  tons 
of  the  best  Dutch  lead^  at  five  guineas  per  ton^  5  per  cent, 
discount^  amounted  to  a  large  sum  of  money,  to  wit,  to 
the  sum  of  £100;  and  although  the  quantity  of  prussiate 
potash  at  15  J.  per  pound,  2|  per  cent,  discount,  which 
would  amount  to  the  aforesaid  price  of  the  said  twenty 
tons  of  best  Dutch  lead,  would  amount  to  a  large  quan- 
tity, to  wit,  1700  lbs.  of  prussiate  potash :  Neyertheless, 
the  plaintiff  saith,  that,  although  a  reasonable  time  for  the 
delivery  of  the  aforesaid  quantity  of  prussiate  potash  had 
elapsed  long  before  the  commencement  of  this  suit,  yet 
the  defendant  did  not,  nor  would  deliver  to  the  plaintiff 
free  on  board,  nor  in  any  other  way  whatever,  the  said 
1700  lbs.  of  prussiate  potash;  but,  on  the  contrary  thereof 
delivered  a  smaller  and  much  less  quantity,  to  wit,  157  lbs. 
of  prussiate  potash,  only  amounting  to  92.  1&.  3d.  of 
the  said  price  of  said  twenty  tons  of  best  Dutch  lead, 
80  sold  and  delivered  by  the  plaintiff  to  the  defendant  as 
aforesaid,  contrary  to  the  contract  and  promise  of  the  de- 
fendant, so  made  by  him  in  that  behalf,  as  aforesaid/' 
There  were  also  counts  for  goods  sold,  and  upon  an  account 
stated.    Plea — ^Non-assumpsit. 

On  the  part  of  the  plaintiff,  a  fireight  note,  signed  by 
the  defendant,  of  which  the  following  is  a  copy,  was  put  in 
and  read: — 

'*  Bought  of  Robert  Pegg  &  Co.  twenty  tons  of  best 
Dutch  lead  at  5/.  5«. — 5  disc,  delivered  free  in  the  stream, 
the  amount  to  be  taken  out  in  prussiate  potash  at  \&d. — 
2|  dis.  deld.  free  on  board. 

''  13  Feb.  1840.  "  Jno.  Stead.'' 

Erie,  for  the  defendant. — I  am  prepared  to  shew,  that 
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1840.       ^^®  ^®^>  though  very  good  at  the  top  of  the  casks  was 
inferior  in  the  middle. 


Lord  Abinoer,  C.  B. — 1£  that  be  so,  you  must  bring  a 
cross  action. 


Erie. — In  the  case  of  Street  v.  Blay  {a),  and  also  in  the 
case  of  Chanter  v.  Hopkins  (b),  a  single  specific  article  had 
been  sold ;  and  if  in  this  case  the  article  to  be  delivered 
by  the  plaintiff  had  been  a  single  article^  perhaps  the  de^ 
fendant  might  be  driven  to  a  cross  action ;  but  I  submit 
that  that  is  not  so,  where  it  is  an  article  in  bulk  which  the 
defendant  could  not  see  when  the  contract  was  made. 

Lord  Abingek,  C.  B. — It  would  be  as  you  say  in  an 
action  for  goods  sold :  but  this  is  an  action  on  a  specific 
contract ;  and  you,  by  your  plea,  only  deny  the  making  of 
the  contract.  If  you  had  meant  to  insist  that  the  con- 
tract was  void  by  reason  of  the  non-delivery  of  the  lead, 
you  should  have  pleaded  it. 

Erie.  —  Chanter  v.  Hopkins  was  an  action  for  goods 
sold. 


(a)  2  B.  &  Ad.  456.  From  that 
case  it  seems  that  the  purchaser  of 
a  specific  chattel  mider  warranty, 
having  once  accepted  it,  cannot  re- 
turn the  chattel,  or  resist  an  action 
for  the  price,  on  the  ground  of 
breach  of  warranty,  unless  in  case 
of  fraud  or  express  agreement  au- 
thorizing the  return,  or  consent  of 
the  vendor. 

ih)  4  M.  &  W.  399.  In  that 
case  the  defendant  had,  by  a  writ- 
ten order,  ordered  of  the  plaintiff  a 
smoke-consuming  furnace  for  his 
brewery.  The  furnace  was  sent 
and  put  up  in  the  brewery,  and  in 


an  action  of  assumpsit  for  the  price 
which  had  been  agreed  upon,  (in 
which  the  defendant  pleaded  non 
assumpsit,)  it  was  found  by  the 
jury  that  the  smoke< consuming  fur« 
nace  was  useless  to  the  defendant 
for  his  brewery;  but  the  Court 
held,  that  plaintiff  was  entitled  to 
recover  the  full  price,  no  fraud  be- 
ing imputed  to  him,  inasmuch  as 
the  order  was  for  a  specific  defined 
article  which  was  furnished,  and 
that  no  warranty  that  it  should  an- 
swer the  required  purpose  could  be 
imported  into  the  contract* 
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Lord  Abinger^  C.  B. — On  a  count  for  goods  sold  you  ig^Q^ 
could  go  into  the  value  of  the  goods ;  but  in  this  declara- 
tion, iirhich  is  on  the  special  contract,  they  aver  a  delivery 
of  goods,  and  you  only  plead  non-assumpsit.  You  should 
have  pleaded,  that  the  lead  was  not  delivered  to  the  value 
averred,  and  that  you  therefore  were  not  bound  by  the 
contract.  The  plaintiff  has  a  right  to  say,  that,  on  these 
pleadings,  he  was  not  prepared  to  meet  this  point,  more 
especiaUy  if  you  never  returned  the  lead. 

Erie. — The  lead  has  not  been  returned. 

Lord  Abinger,  C.  B. — On  a  quantum  valebant  the 
plaintiff  might  have  given  evidence  of  an  agreed  price  for 
the  goods ;  and  you  would  have  been  let  in  to  say,  that  the 
jury  should  not  give  that  price,  because  the  article  was 
inferior  to  the  one  that  the  price  was  agreed  to  be  paid 
for :  but  as  this  declaration  is  framed  on  the  contract,  I 
could  not  allow  you  to  give  that  evidence  unless  you  had 
pleaded  that  the  contract  was  avoided  by  the  non-delivery 
of  the  lead  according  to  its  terms. 

Verdict  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  other 
issues. 

Kelly  and  Selfe  for  the  plaintiff. 
Erie  for  the  defendant. 

[Attornies — /.  Bennett  and  /•  S,  Wheatley,'] 
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BicHEs  and  Another  v.  Evans^  Esq.  and  Whexlton^  Esq., 

Sheriff  of  Middlesex. 

Dee,  3rd.     rp 

If  a  person,  ex-  1 BOYEB  for  horses  and  carts.    Pleas, — ^first,  not  giiiltj^ 

£S«  imt"    Secoiid,-a  denial  of  the  property  of  the  plaintiflRi. 

sued  out  against      j^  appeared  that  the  goods  in  question,  which  confliflted 

him,  make  an  '^'^  ox 

assi^ment  by  of  Seventeen  horses  and  several  carts,  had  belonged  to  a 
goods  to  trus-  person  named  Stansby,  and  had  been  taken  by  the  defend- 
tees  for  the  be-  ^^^g  under  a  writ  of  fieri  facias,  which  had  been  sued  out 

nent  of  nis  ere*  ' 

ditors,  and  the    against  Stansby  by  a  person  named  Hart.    It  further  ap* 

goods  be  after-  ^      t'       a  ^  * 

wards  taken  pcared  that  Mr.  Hart  obtained  a  judgment  for  £30  and 
feciM,  and  a "  costs,  against  Mr.  Stansby  (who  was  a  wharfinger)  on  the 
fOT  them  br*'  6th  of  September,  1840,  on  which  execution  was  stayed  for 
brought  against  ten  days,  on  an  application  by  Mr.  Turner  his  attomejj 

the  sheriff  by  ,  -,      *     i  »•  j-iai_         ^-j 

the  assignees,  to  sct  it  asidc;  the  judgment  being  ordered  to  be  set  amae 

quesUon  for  ^  ^^^  costs  wcrc  paid  in  ten  days ;  and  that  on  the  14th  of 

aSTthc^ir"***'^  that  month  Stansby  executed  a  deed  of  assignment  between 

cumstonces,  himself  of  the  first  part,  the  plaintiffs  of  the  second  part^ 

deed  was  frau-  and  the  plaintiff  Eiches  and  the  other  creditors  of  Stansby^ 

Slitu, whe*!*'  ^^0  should  execute  this  deed  of  the  third  part ;  and  by 

theritwasbona  jj^jig  ^gg^  Stansbv  assiffned  all  his  goods  and  effects  to  the 

fide  meant  to  jo  o 

convey  the  plaintiffs  as  trustccs  for  the  benefit  of  his  creditors,  and  they 
tnistees^for^the  ^crc  to  take  posscssiou,  and  by  writing  under  their  hands  to 
creditors'  en*«  allow  Stansby  till  breach  of  the  covenants,  to  continue  in 
rally,  or  wbe-     possession  of  the  horscs,  carts,  and  household  furniture;  and 

ther  it  was  a 

pretext  only,  this  deed  also  contained  a  covenant  by  Stansby  to  pay  all 
w"  re,  nof^th-  ^^^  Creditors  who  executed  this  deed  10*.  in  the  pound,  at 
standing  the      three,  six,  nine,  and  twelve  months :  and  there  was  a  proviso, 

deed,  really  .  .  . 

to  belong  to       that  if  he  did  so,  then  the  deed  should  be  void.  And  there 

the  assiffnor 

and  this  is  a  was  also  a  Covenant  by  the  creditors,  that  they  would  not 
Sn^not^'^quw^'  ^^®  Stansby,  unless  he  made  default;  and  it  was  further  pro- 
tion  of  law.        yidcd,  that,  if  Stansby  did  not  pay  the  instalments,  the  trus- 

The  fact  that  [  '  J  f  J  f 

a  deed  of  this     tccs  should  take  possessiou  of  all  the  goods,  &c.,  and  do  so. 

kind  was  exe- 
cuted with  in- 
tent to  avoid  a  particular  execution,  does  not  in  point  of  law  make  it  void,  neither  will  the  fact 
of  the  assignor  remaining  in  possession,  according  to  the  terms  of  the  deed,  sct  it  up  if  the  jury 
think  that  the  deed  was  a  fraud. 
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It  was  proved  that  Stansby  remained  in  possession  of 
the  horses  and  carts  till  they  were  taken  by  the  sheriff 
on  the  17th  of  September^  1840. 

Thesiger,  for  the  plaintiffs^  cited  the  case  of  Mariindale 
T.  Booth  (a). 


1840. 


RiCBBS 
V. 

Etans. 


Humfrey  addressed  the  jnry  for  the  defendants. — The 
case  o{  Mariindale  y.  Boot/i  only  decides  that  the  jury  having 
found  that  a  deed  was  not  fraudulent,  the  Court  would  not 
hold  the  deed  to  be  absolutely  void,  as  matter  of  law.  The 
possession  here  was  not  consistent  with  the  deed.  The 
plaintiffs'  right,  by  writing  under  their  hands,  allow  Stansby 
to  remain  in  possession,  but  there  was  no  such  writing;  and 
if  this  execution  had  not  come  in,  no  one  would  ever  have 
heard  of  the  deed.  I  admit  that  if  you  are  satisfied  that 
this  deed  was  honestly  and  bond  fide  meant  to  pass  this 
property  to  the  trustees,  the  plaintiffs  are  entitled  to  re- 
cover in  this  action ;  but  I  submit  to  you  that  the  property 
was  all  along  intended  to  continue  Stansby's,  and  that  this 
was  a  mere  device  to  defeat  Mr.  Hart's  execution ;  and  in 
addition  to  that,  even  supposing  the  terms  of  the  deed  to 
be  acted  up  to,  Mr.  Stansby  protects  his  goods  from  exe- 
cutions, pays  all  his  creditors  off  with  10^.  in  the  pound, 
and  then  has  all  his  goods  back  clear  of  every  thing. 

Lord  Abinger,  C.  B.  (in  summing  up). — The  plaintiffs 


(a)  3  B.  &  Ad.  498.  In  that 
case  Mr.  Justice  J.  Parke  said, 
*'  It  is  evident  that  the  bill  of  sale 
in  this  case,  without  delivery,  con- 
veyed the  property  in  the  house- 
hold goods  and  chattels  to  the  plain- 
tifis.  It  may  be  a  question  for  a 
jury  whether,  under  the  circum- 
stances, a  bill  of  sale  of  goods  be 
fraudulent  or  not;"  and  Mr.  Justice 
Patteton  said,  **  There  is  no  suffi- 
cient authority  for  saying  that  the 


want  of  delivery  of  possession  abso- 
lutely makes  void  a  bill  of  sale  of 
goods  and  chattels.  It  was  held  in 
Martin  v.  Podger  [2  Sir  W.  B.  701  ], 
that  want  of  possession  was  a  badge 
of  fraud  which  ought  to  be  left  to 
the  jury.  Then  if  it  be  a  badge  of 
fraud  only,  in  order  to  ascertain 
whether  a  deed  be  fraudulent  or 
not,  all  the  circumstances  must  be 
taken  into  consideration." 
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lg4Q^  in  this  case^  contend  that  the  goods  were  not  the  goods  of 
Stansby^  as  he  had  conveyed  them  to  the  plaintiffs.  It 
appears  that  a  person  named  Hart  had  a  judgment  against 
Stansby  for  £30  and  costs,  making  together  above  £50; 
which  sum  Stansby  was  capable  of  paying,  as  he  had  seven- 
teen  horses.  I  think  also  that  it  cannot  be  doubted  that  this 
deed  was  executed  because  Hart  was  coming  in  with  an 
execution :  as  Mr.  Turner  gets  ten  days^  time,  which  ex^ 
pired  on  the  15th  of  September,  the  sheriff  would  come  in 
on  the  16th,  and  this  deed  was  executed  on  the  14th;  and 
the  object  no  doubt  was  to  get  the  deed  executed  before 
the  execution  was  sued  out.  But  still  the  law  does  not 
prevent  a  man  from  conveying  his  goods  away  to  avoid  a 
judgment ;  and  a  man  may  very  honestly  do  so  in  many 
cases,  as  he  may  wish  his  property  to  be  given  equally 
among  all  his  creditors,  and  not  for  one  to  take  CTery 
thing;  and  the  intent  to  avoid  an  execution  does  not  in 
point  of  law  make  a  deed  of  this  kind  void.  The  party  re- 
mains in  possession :  that  in  some  cases  is  provided  for  by 
the  deed;  but  where  the  possession  is  according  to  the 
deed,  that  will  not  set  up  the  deed,  if  the  jury  should 
think  that  the  deed  was  a  fraud.  Here  the  original  de- 
fendant, Stansby,  is  carrying  on  his  business  as  usual,  and 
had  contracted  to  pay  lOs.  in  the  pound  to  his  creditors  at 
three,  six,  nine,  and  twelve  months ;  and  by  the  deed  he  is 
to  keep  his  goods,  and  if  he  pays  the  instalments,  the  pro- 
perty is  to  be  restored  to  him.  You  will  say  whether  this  was 
a  bond  fide  deed,  intended  to  part  with  the  property,  and 
to  convey  it  to  the  trustees  for  the  benefit  of  the  general 
body  of  creditors ;  for  if  it  was,  the  plaintiffs  are  entitled 
to  your  verdict;  but  if  you  think,  from  the  circum- 
stances, that  Stansby  was  to  keep  possession  and  to  have 
his  goods  back  again,  that  this  was  all  a  pretext  to  keep  off 
this  execution,  and  that  Stansby  was  reaUy  to  have  the 
goods  all  along,  you  ought  to  find  for  the  defendants. 
There  is  no  question  of  law  in  it ;  and  it  is  a  question  for 
you  under  all  the  circumstances  to  determine  whether  this 
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deed  was  meant  bonft  fide  to  convey  the  property  to  the        ig^Q^ 
trustees  (a). 

Yerdict  for  the  plaintiffs. 

Theriger  and  Ogle  for  the  plaintiffs. 
Humfrey  and  Rawlinson  for  the  defendant. 

[Attomies — H.  J.  Turner  and  Kilgour  ^  Parsons,'] 


In  the  ensuing  term^  Humfrey  moved  for  a  new  trials 
but  the  Court  refused  a  rule. 

(a)  See  the  case  of  Burling  v.  PaiersMf  ante,  p.  570. 


Fkeestone  v.  Butchek. 

DDee,  4M. 
EBT  for  goods  sold  and  delivered,  with  counts  for  The  general 

.,  1     J        J  •      I         J  X  nileis,  thata 

money  paid,  money  had  and  received,  and  upon  an  account  wife  cannot 
stated.     Plea— Nunquam  indebitatus.  bind  £?«"/" 

It  appeared  from  the  evidence  given  on  the  part  of  the  contract  except 

,  *"  .       as  his  agent; 

plaintiff,  that  the  plaintiff,  Mrs.  Freestone,  was  a  dealer  in  but  in  cases  of 
foreign  birds,  carrying  on  business  in  St.  Martin's-lane,  the  wife  in" 
London ;   and  that  the  defendant,  the  Rev.  Dr.  Butcher,  ^^'^3*1,72^; 
was  curate  of  Milton,  near  Northampton,  and  residing  at  husband's 

household 

the  rectory  house  at  that  place.    The  present  action  was  which  she  has 

under  her  con- 
trol, or  of  or- 
ders for  articles  which  are  necessary  for  the  wife,  such  as  clothes,  the  jury  (if  the  wife  be  Hying 
with  the  husband)  ought  to  infer  agency,  if  nothing  appear  to  the  contrary;  but  if  the  order  is 
excessive  in  point  of  extent,  and  such  as  the  husband  never  would  have  authorized,  that  wiU 
alone  be  sufBcient  to  repel  the  inference  of  agency. 

If  it  be  proved  that  the  wife  has  a  separate  income,  that  of  itself  goes  to  repel  the  inference  of 
agency  ;  and  evidence  that  the  plaintiff  has  made  out  the  invoices  to  the  wife,  and  has  drawn 
bills  of  exchange  on  her  for  part  of  the  amount,  which  she  has  accepted  in  her  own  name,  pay- 
able at  her  own  bankers  from  her  separate  funds,  also  goes  to  prove  that  the  wife  was  not 
acting  as  the  agent  of  the  husband;  and  the  fact  that  the  husband  sold  some  of  the  goods  which 
were  supplied  to  the  wife  and  received  the  money  for  them,  will  not  of  itself  make  the  husband 
liable  in  point  of  law  to  pay  for  them ;  but  it  is  a  fact  for  the  consideration  of  the  jury  in  deter- 
mining whether  the  goods  were  supplied  on  the  credit  of  the  husband,  and  whether  the  wife 
was  the  agent  of  her  husband. 

VOL.  IX.  U  U  N.  P. 


BUTCHBE. 
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1840.        brought  to  recover  a  balaaoe  amoanting  to  767/.  Of.  6d.  £or 
"^ — ^^"^      live  foreign  birds  supplied  to  the  defendant's  wife,  from  the 

F&EE8TONE 

V.  20th  of  February,  1839,  to  the  23rd  of  December  in  the 

same  year.  The  original  amount  of  the  plaintiff's  demand 
had  been  959/.  I6s.  6d^  of  which  a  sum  of  202/:  16#.  had 
been  paid  at  different  times  by  the  defendant's  wife* 

It  was  proved,  that  the  defendant  and  his  wife  were  liv- 
ing together  at  the  rectory  house  at  Milton,  and  that  the 
defendant  had  caused  a  room  to  be  fitted  up  as  an  aviary ; 
and  it  was  also  proved,  that  the  birds  which  had  been  sent 
by  the  plaintiff  by  coach,  and  had  been  delivered  at  the 
defendant's  house,  were  between  six  and  seven  hundred  in 
number,  mostly  foreign,  consisting  of  lories,  avadavats,  love 
birds,  bishop  birds,  cardinals,  quakers,  cut-throats,  mana- 
kins,  &c.,  many  being  of  the  same  species. 

It  was  also  proved,  that,  in  the  month  of  March,  1840, 
Mr.  Bead,  a  dealer  in  birds,  (in  consequence  of  an  appli- 
cation from  Mr.  Ball,  of  Northampton),  went  to  the  de- 
fendant's house  and  saw  the  birds,  when  the  defend- 
ant offered  to  sell  them  to  him  for  iS200,  and  that,  after 
some  negotiation,  Mr.  Beed  bought  a  portion  of  them  from 
the  defendant,  consisting  of  fifty  love  birds,  twelve  cut- 
throats, three  blackheaded  manakins,  twelve  cardinals, 
twelve  mountain  lories,  and  other  birds,  to  the  number  of 
about  200,  for  the  sum  of  £110,  of  which  sum  he  paid  £&i 
to  the  defendant,  and  left  the  remaining  £46  in  the  hands 
of  Mr.  Ball ;  but  there  was  no  evidence  to  shew  that  Mr. 
Ball  had  paid  the  £46  to  the  defendant.  A  letter,  sent 
by  the  defendant  to  Mr.  Read,  was  also  put  in ;  it  was  in 
the  following  terms : — 

'^  Milton,  Friday  Evening. 
"  Sir, — Finding  that  you  have  left  without  paying  the 
remainder  of  the  money  due  for  the  birds,  I  write  to  say, 
that  unless  it  is  paid  in  full  to  my  credit,  at  the  bank  of 
Messrs.  Drummond,  Charing-cross,  London,  before  twelve 
o'clock  to-morrow  morning,  my  solicitors  are  directed  to 
issue  a  writ  against  you  immediately  for  the  amount.    The 
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sums  paid  were  £50  yesterday  and  £14  to-day,  leading  a        1940. 

balance  of  £46  due. — ^Your  obedient.  J     ^^"^^ 

E.  B.  Butcher.^'  «. 


BUTCHEl. 


It  was  opened  by  Sir  F.  Pollock,  for  the  defendant,  that 
Mrs.  Butcher  had  a  separate  income  of  her  own,  over 
which  her  husband  had  no  control,  and  that  she  kept  a 
separate  banking  account  of  her  own  with  Messrs.  Drum- 
mond,  as  her  bankers ;  and  that  the  plaintiff  had  dealt 
with  Mrs.  Butcher  on  her  own  separate  accoimt,  and  not 
on  the  credit  of  the  defendant,  as  all  the  accounts  and  in- 
voices were  headed  "  Mrs.  Dr.  Butcher  -"  and  the  plaintiff 
had  drawn  bills  of  exchange  on  Mrs.  Butcher,  which  were 
accepted  by  her  in  her  own  name,  and  paid  at  her  bankers, 
Messrs.  Drummond,  from  her  money  in  their  hands. 

Kell^,  for  the  plaintiff. — I  submit  that  the  bills  of  ex- 
change, accepted  by  Mrs.  Butdier,  can  hardly  be  evi- 
dence. The  plaintiff  was  no  doubt  glad  to  get  paid  by 
any  one. 

Lord  Abinoer,  C.  B. — ^The  husband  is  sought  to  be 
charged,  because  the  wife  was  the  husband's  agent.  That 
may  be  proved  by  circumstances.  Other  circumstances 
may  shew  that  she  was  not  so.  Mr.  Kelly  has  shewn  tacts 
from  which  a  jury  may  infer  that  the  husband  was  cre- 
dited, and,  to  repel  this  inference,  evidence  may  be  given 
of  a  separate  income,  and  of  the  wife  accepting  bills  in  her 
own  name.  I  shall  tell  the  jury,  that  if  this  lady  had  a  se- 
parate income,  and  the  plaintiff  was  taking  bills  with  her  ac- 
ceptance, they  as  men  of  sense  must  see  that  the  plaintiff 
was  dealing  with  the  wife  and  not  with  the  husband. 


On  the  part  of  the  defendant,  the  general  account  of  the 
plaintiff  was  put  in,  it  was  headed  "  Mrs.  Dr.  Butcher  /' 
and  twenty-four  invoices  headed  in  the  same  way  were  also 
put  in,  and  also  several  bills  of  exchange,  drawn  by  the 
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plaintiff  on  Mrs.  Butcher  and  accepted  by  her^  payable 
Messrs.  Drummond's^  and  there  paid  from  Mrs.  Batchei 
separate  fiinds. 

The  marriage  settlement  of  Dr.  and  Mrs.  Batcher,  daft 
the  21st  of  October,  1823,  was  put  in^  and  by  it  the  inl 
rest  of  £2,500  wfU9  secured  to  Mrs.  Butcher's  separate  u 
and  another  deed  of  settlement^  dated  the  23rd  of  Fdn 
ary,  1837,  was  also  put  in. 


KeUy. — Mrs.  Butcher  had  altogether  about  i£380  arje 
without  the  control  of  her  husband. 

Sir  F.  Pollock. — ^Dr.  Butcher  has  an  income  of  £4SH 
year,  under  an  order  of  the  Court  of  Chancery,  for  1 
maintenance  of  his  children,  and  he  has  j£4O0  a  year 
his  own. 

It  was  proved  that  Mrs.  Butcher  had  a  separate  banki 
account  at  Messrs.  Drummond's,  and  a  separate  pass  bo 
and  that  she  drew  checks  on  that  firm^  which  were  p 
from  her  separate  funds  in  their  hands. 

Kelly,  in  reply,  cited  the  case  of  JVaithman  v.  Wa 
field  (a). 


1 1 


(a)  1  Camp.  120.  In  that  case 
Lord  EUenborouph  said,  "Where 
a  hushand  is  living  in  the  same 
house  with  his  wife,  he  is  liable  to 
any  extent  for  goods  which  he  per- 
mits her  to  receive  there ;  she  is  con- 
sidered as  his  agent,  and  the  law 
implies  a  promise  on  his  part  to 
pay  the  value.  If  they  are  not  co- 
habiting, then  he  is  in  general  only 
liable  for  such  necessaries  as,  from 
his  situation  in  life,  it  is  his  duty  to 
supply  her.  But  even  where  they 
are  parted,  if  the  husband  has 
any  control  over  goods  improvi- 
dently  ordered  by  the  wife,  so  as 
to  have  it  in  his  power  to  return 
them  to  the  vendor,  and  he  does 


not  return  them,  or  cause  di 
to  be  returned,  he  adopts  heri 
and  renders  himself  answow 
Nor  is  it  any  excuse  in  law  1 
the  wife  is  unmanageable  or  d 
bedient,  as  he  must  be  suppose 
exercise  his  marital  rights  ant 
regulate  her  conduct."  **Ag 
however  low  a  man's  circumstai 
may  be,  if  he  allows  his  wifi 
assume  an  appearance  which  li 
unable  to  support,  he  is  answer; 
for  the  consequences.  Whei 
tradesman  is  thereby  deceived, 
loss  must  fall  on  him  who  conni 
at  the  deception."  **  Howevei 
is  the  duty  of  tradesmen  to  n 
inquiries  before  trusting  a  mar 
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Lord  Abinoer^  C.  B. — In  that  case  Lord  Ellenborough 
thought  the  husband  not  liable,  but  the  jury  found  against 
his  opinion. 

Kelly, — There  is  no  case  which  decides  that  a  husband 
is  not  liable  where  his  wife  is  living  with  him. 

Lord  Abinger,  C.  B.  (in  summing  up). — ^The  general 
rule  is,  that  the  wife  cannot  bind  her  husband  by  her  con- 
tract, except  as  his  agent.  There  are,  however,  cases  in 
which  a  jury  may  infer  such  agency.  In  the  cases  of 
orders  given  by  the  wife  in  those  departments  of  her  hus- 
band's household  which  she  has  under  her  control,  the 
jury  may  infer  that  the  wife  was  the  agent  of  her  husband 
till  the  contrary  appear.  So,  for  such  articles  as  are  neces- 
sary for  the  wife,  such  as  clothes,  if  the  order  is  given  by 
the  wife,  and  she  is  Uving  with  her  husband,  and  nothing 
appear  to  the  contrary,  the  jury  do  right  by  inferring  the 
agency ;  but  if  the  order  is  excessive  in  point  of  extent,  or 
if,  when  the  husband  has  a  small  income,  the  wife  gives 
extravagant  orders,  these  are  circumstances  from  which 
the  jury  would  infer  that  there  was  no  agency.  The 
tradesman  who  supplies  the  goods  takes  the  risk;  and 
if  the  bill  is  one  of  an  extravagant  nature,  such  as  the 


1840. 


Freestone 

V. 

Butcher. 


woman  who  is  a  stranger  to  them, 
and  the  plaintiffs  do  not  seem  to 
have  taken  the  pains  they  were 
bound  to  do  to  ascertain  the  de- 
fendant's responsibility.  Therefore, 
as  they  have  trusted  his  wife  for 
want  of  information,  which  might 
easily  have  been  obtained;  if  they 
receive  a  verdict  at  all,  their  de- 
mand should  be  reduced  to  the 
charge  for  necessaries  suitable  to 
the  circumstances  of  the  defend- 
ant." "  The  jury  notwithstanding 
g^ve  the  plaintiff  a  verdict  for  the 
full  sum."    See  the  cases  of  Mon^ 


tague  v.  Etpmaue^  ante,  Vol.  1, 
pp.  356,  502  ;  Houluion  v.  Smyth, 
ante,  Vol.  2,  p.  22 ;  Mainwaring 
V.  Le$Ue,  Id.  p.  507;  Clifford  i, 
Laion,  ante,  Vol.  3,  p.  15;  Reedy, 
Afoore,  ante.  Vol.  5,  p.  200;  Den- 
nyi  v.  Sargeantf  ante.  Vol.  6,  p. 
419;  Atkint  v.  Curwood,  ante, Vol. 
7,  p.  756 ;  Spreadbury  v.  Chapman, 
ante.  Vol.  8,  p.  371 ;  Mizen  v.  Pick, 
Id.  p.  373,  n. ;  Emmett  v.  Norton, 
Id.  p.  506 ;  Hardie  v.  Grant,  Id. 
p.  512 ;  Dixon  v.  Hurrell,  Id.  p. 
717. 


BUTCHSK. 
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Ig40^        huflband  would  never  have  authorised^  that  woold  alom 
"*     *  "^      sufficient  to  repel  tlie  inference  of  agency.      In  a  late  < 

Febbstone 

V.  tried  before  me  {a),  it  appeared  that  the  defendant,  a  { 

tleman  of  the  legal  profession^  had  a  very  limited  inoc 
and  that  his  wife  incurred  debts  for  millinery  to  an 
travagant  amount^  and  there  the  jury  found  that  there 
no  authority  on  the  part  of  the  husband  to  contract 
debt,  and  I  think  that  they  were  quite  right  in  ao  find 
The  plaintiff  in  each  of  these  cases  has  the  onna  cast « 
him,  and  he  is  boimd  to  prove  that  the  goods  were  supf 
on  the  credit  and  by  the  authority  of  the  husband, 
cases  which  I  have  put,  as  those  in  which  the  jury  w< 
infer  the  authority,  are  those,  where>  in  the  ordu 
course  of  things,  the  wife  would  give  the  orders  ;  but  if 
wife  ordered  five  puncheons  of  rum  and  five  hogshead 
sugar,  you  would  not  infer  agency,  even  if  she  had  aoe 
ed  a  bill  of  exchange  for  the  amount.  Here  you  ha^ 
married  woman  ordering,  in  about  ten  months^  JE900  w< 
of  fancy  birds.  If  the  thing  is  out  of  the  ordinary  con 
juries  ought  to  insist  on  strict  proof.  It  is  proved  \ 
the  birds  were  delivered  at  the  defendant's  house,  and 
addition  to  that,  the  only  evidence  is,  that  the  defend 
sold  some  of  the  birds,  and  wrote  a  letter  respecting 
payment  of  the  price  of  them.  That  is  evidence  whic 
certainly  for  your  consideration,  yet  it  is  in  its  nature 
biguous;  for  if  Mrs.  Butcher  had  ordered  these  goods 
paid  ready  money  for  them,  the  defendant  would  have  I 
entitled  to  sell  them  and  take  the  price  of  them.  You 
say  whether  that  satisfies  you  that  he  gave  authority  to 
wife  to  buy  them.  It  is  proved  that  his  income  is  £ 
a-year,  and  that  he  prayed  an  allowance  from  the  Com 
Chancery  for  the  maintenance  of  his  children,  upon  wl 
an  aUowance  was  granted,  which  is  never  done  unle 
be  shewn  that  the  husband  has  not  a  sufficient  incomi 
maintain  his  children  without  such  an  allowance^  and 

(a)  The  case  of  Atkins  v.  Curwood,  ante,  Vol.  7,  p.  756. 
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alone  wonld  be  enough  to  shew  that  ayadavats  and  mocking        19401, 
birds  were  not  necessaries  fwr  his  wife.    It  is  proved  that     ^     ^  ^ 

^  Frkestoni 

Mrs.  Butcher  has  a  separate  income  of  about  JE380  a-year.  «. 

Now^  if  it  be  shewn  that  the  wife  has  a  separate  income^ 
that  by  itself  goes  to  repel  the  inference  of  agency.  It 
has  been  said  that  the  defendant  allowed  his  wife  to  buy 
these  birds ;  however^  if  the  defendant  had  objected,  Mrs. 
Butcher  had  a  right  to  say, '  I  have  the  money  in  my  own 
power,  and  it  is  not  to  be  under  your  control/  and  that 
being  so,  if  Dr.  Butcher,  knowing  that  his  wife  liked  birds, 
had  fitted  up  an  aviary  for  her,  it  would  not  shew  that  he 
meant  also  to  pay  for  all  the  fancy  birds  that  were  to  be 
put  into  it.  It  might  go  a  great  way  to  shew  agency  if 
the  wife  had  no  separate  income,  but  she  having  a  sepa- 
rate income,  it  proves  nothing  as  to  the  agency  with  re- 
spect to  the  buying  of  the  birds.  It  is  said,  '  Why  did  not 
Dr.  Butcher  stop  his  wife  from  buying  them?^  Why 
should  he,  as  she  had  separate  means?  If  he  knew  that 
she  was  running  in  debt,  no  doubt  he  ought  to  have  re- 
monstrated with  her,  but  what  evidence  is  there  that  he 
made  her  his  agent  to  buy  all  these  birds  ?  To  whom  did 
the  plaintiff  address  the  invoices  ?  To  ^'Mrs,  Dr,  Butcher.^' 
The  term  *'  Mrs.  DrP  shews  that  the  plaintiff  knew  that 
Mrs.  Butcher  was  married.  The  plaintiff  draws  bills  of 
exchange  on  this  married  woman,  and  the  married  woman 
accepts  them  in  her  own  name,  payable  at  a  banker's 
where  she  keeps  a  separate  banking  account,  and  where 
they  are  paid  out  of  her  separate  funds.  Is  there  anything 
to  shew  that  the  plaintiff  was  not  dealing  with  a  married 
woman  on  the  credit  of  that  married  woman  herself?  It 
is  the  bounden  duty  of  tradesmen,  when  they  find  a  wife 
giving  extravagant  orders,  to  give  notice  to  the  husband 
inmiediately,  if  they  mean  to  hold  him  liable.  The  case 
then  comes  to  this,  did  the  plaintiff  deal  with  Mrs.  Butcher 
on  the  credit  of  her  husband,  the  defendant  ?  The  plaintiff 
makes  out  the  invoices  and  accounts  to  Mrs.  Butcher,  and 
draws  bills  of  exchange  for  Mrs.  Butcher  to  accept;  and 


Butcher. 
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1840.        ^^^  ^^7  i^'^^^  living  doubt  that  the  dealing  was  on  the 
^     "*    ^      credit  of  Mrs.  Butcher?    But  it  is  not  enough  that  the 

Freestone 

9.  credit  was  given  by  the  plaintiff  to  Dr.  Butcher  the  de- 

fendant^ unless  you  find  also  that  Dr.  Butcher  authorized 
it;  and  so  far  from  that  being  proved^  there  is  evidence  of 
a  separate  provision  for  the  wife^  and  almost  every  cir- 
cumstance which  is  calculated  to  repel  that  inference. 

A  special  juror. — ^We  wish  to  know  whether  the  husband 
inade  himself  liable  by  selling  the  birds  and  taking  the 
money  for  them. 

Lord  Abinger^  C.  B. — ^If  you  ask  me  as  matter  of  law^ 
I  think  that  he  did  not ;  it  is  only  a  circumstance  for  your 
consideration  in  determining  the  question,  whether,  in 
buying  these  birds,  Mrs.  Butcher  was  acting  by  the  autho- 
rity of  her  husband  or  not.  As  soon  as  she  had  bought 
these  birds  they  became  the  property  of  her  husband.  There 
was  a  late  case  in  which  a  wife's  clothes,  bought  with  her 
separate  income,  were  seized  under  an  execution  against 
her  husband  (a). 

Verdict  for  the  defendant. 

Kelly  and  Hayes  for  the  plaintiff. 

Sir  F.  Pollock,  B.  V.  Richards,  and  Busby  for  the  de- 
fendant. 

[Attomies — Kirk  and  Jonet  ^  Son.'] 
(a)  The  case  of  Cam  v.  Bricet  Law  Jour.  Exch.,  Vol.  10,  p.  28. 
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Sittings  in  London  after  Michaelmas  Term,  1840. 


BEFORE   LORD  ABINOER^  C.  B. 


1840. 

Brooker  v.  Field  and  Wipe.  ^     ^^"*^ 

FDec.  loth. 
ALSE    imprisonment.  — The  declaration    stated  that  A  private  per- 

Olivia,  then  being  the  wife  of  the  other  defendant,  William  another  in?o  ^' 
Field,  assaulted  the  plaintiff  and  imprisoned  him.  Plea,  ehfr^^of  haV 
"  by  statute,''  by  both  the  defendants ;  that  the  defendant  >"«  committed 

.  "  an  offence  a- 

Olivia  was  not  guilty.  gainst  the  stat. 

7  &  8  Geo.  4, 
c.  29,  (the 

It  was  opened  by  Sir  F.  Pollock  for  the  plaintiff,  that  g^oUd^t^iL^Ac't) 
Mrs.  Field  had  directed  a  police  constable  to  take  the  »  not  entitled 

to  notice  of  ac* 

plaintiff  into  custody  for  stealing  her  cat,  she  being  present  tion  under  the 
at  the  time  the  police  constable  had  done  so ;  and  that  the  tha?a"c"  w^that 
intended  defence  was,  that  the  defendants  were  protected  ««ctjon  only 

^  applies  to  con- 

by  the  75th  section  of  the  statute  7  &  8  Geo.  4,  c.  29,  the  stables  and 

Law  of  Larceny  Consolidation  Act,  which  protected  persons  and  persons  of 
acting  in  the  execution  of  that  act.  That  section,  however,  '***'  ^^^ 
did  not,  (as  he  submitted),  apply  to  this  case,  as  it  applied 
only  to  magistrates,  constables,  and  officers,  and  not  to 
persons  who  acted  voluntarily.  The  clause  of  the  Bank- 
rupt Act,  6  Oeo.  4,  c.  16,  was  quite  as  general  and  as 
strong  as  the  75th  section  of  the  statute  7  &  8  Geo.  4,  c.  29, 
and  yet  it  was  held  not  to  apply  to  any  but  commissioners 
and  officers.     He  cited  the  case  of  Cooke  v.  Leonard  (a). 

It  was  proved  by  a  police  constable  named  Kershaw, 
that  on  the  2nd  of  September,  1840,  he  went  with  Mrs. 
Field  to  the  house  of  the  plaintiff  in  Willow-walk,  Shore- 
ditch,    in  the  county  of   Middlesex^  when  Mrs.  Field 

(a)6S.  &C.  351. 
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,g^Q         charged  the  plaintiff  with  stealing  her  cat^  and  directed 
^— y-^'      him  to  take  the  plaintiff  into  custody^  which  he  did. 

Brooker 

V. 

Field.  Wkateley,  for  the  defendant.— I  submit  that  the  plaintiff 

cannot  recover  in  this  action.  If  it  be  shewn  that  Mrs. 
Field  had  reasonable  ground  to  believe  that  the  plaintiff 
had  stolen  her  cat^  by  the  75th  section  of  the  statute  7  & 
8  Geo.  4^  c.  29^  she  would  be  entitled  to  notice  of  action, 
and  to  have  the  venue  laid  in  the  proper  county. 

Lord  Abingbk,  C.  B. — ^Bon&  fide  belief  has  nothing  at 
all  to  do  with  this  case.  I  think  that  this  provision  only 
applies  to  constables  and  persons  of  that  kind.  If  this 
section  of  the  statute  were  held  to  apply  to  these  defend- 
ants^ it  would  go  to  the  extent  of  saying,  that  every  person 
might  give  a  party  into  custody  for  any  offence  under  the 
statute  7  &  8  Geo.  4^  c.  29^  and  then  be  entitled  to  notice 
of  action^  to  tender  amends,  and  to  have  the  case  tried  in 
the  particular  county  in  which  it  arose. 

Evidence  was  given  that  the  plaintiff,  before  he  was  taken 
into  custody,  had  written  letters  to  Mrs.  Field,  offering  to 
restore  her  cat  for  a  sum  of  money,  and  that  the  cat  had 
been  seen  upon  his  premises. 

Verdict  for  the  plaintiff — damages.  One  farthing. 

Sir  F.  Pollock,  C.  Phillips,  and  S.  Martin,  for  the  plain- 
tiff. 

fVhateley  and  Montagu  Chambers,  for  the  defendants. 

[Attomici— ^.  22.  SUele  and  /.  ^.  W.  Sheffield,"] 
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1841. 
Second  Sittings  at  Westminster  in  Hilary  Term,  1841. 

BEFORE  BAEON  ROLPB. 


Stocken  v.  Collins. 

A  Jan.  23rd. 

SSUMPSIT  by  the  plaintiff^  as  indorsee  of  a  bill  of  A  party  being 

exchange  for  28/.  Ss.  3d.,  dated  the  24th  of  October,  1838^  dee  of  disho- ' 
drawn  by  the  defendant  on  a  person  named  Davis,  pay-  e°"hange  o*n  °^ 
able  eighteen  months  after  date  to  the  order  of  the  drawer.  **»«  }^^^  o^. 

,  April,  and  all 

Plea,  denying  the  notice  of  dishonoor.    The  bill  became  the  parties  Uv- 

due  on  the  27th  of  April,  1840.  wUness^stoted* 

John  Turner  said :— "  I  am  derk  to  Mr.  Sydney  Smith,  {^^j^.^'^oP^j*. 

who  is  an  attorney  in  Barnard's  Inn;  I  produce  Mr.  ing  the  notice 

Smith's  letter-book.    [The  defendant's  counsel  handed  the  into  the  post  at 

witness  a  letter] .    This  is  the  letter  I  put  into  the  post ;  I  p"^°'oi'The 

put  it  into  the  post  before  one  o'clock  on  the  28th  of  28th.  The  post 

*       ^  *  mark  on  the 

April."  letter  was  the 

Mr.  Murphy,  a  clerk  to  the  plaintiff,  proved  that  the  that  ifThe  jury 
defendant  lived  at  9,  Euston  Place ;  and  that  when  he  ^11,7^^5^^^^'^^*^^, 
asked  for  payment  of  this  and  another  bill,  the  defendant  was  put  into  the 

post  sufficiently 

referred  him  to  his  attorney.  early  for  the 

The  letter  (a  notice  of  dishonour)  was  read :  it  was  post  d?nwy"coursc'" 

of  the  post  to 


marked 


10  FN.  10 

A  P.  29 

1S40 


have  received  it 

The  letter  commenced  —  "9,  Bar-  on  the  28th,  it 

was  sufficient, 
and  that  its 

nard's  Inn,  28th  April,  1840.    Sir,  I  am  instructed  by  uytdln^th"*^*' 
Mr.  Molineux  to  give  you  notice  that  a  bill  [describing  it]  post-office 

would  make  no 

has  been  dishonoured,"  ftc.    It  was  signed, ''  For  Sydney  difference. 
Smith,  W.  Hayward."  dishonour,*  *" 

which  states 
that  a  bill  of 

Wordstoorth,  for  the  defendant. — ^I  submit  that  the  plain-  exchange  •*  hai 
tiff  must  be  nonsuited.    The  bill  became  due  on  the  27th  noured,"  is 
of  April,  and  the  notice  of  dishonour  ought  to  have  been  JJ^^^hTt  does 
given  to  the  defendant  on  the  28th.    The  post-office  mark  no^  >^^e  ^^^^ 

^  *^  the  bill  has  been 

presented. 


Stocken 

V. 

Collins. 
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1841  ^^  ^^^  letter  is  ten  in  the  forenoon  of  the  29th  of  Apiil, 

and  it  is^  therefore^  too  late.  The  question  is^  not  when 
the  notice  was  put  into  the  post^  but  when  the  defendant 
received  it ;  and^  being  within  the  bills  of  mortality,  the 
defendant  was  entitled  to  receive  the  notice  of  dishonour 
on  the  day  after  the  dishonour  of  the  bill.  There  is  also 
another  objection.  According  to  the  opinion  of  tlie  Lord 
Chief  Justice  in  the  case  of  Boulton  v.  Welch  [a)y  the  notipe 
of  dishonour  should  state  the  presentment  of  the  bill,  as 
well  as  the  dishonour. 

JP.  V.  Lee,  for  the  plaintiff. — ^The  case  cited  has  been 
overruled  several  times :  and,  with  respect  to  the  other 
point,  it  should  be  observed,  that  the  notice  purports  to 
have  been  given  on  the  behalf  of  Mr.  Molineux,  and  there 
is  no  evidence  that  Mr.  Molineux  lives  in  town ;  but  even 
if  there  were,  it  is  proved  that  the  letter  was  put  into  the 
post  on  the  28th  of  April ;  and  if  the  defendant  means  to 
insist  that  he  did  not  receive  the  notice  till  the  29th^  he  is 
bound  to  shew  afiirmatively  that  he,  in  fact,  did  not  receive 
it  till  that  day. 

Wordsworth. — IS  the  plaintiff  seeks  to  excuse  his  delay, 
because  Mr.  Molineux  does  not  live  in  town,  it  lies  on  the 
plaintiff  to  prove  that.  The  notice  is  dated  from  Barnard's 
Inn,  which  is  in  town. 

RoLFE,  B. — I  do  not  think  there  is  anything  in  the  ob- 
jection as  to  the  form  of  the  notice ;  and  with  respect  to 
the  other  point,  the  case  must  go  to  the  jury.  You  can 
address  the  jury  if  you  wish  it ;  but  it  is  hardly  neces- 
sary. 

Wordsworth  declined  addressing  the  jury. 

BoLFE,  B.  (in  summing  up). — ^If  a  party  residing  in 

(a)  4  Scott,  425. 


Collins, 
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London  is  bound  to  give  notice  of  dishonour  to  another        ig^^^ 

person  also  residing  in  London^  it  is  enough  if  he  puts  the      ^    ^    ^ 

notice  of  dishonour  into  the  post  so  early^  that^  in  the  «. 

usual  course  of  post^  the  person  to  whom  it  is  addressed 

will  receive  it  at  some  time  on  the  day  following  that  on 

which  the  bill  is  dishonoured.     If  this  letter  was  put  into 

the  post  at  the  time  at  which  the  witness  says  it  was^  it 

may  have  been  overlooked  in  the  Post-office^  and  delayed 

there^  as  the  Post-office  is  not  infallible.     On  the  other 

hand^  the  witness  may  be  mistaken  as  to  the  time  at  which 

the  letter  was  put  into  the  post.     If  you  think  that  the 

letter  was  put  into  the  post  before  one  o^clock  on  the  28th 

of  Aprils  as  the  witness  says  it  was^  I  think  that  it  is  good^ 

and  that  the  plaintiff  will  be  entitled  to  your  verdict ;  but 

if  the  letter  was  put  in  at  the  time  which  the  post-mark 

denotes^  it  was  too  late^  and  you  ought  to  find  for  the 

defendant. 

Verdict  for  the  plaintiff. 

BoLFE^  B. — ^You  think  that  it  was  put  into  the  post  be- 
fore one  on  the  28th? 

A  juror. — Yes,  my  Lord. 

BoLFE,  B.— Mr.  Wordsworth,  1  shall  give  you  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  the 
notice  put  into  the  Post-office  before  one  on  the  28th  was 
not  sufficient. 

F.  V.  Lee,  for  the  plaintiff. 

Wordsworth,  for  the  defendant. 

[Attornies — W,  Day  and  /.  P,  Davis,'] 


On  a  subsequent  day,  Wordsworth  applied  to  the  Court 
in  pursuance  of  the  leave  given;  but  the  Court,  after 
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citing  the  case  of  Dobree  y.  Eastwood  {a),  held,  that  tlie 
learned  Baron  had  left  the  proper  questionB  to  the  jvury. 


V.  and  refused  a  rule. 

Collins. 


(a)  Ante^  VoL  3,  p.  250. 


Marshall  v.  Parsons. 

Jan,  26th,         a 

A.  acted  under  ASSUMPSIT  for  "  work,  joumcys,  and  attendances  by 
me  "t  aa'the"^*^"  the  plaintiff^  83  agent  for  the  defendant^  and  for  commission 
^'Tilt  *^  b"  in  Paya^^e  to  the  plaintiflF  in  respect  thereof/'  with  counts  for 
the  sale  of        money  paid,  and  upon  an  account  stated.   Pleas — ^Non  a»- 

goods,  and  was  . 

paid  a  commis-  sumpsit,  and  a  set-off. 

comracto'r  wUh*  I*  appeared  that  the  defendant  was  a  manufacturer  of 
the  Admiralty  g  jgg  ^Q^jg  ^t  Wolvcrhamptou,  and  that  the  plaintiff  had 
of  a  variety  of  actcd  as  his  Commission  agent  in  London,  and  that  the  only 
sale  of  which  real  question  between  the  parties  was,  whether  the  plaintiff 
Ws^omm^s*^  was  entitled  to  recover  anything  under  the  following  item 
sion,  and  A.      in  his  particulars  of  demand : — 

attended  on  a 

number  of  oc-  ^  i  *  -i  « 

casions  at  So-  "  1839,  August  4th. — ^Attendance  at  Somerset 

where  the°patl  Housc,  from  Octobcr  2nd,  1838,  to  August 

IrtTcie'l  wereln-  ^^^'  ^^^^'  Superintending  the  unpacking,  de- 

spected  by  the  livcry,  and  examination  of  patterns,  and  at 

government  of-  .  t        .    t  .  -i  j. 

fleers.    A.  return  of  those  rejected ;  eighty-seven  days  at 

sought  to  charge        o-i^   _p^  j-.^  ^gi       7      /\ 

B.  for  these  at-         -*^*-  P®^  ^^7 *^^       '       ^ 

tendances  in 

addition  to  his  It  further  appeared,  that  when  the  plaintiff  became  the 

Held,  that  if  agent  of  the  defendant,  the  parties  entered  into  a  written 

Lttttct"*.  agreement,  dated  the  1st  day  of  December,  1837,  by  which 

was  only  acting  the  plaintiff  agreed  to  act  as  the  agent  of  the  defendant 

in  the  discharge  *  ■ii/.ti. 

ofhis  business  as  for  onc  year,  and  thenceforth  from  year  to  year,  until  either 
not*entitiedTo*  party  should  givc  the  other  twelve  calendar  months'  no- 
^^tT  n^d^ances'^^    ticc ;  aud  by  this  agreement  the  plaintiff  was  to  "  use  his 

but  that  if  these 
attendances 

were  matter  beyond  his  duty  as  an  agent,  he  was  entitled  to  be  paid  for  them  separately. 
Hetdt  also,  that  this  was  a  question  for  the  jury. 
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best  endeavours  and  exertions  to  yend^  sell^  and  dispose  of  i^^^^ 
the  several  goods  manufactured '^  by  the  plaintiff,  within 
the  city  and  seven  miles  thereof,  and  "  use  his  best  endea- 
TOUTS  to  obtain  information  as  to  the  particulars  as  to  any 
supply  of  goods  in  the  said  trade  [of  an  edge  tool  manu- 
fSEU^turer]  which  may  be  required  by  any  government,  pub- 
lic or  private  body  or  firm/'  and  communicate  the  same 
to  the  defendant,  so  as  to  enable  him  to  tender  for  the 
same,  *'  which  shall  be  done  through  the  agency  of  the  said 
William  Marshall;  and  that  he  will  forward  to  the  best  of 
his  ability  and  power  the  interest  of  the  said  John  Parsons, 
his  executors,  administrators,  or  assigns,  within  the  limits 
aforesaid,  in  selling  the  articles  manufactured  by  the  said 
John  Parsons  as  aforesaid,  and  in  obtaining  payment  for  the 
same  upon  the  terms  usual  in  the  trade,  as  to  credit  or 
otherwise ;"  and  it  was  further  agreed  that  the  defendant 
should  pay  to  the  plaintiff  for  all  goods  sold  by  him  2^ 
per  cent,  on  heavy  goods  [which  were  specified],  and 
5  per  cent,  on  all  such  goods  as  were  not  specified, 
which  commissions  of  2|  per  cent,  and  5  per  cent,  re- 
spectively were  to  be  '*  dear  of  all  charges,  expenses,  and 
deductions  whatsoever.^' 

It  appeared  that  the  defendant  was  a  contractor  with 
the  Admiralty  for  a  great  variety  of  articles,  and  that 
when  any  article  of  a  given  description  was  wanted,  the 
defendant  had  to  send  seven  patterns  of  the  article  to 
Somerset  House,  which  were  all  to  be  precisely  of  the 
description  required,  and  precisely  similar  to  each  other; 
and  such  of  the  seven  patterns  as  were  not  so,  were  re- 
jected, and  others  had  to  be  sent  by  the  defendant  in 
their  stead ;  and  it  further  appeared,  that  if  all  the  seven 
patterns  of  any  article  were  approved,  one  of  them  was 
kept  at  Somerset  House,  and  one  of  the  other  six  went 
to  each  of  the  Royal  Dockyards,  to  be  compared  with  the 
bulk  when  delivered  by  the  defendant ;  and  it  was  proved 
by  Mr.  Gossage,  the  inspector  of  stores,  in  the  Store-keeper 


Parsons. 
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1841.        General's  Office,  that  it  was  necessary  for  some  person  to 
^^">''—^      attend  at  Somerset  House  on  the  behalf  of  the  defendant, 

Marshall 

v.  whenever  the  patterns  were  to  be  inspected;  and  it  was 

also  proved  by  Mr.  Grossage,  that  the  plaintiff  attended  at 
Somerset  House  about  sixty  times  on  this  business ;  and 
it  was  also  proved,  that  the  usual  charge  made  by  a  com* 
petent  person  for  taking  stock  was  from  10s.  to  1/.  Is. 
per  day.  It  was  admitted,  that  the  plaintiff  had  been  paid 
commission  on  the  goods  supplied  to  the  Admiralty  by 
the  defendant  under  his  contract,  to  which  the  patterns 
in  question  referred. 

jR.  V.  Richards,  for  the  defendant. — ^The  plaintiff  has 
no  right  to  charge  for  attendances.  An  agent  who 
is  paid  a  commission,  is  not  entitled  to  charge  any- 
thing for  attendance.  The  commission  is  his  compen- 
sation for  his  trouble;  and  if  it  were  not  paid  him  as 
a  reward  for  his  trouble,  for  what  is  any  commission  paid 
at  all? 

BoLFE,  B.,  (in  summing  up). — ^This  is  an  action  broaght 
to  recover  a  compensation  for  the  attendances  of  the  plain- 
tiff, made  when  he  was  agent  for  the  defendant ;  and  the 
question  for  you  (and  I  think  it  is  a  question  for  yon)  is, 
whether  what  the  plaintiff  did  was  or  was  not  done  in 
the  ordinary  course  of  his  business  as  an  agent?  The 
plaintiff  had  agreed  to  act  as  the  defendant's  agent  for 
certain  commission,  and  you  will  say  whether  or  not  these 
attendances  were  in  the  course  of  the  plaintiff's  business 
as  an  agent.  The  witness  &om  Somerset  House  has  told 
us,  that  it  is  necessary  for  some  one  to  attend  when  the 
patterns  are  inspected ;  but  it  appears  to  me,  that  these 
attendances  to  ascertain  whether  the  patterns  are  correct, 
are  within  the  ordinary  duty  of  the  agent.  If  the  plaintiff, 
in  giving  these  attendances,  was  only  acting  in  the  dis- 
charge of  his  business  as  an  agent,  he  is  paid  by  his  com<. 
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■    mission;  but  if  these  attendances  were  a  matter  beyond         104 1, 
i    his  duty  as  an  agent,  he  is  entitled  to  be  paid  for  them      ^""^^ — ' 

■  .  Marshall 

*     separately.     However,  it  seems  to  me,  that  this  is  just  ». 

t    what  an  agent  does,  and  is  paid  for  by  his  commission. 

I 

?  Verdict  for  the  defendant. 

y 
I 

Jervis,  and  E.  V.  WiUiamSy  for  the  plaintiff. 

JK.  V.  BichardSy  and  Whateley,  for  the  defendant. 

[Attornies — R.  Cheer e  and  Manhy  8f  Hatvksford.'] 


Sittings  in  London  after  Hilary  Term,  1841. 

BEFORE  MR.  BARON  GURNET. 


A 


BosANQUET  and  Others  v.  Forster. 

Feb.  13th. 

SSUMPSIT. — The  first  count  of  the  declaration  was  a.  having  been 

on  a  promissory  note,  dated  June  8th,  1840,  by  which  the  with^B^^on  *^ 

defendant  undertook,  two  months  after  the  date,  to  pay  ^Jfdert^k  1^ 

to  one  Chipperfield  the  sum  of  £400,  and  which  note  collect  and  pay 

,.,,,  .  ,  ,  .,  11**^*  partnership 

was  stated  m  the  declaration  to  have  been  indorsed  by  debts :  a.  &  B. 

Chipperfield  to  the  plaintiffs.  nershfp^aS*'^" 

The  second  count  was  on  a  promissory  note  between  J^ept  a  joint  ac- 

*  "^  count  with  a 

the  same  parties  for  £500,  and  was  dated  January  1st,  certain  Branch 
1840,  and  made  payable  at  three  months  after  the  date.       the  dissolution 
The  defendant  pleaded  to  the  first  count,  that  the  £400  l^sYngi7acco"uJt 

note  was  given  by  the  defendant  for  the  accommodation  ofA.  kept  there. 

...  A'  *J*v»"g 

of  Chipperfield,  and  that  no  consideration  for  it  passed  greatly  over- 

between  Chipperfield  and  him,  and  also  that  Chipperfield  count,  obtained 

a  promissory 
note  for  £500 
ftom  B.  his  former  partner,  which  he  indorsed  to  the  bank  as  a  security  for  his  debt.  Just  previ- 
ous to  a  quarterly  inspection  of  the  accounts  of  the  branch,  the  clerk  who  managed  the  branch 
promising  that  it  should  not  be  presented.  He  however  kept  it,  and  it  was  found  among  the 
securities  of  the  branch,  in  his  portfolio,  when  he  was  discharged  from  his  situation  i-^Held, 
that  the  directors  of  the  bank  might  recover  the  amount  from  B. 

VOL.  IZ.  XX  N.    P. 


1840. 

The  aflSnaatiTe  of  the  iaaues  being  on  ' 
Erie  began  by  stating  his  case.  It  appe 
plaintiffs  vere  the  directors  and  tmstees  ha 
agement  of  the  affairs  of  the  London  i 
ster  Bank,  irhich  bank  had  a  branch  « 
Whitochapel,  which  was  under  the  superii 
person  named  Kees.  Chipperfield  kept  an  i 
which  was  overdrawn  to  a  very  large  amoonl 
the  practice  of  the  bank  for  inspectors  to 
accounts  of  the  branch  qoarterly,  Chippe 
over  to  Rees,  who  was  his  friend,  Tarioi 
notes  and  checks,  to  be  produced  as  Becorit 
inspectors,  and  afterwards  giren  back  to 
The  promissoTT  notes  sued  on  in  this  artii 
among  the  bank  papers,  in  the  possesadon  < 
be  was  dischai^ed. 

Chipperfield  was  called  as  a  witness  lor  I 
and  gare  the  following  account  of  die  transac 
once  in  partnership  widi  the  defendant,  a 
him  to  gire  me  the  note  (the  £500  note],  < 
JanoaiT,  I&IO;  no  nhie  was  ginn  for  H. 
d^tositrd  at  the  bank;  it  was  to  be  gnca  U 
sideration  of  mr  acraont  bong  oreidiaaiL. 
the  dd^udant  he  shoald  not  be  caOed  mptm 
gave  him  my  cheque  far  Ae  anwat  as  a  eos 


FORBTSa. 
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— ^it  was  safe.    When  the  £500  note  had  been  due  about        1341^ 
two  months,  the  £400  note  was  given  to  Bees,  on  an  agree-      ^ — >^ — ^ 

BOSAMQUET 

ment  that  the  £500  note  should  be  given  up,  and  I  told  «. 

the  defendant  this  when  I  got  the  £400  note  from  him.  I 
did  not  at  the  time  ask  Bees  to  give  it  up,  but  did  shortly 
afterwards.  I  saw  the  £400  in  Rees's  possession  after  he 
quitted  the  bank ;  it  was  not  then  due ;  he  had  only  had 
it  a  few  days.  He  was  dismissed  a  few  days  after  the  8th 
of  June ;  I  then  applied  to  him  for  it,  but  he  would  not 
give  it  up.^'  On  his  cross-examination  the  witness  said — 
"  The  £500  note  was  given  to  be  placed  to  my  account  in 
January  and  March.  I  judged  it  was  for  the  purpose  of 
being  exhibited  to  the  Directors  when  they  came  round, 
to  cover  the  account.  Both  notes  were  not  allowed  to 
remain  in  Bees's  hands,  to  be  exhibited  as  assets  in  my 
favour,  but  only  one.  After  the  dissolution  of  the  part- 
nership between  the  defendant  and  me,  an  accoimt  was 
opened  with  the  bank  in  my  name  only;  the  partner- 
ship account  was  closed  at  the  dissolution,  which  was  in 
June,  1838.  The  partnership  funds  received  by  me  were 
included  in  my  private  account.  I  received  and  paid  the 
partnership  monies.  The  defendant  had  a  private  ac- 
count there.  The  balance  against  me  in  my  account  was 
for  debts  due  from  the  old  firm,  and  the  first  note  was 
paid  in  against  that  balance.'^  On  his  re-examination  he 
said,  ''  I  was  to  receive  the  partnership  accounts,  and  pay 
the  partnership  debts,  but  the  defendant  had  nothing  to 
do  with  my  separate  account  at  the  bank ;  but  I  used  the 
money  only  for  the  liquidation  of  the  partnership  accounts 
of  Chipperfield  &  Forster.'' 

Bees  was  also  called  as  a  witness  for  the  defendant,  and 
said,  "  There  was  no  general  agreement  when  Chipperfield 
handed  the  note  for  £500  to  me  that  I  would  return  it, 
but  I  afterwards  promised  to  return  it.  I  expected  another 
£500  note  for  the  first  £500  note,  but,  instead,  a  £400 
note  only  was  sent.    I  was  to  retain  the  £400  note  for  a 

X  X  2 


he  said,  "  la  January,  1840,  Cbipperfield 
nearly  jE4,000,  and  that  balance  increased  a 
on.  I  certainly  nndentood,  vhen  the  .£400 
that  it  waa  sent  in  snbatitutioa  of  the  £5i 
never  acconnted  to  the  bank  for  it,  nor 
credit  of  Cbipperfield  at  the  bank  j  I  retain 
bad  no  aathoiity  from  the  directors  to  giv 
note,  or  to  substitnte  the  £400  note  for  it 
examination  he  said,  "  I  had  authority  tt 
corities  I  could." 

Erie,  for  the  defendant. — Great  injustice 
the  plaintiffs  are  only  bound  to  adopt  the  act 
in  part,  and  not  throughout.  The  questic 
two  comparatively  innocent  parties  is  to  s 
misconduct  of  a  third.  I  say,  the  party 
into  the  situation  to  commit  the  misconduci 
verdict  is  for  the  plaintiffs,  will  be  prejudicia 
ter,  the  defendant.  But  there  is  this  furth 
which  arises  on  the  third  plea.  Can  it  be  a 
having  accepted  one  note  in  substitution  for 
bank  can  sue  upon  both  notes?  If  there  n 
promise  made  by  the  agent,  by  whose  hand 
whose  means  the  principals  obtained  th 
surely  they  cannot  sue  upon  it  aflerwards. 
must  stand  in  the  same  situation  as  the  agei 
be  in  a  better.     As  to  a  counter  cheoue  trrf 
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not.    The  plaintiffs  adopt  the  acts  of  Rees,  and  they  must 
adopt  them  in  toto. 

Piatt,  for  the  plaintiffs.— The  value  for  the  £500  note 
was  the  loan  from  the  Bank  Loan  Fund  to  Chipperfield. 
The  principal  is  only  responsible  for  the  acts  of  his  agent 
within  the  scope  of  his  authority.  A  groom  would  not 
have  authority  to  sell  his  master's  horse,  or  let  his  mas- 
ter's stables ;  and,  in  this  case.  Bees  has  no  authority  to 
cheat  his  employers.  There  is  no  defence  as  to  the  j£500 
note ;  and,  as  to  the  £400,  I  contend  that  it  was  never 
substituted  for  the  £500  note,  and  the  possession  of  it  is 
prirn^  facie  evidence  of  consideration ;  and  the  only  plea 
here  as  to  that  note,  is,  that  it  was  given  without  value. 
How  is  the  presumption  of  value  broken  in  upon  in  this 
case?  Only  by  the  evidence  of  Chipperfield,  who  is  an 
interested  witness.  As  to  the  argument  about  two  inno- 
cent parties,  Forster,  the  defendant,  must  have  known 
the  state  of  the  account  when  he  gave  the  notes,  and 
therefore  he  cannot  be  considered  as  an  innocent  party. 
I  also  submit,  that  Chipperfield  and  Rees  are  not  persons 
whose  testimony  is  to  be  relied  on ;  and  the  finding  of  the 
£400  note  among  the  bank  securities,  is  sufficient  to 
entitle  the  plaintiffs  to  sue  upon  it.  Besides  this,  the  state- 
ment of  the  witnesses  with  respect  to  that  note  is  not  in 
itself  at  all  a  probable  statement. 

GuENEY,  B.,  after  stating  the  pleadings,  in  summing 
up  said — ^As  to  the  £500  note,  it  appears  that  it  was  ob- 
tained from  Forster  by  Chipperfield,  who  had  been  in 
partnership  with  him,  and  had  undertaken  to  collect  and 
pay  the  partnership  debts.  T  think,  therefore,  that  it  was 
not  given  without  value,  because  it  was  given  to  reduce 
the  balance,  which  balance  was  brought  about  by  the  pay- 
ment of  the  partnership  debts.  And  with  respect  to  the 
bank,  there  was  clearly,  from  the  state  of  the  account,  a 
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consideration  by  them  for  the  note.  Then^  as  to  the  iS400 
note^  that  stands  upon  a  yery  different  ground  firom  the 
other.  It  appears  that  it  was  not^  in  fact^  substituted  for 
the  j6500  note^  as  it  does  not  appear  that  it  was  ever  car- 
ried to  the  account  of  Chipperfield.  Rees  says  that  it  nerer 
was,  and  if  he  speaks  untruly  the  plaintiffs  could  prore  i^ 
as  they  are  in  possession  of  the  accounts.  And  if  it  was 
given  on  the  terms  stated  by  the  witnesses^  then  there  was 
no  consideration  for  the  indorsement  of  it  to  the  bank^  and 
the  plaintiffs  will  not  be  entitled  to  your  yerdict  so  Cur  as 
that  note  is  concerned.  As  to  the  £500  note,  it  is  qoite 
clear  in  point  of  law,  as  well  as  in  point  of  honesty,  that 
the  plaintiffs  are  entitled  to  recover. 


Verdict  for  the  plaintiff  on  the  £500  note,  and 
on  all  the  issues  except  as  to  the  want  of 
consideration  for  the  £400  note. 

Piatt  and  Butt  for  the  plaintiffs. 
Erie  and  Humfrey  for  the  defendants. 

[Attomiea — Roy  ^  Co,  and  /.  Alexander,'] 


BosANQUET  and  Others  v.  Corseb. 

Feb,  Uth.        A 

A  customer  of  a  ASSUMPSIT  upon  a  cheque  for  £500,  by  the  plaintiffs 

ing7o  the  tlm-  ^^  holders,  agaiust  the  defendant  as  maker. 

don  and  West-       Plea,  that  the  cheque  was  an  accommodation  cheaue. 

min&ter  Bank,  ^  i  1      > 

having  over- 
drawn his 

account,  previous  to  a  quarterly  inspection  of  the  affairs  of  the  branch,  handed  over  to  the 
clerk  who  superintended  the  business  of  the  branch,  and  who  was  his  friend,  acheqne  for  iCfOO, 
which  was  entered  to  the  credit  of  the  customer;  the  clerk  promising  that  it  should  not  be  pre- 
sented,  but  bhould  be  returned  after  the  inspection  was  over.  This  cheque  the  customer  had  ob- 
tained from  an  acquaintance,  giving  him  his  own  cheque  for  the  same  amount  in  exchange.  It 
was  not  returned  by  the  clerk  to  the  customer  according  to  his  promise,  but  was  found  by  the 
directors  of  the  bank  among  the  papers  of  the  branch  in  the  clerk's  portfolio,  after  he  bad 
been  discharged  from  his  situation: — Utldf  that  the  directors  might  recover  the  amount  of  the 
cheque  from  the  defendant. 
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given  by  the  defendant  to  one  Chipperfield^  without  con-        1341. 
sideration.  and  also  that  there  was  no  consideration  be-     _"     "^     ' 

'  BOSAKQUST 

tween  ChipperBeld  and  the  plaintiffs  to  entitle  him  to  v. 

COMBB. 

sue  upon  the  cheque. 

The  facts  of  the  case  were  similar  to  those  detailed  ip 
the  preceding  case  of  Bosanquet  y.  Forster^  so  fiEp*  ^  relates 
to  the  mode  by  which  the  plaintiffs  obtained  possession  of 
the  cheque.  It  was  dated  in  March^  1840^  audit  appeared 
from  the  evidence  of  Chipperfield  and  Bees^  that  at  six 
different  quarterly  periods^  when  the  inspectors  of  the 
bank  were  expected  to  come  and  examine  the  accounts^ 
Chipperfield,  whose  account  was  greatly  overdrawn,  ob- 
tained from  different  persons,  and  handed  over  to  Rees  as 
the  manager  of  the  branch,  various  cheques  which  were 
entered  to  the  credit  of  Chipperfield's  account,  Rees  pro- 
mising him  that  they  should  not  be  presented.  The 
cheque  in  question  was  with  other  securities  put  by  Bees 
into  his  portfolio,  and  was  found  there  by  the  directors, 
when  they  discharged  him  from  their  employ  in  the  month 
of  June,  1840.  It  appeared,  also,  that  Chipperfield  gave 
his  own  cheque  to  the  defendant  for  £500,  at  the  time 
when  the  defendant  gave  his  cheque  to  him. 

Erie,  for  the  defendant,  argued,  as  in  the  other  case, 
that  Bees  being  the  agent  of  the  plaintiffs,  they  were 
bound  by  his  agreement  with  Chipperfield,  and  could  not^ 
therefore,  sue  upon  the  note ;  and  also,  that,  as  between 
Chipperfield  and  the  defendant,  there  was  clearly  no  con- 
sideration whatever  for  the  cheque. 

Piatt y  for  the  plaintiffs,  contended  that  Bees  had  au- 
thority from  the  directors  to  receive  cheques  from,  a  cus- 
tomer of  the  bank,  and  enter  them  to  the  credit  of  his  ac- 
count, but  he  had  not  any  authority  from  them  to  agree 
not  to  present  such  cheque  for  payment. 

GuRNEY,  B.,  told  the  jury  that,  in  his  opinion,  in  point 


vho,  if  his  opinion  waa  wroDg,  might  set  it  r 
The  jury  immediately  found  a  Tordict  for  I 
Piatt  and  Butt,  for  the  plaintiffa. 
Erie  and  Hvmfrey,  for  the  defendant. 

[AUomiM— Boy  ^  Co.  and  J.  jlhztatdtt 


In  the  ensuing  Easter  Term,  Erie  mored  t1 
■aant  to  the  le&re  given  at  the  trials  bnt  the! 
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CENTRAL  CRIMINAL  COURT. 


NOVEMBER  SESSION,  1840. 


BEFORE     MR.    JUSTICE     BOSANQUET. 


Beqina  V.  A.  L.  Pearce. 

TNov,  25th. 
HE  prisoner  was  indicted  under  the  3rd  section  of  the  A  man  was  in- 

stat.  7  Will.  4  &  1  Vict,  c,  85.     The  1st  count  of  the  indict-  ing  at  hhJSe' 
ment  stated  that  he,  on  the  1st  of  October,  at  St.  Mary  J^^j^der  h"er^** 
Abbots,  Kensington,  in  and  upon  Elizabeth  Pearce,  (his  *c-    Previous 

.  .  to  the  coin- 

wife),  in  the  peace  &c.,  feloniously  did  make  an  assault;  mencement  of 

and  that  he  with  a  certain  loaded  pistol  then  and  there  pife/to  tife*^ 
feloniously  did  shoot  at  the  said  Elizabeth  Pearce,  with  in-  ^"*^«^  to  know 

•^  '  whether  his 

tent  in  so  doing,  and  by  means  thereof,  feloniously  and  wil-  ^ife  was  to  be 

.  ,  produced  as  a 

fully,  &c.  to  kiU  and  murder  her.    There  were  other  counts  witness  for  the 
charging  an  intent  to  maim  and  disable,  and  to  do  grievous  Jia*ting"that'her 

bodily  harm.  presence  was 

•^  necessary  for 

bis  interests : 

Clarkson  and  C  C,  Jones  appeared  as  counsel  for  the  de-  the  prosecution 
fence;  but  before  the  jury  were  charged  the  prisoner  him-  Jh^ouf^^n*' ^au 
self  applied  to  the  learned  Judge,  to  know  whether  his  ^^^i  and  the 

•r         ^     I.  A        A  '      A-  4.  V,  Judge  told  the 

wife  was  to  be  produced  against  him  or  not,  as  her  pre-  prisoner  that, 
sence  he  considered  necessary  for  his  interest.  He  stated  was°a"coinpe* 
that  she  had  not  been  produced  at  either  of  the  examina-  **"?  witness 

^  against  him, 

tions  before  the  magistrate,  and  he  wished  her  to  be  ex-  yet  her  presence 

was  not  indis'- 

amined  on  the  trial.  pensabie.    The 

prisoner  was 
defended  by 
counsel,  who  set  up  for  him  the  defence  of  insanity.  The  prisoner,  however,  objected  to  such 
a  defence,  asserting  that  he  was  not  insane ;  and  he  was  allowed  by  the  Judge  to  suggest  ques« 
tions  to  be  put  by  his  Lordship  to  the  witnesses  for  the  prosecution  to  negative  the  supposition 
that  he  was  insane ;  and  his  Lordship  also,  at  the  request  of  the  prisoner,  allowed  additional 
witnesses  to  be  called  on  his  behalf  for  the  same  purpose.  They,  however,  failed  in  shewing 
that  the  defence  was  an  incorrect  one,  and  on  the  contrary  their  evidence  tended  to  establish  it 
more  clearly,  and  the  priioner  waa  acquitted  on  the  ground  of  insanity. 


Reqina 

V, 

Pearcb, 


668  CASES  AT  THE 

1840.  Clarkson  said  that  he^  as  counsel  for  the  prisoner  when 

before  the  magistrate^  made  a  similar  observation  as  to  the 
absence  of  the  wife;  but  that  circumstances  had  since 
come  to  his  knowledge  which  induced  him  to  consider 
that  her  attendance  was  not  of  importance  —  circnm- 
stances  which  would  render  it^  at  leasts  very  doubtful 
whether  the  unfortunate  prisoner  was  in  a  state  of  mind 
to  be  answerable  for  the  act  which  undoubtedly  he  com- 
mitted. 

C.  PhiUips,  for  the  prosecution^  said  that  he  certainly 
should  not  produce  the  prisoner's  wife  as  a  witness. 

BosANQUET^  J. — The  charge  is  one  of  personal  riolenos 
to  the  wife^  she  is^  therefore^  a  competent  witness.  Bat 
it  is  not  indispensable  that  she  should  be  called. 

The  prisoner  said^  that  he  wished  to  put  questions  to 
her  which  were  essential  to  his  defence^  and  as  she  was 
quite  well  in  health  he  thought  that  she  ought  to  be 
called. 

Clarkson  said^  that  the  solicitor  who  instructed  him  had 
not  made  in  the  brief  any  suggestions  as  to  the  examina- 
tion of  the  prisoner's  wife. 

The  prisoner  then  asked  his  lordship  if  he  was  to  under- 
stand that  his  appeal  was  overruled  ? 

BosANQUET^  J. — ^Yes.  The  case  will  proceed^  and  such 
witnesses  as  are  here  will  be  produced;  and  we  shall  see  at 
the  close  of  the  case  whether  the  evidence  is  or  is  not  suffi- 
cient to  prove  the  charge  against  you. 

The  case  then  proceeded^  and  C.  Phillips,  in  his  open- 
ing speech^   expressed  it  as  his   opinion^  that  the  pri- 
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loner  must  have  been  insane  at  the  time  when  he  com-        1340, 
mitted  the  act. 


The  facts  having  been  proved  by  the  witnesses  for  the 
prosecution — 

Clarkaon  addressed  the  jury  for  the  defence^  and  relied 
on  the  prisoner's  insanity  as  an  answer  to  the  charge. 

At  the  conclusion  of  his  address  the  prisoner  stated^ 
that  he  did  not  agree  with  the  observations  which  Mr. 
Clarkson  had  made ;  that  he  (the  prisoner)  had  never  seen 
the  brief^  nor  had  been  consulted  on  the  subject  of  his 
defence ;  and  he  denied  that  he  was  at  any  time  suffering 
under  any  aberration  of  mind. 

Clarkaon  stated  that  he  relied  on  the  prisoner's  denial 
of  his  insanity,  under  the  circumstances  which  had 
been  proved  against  him,  as  one  proof  of  the  fact  of  his 
being  insane. 

Several  medical  men  and  others  were  called  as  witnesses 
to  prove  the  prisoner's  insanity.  One  of  them.  Dr. 
Marshall  Hall,  on  being  put  into  the  box,  refused  to  take 
the  oath,  saying,  that  he  was  a  simple  christian,  and  did 
not  think  it  right  to  swear.     He  was  not  examined. 

The  prisoner  was  allowed  to  put  questions  in  cross- 
examination  to  the  witnesses  for  the  prosecution,  and  also 
additional  questions  to  the  witnesses  called  for  the  de- 
fence. All  the  questions  were  considered,  in  point  of 
form,  as  put  through  the  learned  Judge,  though,  in  point 
of  fact,  most  of  them  were  put  to  the  witnesses  by  the 
prisoner  himself  (a). 

(o)  In  the  case  of  Earl  Ferrers,  Steward  that  counsel  were  assigned 

who  was  tried  for  murder  before  to  the  prisoner,  but  they  do  not 

the   House  of  Lords,   it  appears  appear  to  have  interfered  at  all 

from  the  address  of  the  Lord  High  during   the   trial;    and    although 


Beoika 

9. 
Pbarce. 
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1340^  After  Clarkson  had  finislied  his  case  the  prisoner  said, 

that  he  wished  some  witnesses  to  be  called  for  the  purpose 
of  proving  that  he  was  not  insane. 

SosANQUET^  J.^  said — ^K  the  prisoner  wishes  to  have  any 
witnesses  called  I  will  call  them^  and  put  such  questions 
to  them  as  the  prisoner  wishes^  if  they  are  proper  ques- 
tions. Sut  this  case  cannot  be  conducted  in  two  ways — 
first  by  the  prisoner's  counsel^  and  then  by  the  prisoner 
himself.  But  at  his  suggestion  I  can  call  a  witness^  and 
examine  him. 

Several  witnesses  were  then  called^  but  so  far  firom  theuf 
testimony  proving  that  the  prisoner  was  not  insane^  it 
went  directly  to  establish  the  contrary  position. 

Verdict — ^Not  Guilty,  on  the  ground  of 
insanity. 

C.  Phillips  and  Ballantine,  for  the  prosecution. 
Clarkson  and  C  C,  Jones,  for  the  prisoner. 

[Attomies — Boy,  Blunty  ^  Co,  and  W.  C.  Humphreys.^ 

the  defence  set  up  was  insanity,  ed  all  the  witnesses  for  the  defence. 

yet  the  earl  himself  cross-examined  It  is,  however,  to  be  obser\'ed,  that 

the  witnesses  for  the  prosecution  the  earl  afterwards   spoke   of  his 

minutely  to  the  facts  of  the  trans-  defence  as  one  which   he  set  up 

action,  and  addressed  the  Court ;  rather  at  the  desire  of  his  relatives 

and  afterwards  called  and  examin-  than  from  any  wish  of  his  own. 


•% 
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1840. 

BEFORE    MR.  BARON   PARKE    AND   MR.  JUSTICE   BOSANQUET. 


Begina  V.  Littleton. 

TUfov.  27th, 
HE  prisoner  was  indicted  for  the  wilful  murder  of  Mary  Where  no  coun- 

sel  it  engaged 
ri  ICnoUS.  for  the  prosecu- 

The  learned  Judges  having  ascertained  that  counsel  had  dcMsidons  are 
not  been  instructed  on  the  part  of  the  prosecution,  di-  *>«nf  ed,  by  di- 

^  *  '  rection  of  the 

rected  that  the  depositions  should  be  put  into  the  hands  of  Court,  to  a 
some  gentleman  at  the  bar^  and  postponed  the  trial  for  a  the  bar,  he 
short  time,  to  enable  him  to  read  them.  Wmltf  as^cJlun! 

The  depositions  were  handed  by  the  officer  of  the  0)urt  •«*  f**'  '^e 

,  Crown,  and  act 

to  Mr.  AdolphuSy  the  senior  barrister.  in  all  respects 

as  he  would  if 
he  had  been 

Adolpkua,  in  addressing  the  jury,  observed,  that,  under  jjje^^'g^e^ut^, . 

the  circumstances,   he  should  consider  himself  only  as  and  should  not 

acting  in  assistance  of  the  Judge,  and  not  as  in  the  ordi-  teif  merely  as 

nary  situation  of  counsel  engaged  to  conduct  the  prose-  gjj,"  "nci^ofVhe 

CUtion.  J"?g«,  by  ex- 

amining the 


witnesses. 


Parke,  B.,  said,  that  when  the  depositions  were  deli- 
vered to  counsel  by  direction  of  the  Court,  he  ought  to 
consider  himself  as  counsel  for  the  Crown,  and  should  act 
in  all  respects  as  if  he  had  been  instructed  by  the  prose- 
cutor instead  of  the  Court. 

Verdict — Guilty  of  Manslaughter.     Sentence — 
transportation  for  life. 

Adolphits,  for  the  prosecution. 
Montagu  Chambers,  for  the  prisoner. 


072  CASES  AT  THE 

1840. 

BIFORB    MR.  BARON   PABKB. 


Begina  V.  Taylor  and  West. 

Nov.  28M.      rp 

ThoM  who  nt-  X  HE  defendants  were  charged  on  the  coroner's  inquiai- 
-rSmw^m"^'  tion  only  (the  grand  jury  having  ignored  the  bill  of  in- 
properiy,  either  flictment),  for  the  manslaughter  of  Michael  Shea.     The 

by  too  much        ^  11* 

•peed  or  by  inquisition  stated^  that  the  defendants^  on  the  6th  of 
durt,^are  as  '    October,  &c.,  with  force  and  arms,  at  the  parish  of  Wool- 

dka'th  enSuil^  ^^^^  ^  ^^  ^^^^^  ^^  ^^^>  *^^  ^*"^  ^^  jurisdiction 
as  those  who      of  the  Central  Criminal  Court,   upon  the  river  Thames 

public  highway  there,  in  and  upon  the  said  Michael  Shea,  in  the  peace  of 
by  fVirious  driv-  ^od  and  of  our  said  Lady  the  Queen,  and  in  a  certain 
ing  or  by  neg-   gmall  boat  Called  a  skiflF  upon  the  said  river  Thames  then 

hgent  con-  *^ 

duct.  and  there  being,  feloniously  did  make  an  assault;  and  that 

In  a  case  of 

manslaughter,  the  Said  defendants,  being  in  a  certain  large  vessel  called 
tU*ooToiJer  to**  *^®  Loudon,  upou  the  said  river,  did  then  and  there  fe- 
bind  oyer  all      loniouslv  propcl  and  foroc  the  said  larse  vessel  called 

those  witnesses  ^    mt     ir  o 

who  prove  any  the  London,  unto  and  against  the  said  boat  called  a  skiff, 

against  the  wherein  the  said  Michael  Shea  was  as  aforesaid;  and  did 

Snd  not^those'  thereby  then  and  there  feloniously  cast  and  force  the  said 

who  are  called  Michacl  Shea  from  and  out  of  the  said  boat  called  a  skiff, 

for  the  purpose 

of  exculpating  into  the  said  river,  by  means  of  which  said  propelling 

However,  if  <^d  forcing  the  said  vessel  called  the  London  unto  and 

bind^  ovTr*^aii  ^g^iust  the  said  boat  called  a  skiff,  and  casting  and  forcing 

the  witnesses  the  said  Michael  Shea  from  and  out  of  the  said  boat  called 

on  both  sides, 

no  blame  is  im-  a  skiff  iuto  the  Said  river,  the  said  Michael  Shea,  in,  by, 
clerk  of 'hi-  *  ^^^  ^^^^  ^^®  watcrs  of  the  said  river  was  then  and  there 
dictments  if  he  chokcd,  suffocatcd  and  drowned,  of  which  said  chokine, 

require  them  all  '  '  . 

to  be  put  on       suffocating  and  drowning,  the  said  Michael  Shea  did  then 

the  back  of  the  i  .  i  j» 

bill,  and  exa-     AucL  there  oie. 

mined  before 
the  grand  jury. 

ClarksoUy  in  stating  the  case  on  the  part  of  the  prosecu- 
tion, said : — This  prosecution  is  instituted  by  the  Corpo- 
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ration  of  the  Trinity  Hoose^  and  their  object  is  onlj  that        1940. 
justice  should  be  brought  home  to  the  defendants^  if  they 
have  committed  any  offence;  but  there  is  undoubtedly  a 
leeHng  on  the  part  of  the  corporation  against  the  mode  of 
navigating  large  steam  vessels  on  the  river  Thames.   With 
respect  to  the  law  on  the  subject,  I  apprehend  that  the 
rule  as  to  the  mode  of  traversing  the  river  Thames  is  to 
be  the  same  as  that  applicable  to  the  mode  of  passing 
along  any  of  the  Queen's  common  highways.     Therefore  I 
submit,  that  if  it  shall  turn  out  that  the  speed  at  which, 
or  the  manner  in  which,  the  defendants  were  navigating 
the  vessel  and  were  proceeding  before  they  saw  the  skiff, 
was  such  as  to  prevent  them,  after  they  did  see  it,  from 
stopping  in  time  to  prevent  mischief  to  the  person  in  it, 
they  will  be  responsible  for  the  offence  of  manslaughter  if 
his  death  happened  in  consequence.    Before  the  coroner, 
the  witnesses  called  for  the  defence  were  bound  over,  as 
well  as  those  called  for  the  purpose  of  making  out  the 
charge  of  manslaughter.      Now,   though  the  Coroner's 
Court  is  an  open  Court,  and  he  is  bound  to  hear  those 
who  can  give  material  information  touching  the  death  of  a 
person,  yet,  where  the  verdict  of  the  jury  points  to  a  par- 
ticular party  as  to  blame,  it  is  not  the  proper  course  for 
the  coroner  to  bind  over  the  witnesses  who  were  called  to 
exonerate  such  party.    The  absurdity  of  such  a  course  is 
manifest.    The  officer  of  the  Court  here  required  that  all 
the  witnesses  bound  over  by  the  coroner  should  be  exa- 
mined before  the  grand  jury ;  and  that,  in  my  opinion, 
accounts  for  their  ignoring  the  bill.     On  the  question 
of  whether  it  was  an  accident,  I  contend  that  if,   on  a 
misty  night,  the  defefndants  were  proceeding  at  such  a  rate 
that  they  could  not  stop  in  time,  their  so  proceeding  was 
illegal ;  and,  as  death  ensued,  they  are  responsible.    Be- 
fore the  coroner,  the  defendant  West  made  a  statement 
with  reference  to  the  other  defendant,  Taylor. 

Pa&ke,  B. — ^The  statement  of  West  will  not  be  evi- 
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1840.  dence  against  Taylor,  under  such  circumstances.  "Wl 
one  man  says  in  the  presence  of  another,  is  only  erideo 
against  that  other,  on  the  ground  that,  by  his  silence, 
acquiesces ;  but  that  comes  to  nothing  in  this  case.  1 
coroner  cannot  have  his  proceedings  interrupted  by  c 
man  contradicting  what  another  says. 

Clarkson  was  further  observing  on  the  responsifaOitj 
the  defendants,  when 

Parke,  B.,  said — The  allegation  in  the  inquisition 
that  the  defendants  forced  and  propelled  the  steam  tq 
against  the  skiff.  Evidence  against  those  who  gave  1 
immediate  orders  will  be  necessary  to  sustain  this  il 
gation. 

Clarkson  made  some  observation  on  the  course  pnm 
before  the  grand  jury  on  the  examination  of  some  of  I 
witnesses  for  the  defence. 

Parke,  B. — ^You  must  pursue  the  same  course  he 
You  must  call  some  of  these  witnesses  who  were  examiii 
before  the  grand  jury,  one  or  more  of  them ;  and,  mw 
such  circumstances,  do  you  think  that  you  could  suooc 
in  obtaining  a  verdict?  You  have  stated  the  law  mi 
correctly.  There  is  no  doubt  that  those  who  navigate  1 
river  Thames  improperly,  either  by  too  much  speed,  or 
negligent  conduct,  are  as  much  liable,  if  death  ensues, 
those  who  cause  it  on  the  public  highway,  either  by  furi( 
driving  or  by  negligent  conduct.  With  respect  to  i 
binding  over  of  the  witnesses,  I  apprehend  it  is  the 
roner's  duty  to  bind  over  those  witnesses  only  who  nu 
out  the  case  against  the  party  charged,  and  not  those  i 
are  called  to  rebut  it. 


Clarkson  said,  that,  after  such  an  intimation  from 
Lordship  of  his  opinion,  under  the  circumstances,  i 


After  tlie  verdict  had  been  given^  Clarkson  informed  his 
Lordship  that  Mr.  Boper^  the  clerk  of  the  indictments^ 
was  apprehensive  that  some  of  his  observations  might  be 
considered  as  referring  to  him. 

Parke^  B. — No^  not  at  all :  he  was  not  in  fault.  He 
only  acted  according  to  the  usual  practice. 

The  coroner^  being  present^  then  addressed  the  Judge^ 
and  said^  that^  in  his  opinion^  without  the  testimony  of  the 

* 

witnesses  called  from  the  steam  vessel^  and  whom  the 
counsel  for  the  prosecution  styled  witnesses  for  the  de- 
fence^ no  verdict  of  manslaughter  could  have  been  re« 
turned  at  all. 

Clarkson  observed^  that  he  was  sure  the  coroner  did  not 
mean  to  represent^  that  all  the  witnesses  examined  before 
him  were  material  witnesses  on  the  part  of  the  prosecu- 
tion. 

The  coroner  replied^  that^  in  his  judgment^  those  wit- 
nesses were  material  witnesses  to  be  bound  over. 

Parke^  B. — All  that  I  need  say,  is  this :  it  is  the  duty 
of  the  coroner  to  bind  over  all  those  witnesses  who  prove 

VOL.  IX.  Y  Y 
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considering  the  difficulties  which  beset  the  case,  he  should        1940. 
take  upon  himself  to  withdraw  from  the  prosecution. 

Parke,  B.,  to  the  jury. — ^I  believe  the  case  would,  at 
the  end,  be  one  of  considerable  doubt ;  and  I  think  the 
learned  counsel  has  incurred  no  blame  in  not  offering  any 
evidence  against  the  defendants. 

Verdict— Not  Guilty. 


[Allomiei — TmdaU  ^  Co.,  And  Jaeoit. 


DECEMBER  SESSION,  1840 


BEFORE  MB.  JUSTICE  PATTSSON. 


lUc.  17U. 


Reoina  V.  Maekait,  Rahdz  and  Rai 
J.  HE  prisoners  were  indicted  for  felonioiu 
and  making  upon  two  plates,  two  parts  of 
note  for  25  rubles,  of  Nicholas,  Emperor  of  ] 
cliarge  was  stated  in  various  wa^s  iu  different 
indictment. 

From  the  evidence  for  the  prosecution  it  a 


tbe  Emperor  of 
Ruuia-     The 

inaictmeni  wu   the  prisoners  Ramuz  and  Mazeau  had  been  ft 

fruneduponlhe 
>Ut.ll  Oeo.l. 

&  1  W.  4,  c.  66,  K  19.  The  platea  were  eognTinl  b;  an  EnglUhman.  who 
■gent  in  tbe  iranuclioD.  It  appeattd  thxt  twa  of  the  prinDCn  oaly  were  pr 
wben  the  order  oiu  given  for  (he  engtaviog  oftbc  plstei,  but  the;  uJd  tbe;  i 
gel  ii  done  by  ■  third  perun,  and  Ibere  wu  lome  evidence  to  cooaect  tbe  thitd 
otbertwa  in  lubtequent  part)  of  tbe  trioMctian.  The  qiieitioni  left  to  thejiu 
tber  the  two  who  gave  the  otdet  for  Che  engraving  knew  the  nature  of  the 
Indif,  whether  all  three  concurred  in  the  order  given.  The  Judge  told  the  Jur 
"    '    "  '  ijfiedthatlheyjoinlljr  employedthe  engT«» 

le  pretent  when  tbe  order  was  giTcn,  aa  it  « 


Mazeau. 
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acquainted  with  an  engrayer  named  Salt^  and  that  on  the        1349. 
9th  of  August  Mazeau  went  to  Salt  and  shewed  him  two      ^ — '*     ' 
Russian  notes^  and  had  some  conversation  with  him  about  v. 

engraving  some  plates^  and  some  days  after  Mazeau  came 
again  accompanied  by  Ramuz^  and  both  told  Salt  that  he 
was  to  go  on  with  the  engravings  and  both  gave  him  some 
money^  and  it  was  proved  that  they  both  came  together  to 
him  frequently  during  the  progress  of  the  work.  The 
evidence  against  the  third  prisoner  was  as  follows :  Mr. 
Salt  said,  "  When  I  took  the  print  Mazeau  told  me  the 
man  they  were  executing  the  order  for  was  present  in  their 
house,  in  their  parlour ;  in  consequence  of  what  he  said,  I 
watched  outside  the  door  after  I  left,  and  saw  the  prisoner 
Bault  come  out  of  the  house/^  Being  asked  whether  he 
had  ever  seen  Bault  at  any  other  time  than  that,  he  said  "  I 
have  seen  him  several  times  during  the  progress  of  the  en- 
graving j  I  have  seen  him  in  conversation  with  Mazeau  and 
Ramuz/'  Mr.  Salt's  wife  said,  "  I  know  the  three  prisoners. 
I  have  seen  two  of  them  a  great  many  times ;  but  one  not 
so  often  as  the  other  two ;  I  only  saw  the  three  prisoners 
together  once,  that  was  on  the  Thursday  that  they  were 
taken  into  custody ;  I  saw  them  at  the  corner  of  Princes- 
street  and  King-street,  about  two  o'clock,  I  think.  I  think 
they  were  aU  three  together ;  they  were  standing  together 
for  a  short  time,  and  then  they  dispersed ;  Bault  went  one 
way,  and  Bamuz  and  Mazeau  went  together  another  way. 
I  did  not  notice  what  they  were  doing  when  they  stood  to- 
gether, no  more  than  they  were  talking  together ;  they 
were  close  to  our  window ;  I  was  in  the  shop  at  the  time. 
I  had  no  reason  for  watching  them.  I  did  not  look  at 
them  with  any  particularity ;  I  merely  said  to  Mr.  Salt 
that  they  were  standing  there  three  together;  I  had  seen 
Mazeau  and  Bamuz  a  great  many  times  coming  to  our 
house  on  business ;  I  had  seen  Bault  once  before,  alone, 
at  the  door  in  King-street.''  On  his  apprehension,  some 
proofs  &om  the  plates  and  a  Bussian  passport  were  found 
upon  Bault. 

Y  y2 


■onen ;  itnd  that  in  order  to  make  oat  such  y 
ment,  it  was  necesaary  to  shew  that  aU  three 
at  the  time  the  order  waa  given. 

pATTKK>N,  J. — I  qmte  agree  that  there  ma 
emplopneDt,  and  that  all  these  three  peraon 
coQ\'icted  on  this  indictment  tmlesa  the  juri 
they  jointly  employed  Mr.  Salt.  Bnt  I  do  i 
with  Mr.  Chambers  in  saying  that  they  mnat 
present  at  the  time  when  the  order  was  given 
I  am  of  opinion  that  if  it  be  shewn  that  two  < 
the  order  on  behalf  of  themselves  and  ano 
that  other  person  being  the  other  prisoner^  he 
uected  by  some  evidence  with  the  employmeni 
there  is  such  evidence  in  the  case  is  a  qnea 
jury ;  I  cannot  withdraw  the  case  from  their  c* 

C.  PhilHpt  then  addressed  the  jury  for  1 
Mazeau,  and  Montagu  Chambers  for  the  prisoB 
The  prisoner  Ramnz  defended  himselC 

Patteson,  J.,  in  summing  up  stud,  the  wor 
of  Parliament  {a)  bearing  upon  this  case  are,  ' 
son  shall  engrave  or  in  anywise  make  npo 
whatever,  or  upon  any  wood,  stone,  or  other  i 
bill  of  exchange,  promissory  note,  uudertakii 
for  payment  of  money,  in  whatever  langaage 
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note^  undertaking  or  order  of  any  foreign  prince  or  state^         1840. 
or  of  any  minister  or  oflSeer  in  the  service  of  any  foreign        reoina 
prince  or  state^  or  of  any  body  corporate,  or  body  of  the  ^' 

M  AZEAU* 

like  nature  constituted  or  recognized  by  any  foreign  prince 
or  state,  or  of  any  person  or  company  of  persons  resident 
in  any  country  not  under  the  dominion  of  his  Majesty, 
without  the  authority  of  such  foreign  prince  or  state,  mi* 
nister  or  oflScer,  body  corporate  or  body  of  the  like  nature, 
person,  or  company  of  persons,  the  proof  of  which  authority 
shall  be  on  the  party  accused,  every  such  offender  shall  be 
guilty  of  felony/'  Now  I  take  it  in  the  first  place  to  be 
dear,  that  whatever  was  done  by  the  parties  here  charged, 
was  done  without  the  authority  of  the  Emperor  of  Russia ; 
but  these  parties  do  not,  upon  the  evidence  adduced,  all 
stand  in  the  same  position.  You  cannot  find  all  guilty 
unless  you  are  of  opinion  that  they  jointly  employed  Salt 
to  make  the  engraving.  If  you  are  satisfied  that  Rault 
first  communicated  with  the  other  two,  and  then  that  they 
all  concurred  in  employing  Salt,  the  three  prisoners  may 
be  found  guilty;  but  you  cannot  find  Bault  guilty  if 
you  think  he  employed  the  other  two  to  get  the  plate 
engraved  by  any  person,  and  they  afterwards,  of  their 
own  accord,  employed  Salt.  You  may  acquit  all  or  any 
one  of  the  prisoners,  if  you  are  satisfied  that  they  did  not 
employ  Salt.  It  is  clear,  under  the  words  of  the  act  of 
Parliament,  and  taking  the  evidence  to  be  true,  if  Ramuz 
and  Mazeau  knew  the  nature  of  the  instrument  that  the 
case  is  brought  home  to  them;  and  I  am  inclined  to  think, 
that  if  by  Salt  they  engraved  the  plate,  although  they  did 
not  know  the  nature  of  the  instrument,  they  are  within 
the  act ;  but  I  am  not  confident  of  that,  and  shall  ask  you 
to  say,  whether  you  think  they  knew  the  nature  of  the 
instrument  which  they  employed  Salt  to  engrave.  With 
respect  to  the  guilt  of  Rault  upon  this  indictment,  the 
evidence  is  certainly  not  so  cogent.  He  is  not  brought 
forward  until  a  very  late  period,  long  after  the  order  had 
been  given  by  the  other  two  prisoners,  when  he  is  seen 
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coming  out  of  their  honse^  and  he  is  subsequently  seen  in 

their  company.    When  he  is  apprehended^  he  gires  his 

9'  address  in  Portland  Street^  and  at  that  address^  in  the 

Mazeau* 

room  he  occupied^  the  first  proof  of  the  plate  is  founds  and 
other  proofs  are  also  found  upon  him.  These  circum- 
stances^ however^  do  not  clearly  lead  to  the  inference  that 
you  must  arrive  at^  before  you  can  pronounce  him  g^ty  on 
this  indictment ;  for^  to  make  him  answerable  for  the  of- 
fence now  charged^  you  must  be  satisfied  that  he  waa  a 
party  concerned  in  giving  the  order  originally  to  Salt.  For 
that  purpose,  it  seems  to  me,  the  evidence  is  but  slight; 
but  should  you  think  that  he  did  originally  instruct  the 
other  prisoners,  and  that  by  his  authority  they  went  and 
employed  Salt,  they  may  all  be  convicted.  If  you  do  not 
think  that,  Rault  must  be  acquitted.  You  will,  therefore, 
say,  whether  Bamuz  and  Mazeau  knew  what  the  contents 
of  the  plate  were,  and  what  the  nature  of  the  instrument 
was ;  and  you  will  also  say,  whether  Bault  was  a  party 
concerned  in  giving  the  original  instructions  to  Salt. 

The  Jury  found  Bamuz  and  Mazeau  Guilty, 
stating,  that  they  believed  they  did  know  the 
nature  of  the  instrument:  and  thev  found 
Bault  Not  Guilty,  stating,  that,  as  against 
him,  the  e^ddence  was  not  conclusive. 

Piatt,  Bodkin,  and  Doane,  for  the  prosecution. 

C  Phillips  and  Clarkson,  for  the  prisoner  Mazeau. 

Montagu  Chambers  for  the  prisoner  Bault  (a). 

[Attomies — Bush  ^  Masters,  and  Roberts,'] 

(a)  The  prisoner  afterwards  plead-  printed  part  of  a  promissory  note 

ed  guilty  to  an  indictment,  which  of  the  Emperor  of  Russia, 
charged  him   with  having  in  his  See  the  cases  of  Bex  v.  Harris 

possession,  without  lawful  license,  and  Others,  ante,  Vol.  7«  p.  416 

a  piece  of  paper,  on  which   was  et  seq. 
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1840. 


Regina  v.  Cullen.  ^ 

TDee,  17  In, 
HE  prisoner  was  indicted  for  bigamy.  Sembu,  that 

from  the  evidence  on  the  part  of  the  prosecution^  it  struction  ofthe 
appeared  that  the  prisoner  was  married  to  his  first  wife,  the9Geo.°4° 
Mary  Ann  Mitchell,  on  the  23rd  of  February,  1824,  and  ^^/he'I>ffenw  " 
that  after  their  marriage  they  lived  together  till  the  month  of  bigamy,  is 
of  September,  1825. — ^The  witness  who  proved  these  facts  the  party, 
was  named  Mary  Bridge,  and  she  said  in  addition—'^  I  deprived  of^the 
saw  Mary  Ann  Mitchell  here  to-day,  she  is  the  same  per-  benefit  of  iu 

provision  as  a 

•on  to  whom  the  prisoner  was  married  in  1824.     I  do  not  defence,  must 
know  where  she  has  been  living  within  the  last  six  years,  the  dme^when' 
or  nearly  six  years.    /  saw  her  in  1 834.     I  am  not  sure  ^^  contracted 

"  "^  ^       ^  the  second  mar- 

whether  it  was  the  latter  end  of  July,  or  the  beginning  of  riage,  that  the 
August,  but  I  am  sure  it  was  in  1834.  She  then  lived  at  been  alive  dur- 
the  comer  of  Cannon-Place.— I  saw  her  in  Whitechapel—  y^^.'j'precl^^ 
the  prisoner  was  with  her — he  went  to  her  there;  I  saw  them  »"?» ^^\  that  to 
walking  together!^ — This  witness  admitted  that  they  sepa-  within  that  pro- 
rated in  1827,  or  the  beginning  of  1828,  and  that  she  did  hairbeenll^no- 
not  see  the  wife  again  till  the  time  she  had  mentioned  in  "J? ^^"  rPi?  ^^^ 

^  whole  of  those 

1834.  seven  years 

The  second  marriage  was  proved  to  have  taken  place  on  alive. 
the  16th  of  November,  1840. 

The  second  wife  was  examined  as  a  witness  for  the  pro- 
secution, and  said  that  the  prisoner  occupied  lodgings  in 
her  house,  which  he  took  on  the  15th  of  June,  1840 :  that 
on  the  2nd  of  August  he  met  with  a  violent  accident,  and 
kept  his  bed  about  three  weeks,  after  which  he  paid  his 
addresses  to  her,  and  proposed  to  marry  her.—  She  added, 
''  I  ascertained  a  little,  and  I  told  him,  I  did  hear,  he  cer- 
tainly had  been  a  married  man:  he  said  he  had,  but  it  was 
about  seventeen  years  ago :  that  he  had  not  seen  his  wife 
for  nearly  eight  years,  and  he  believed  she  was  dead,  as  he 
had  not  seen  her.     I  believed  so  too,  as  he  had  not  seen 


V, 
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her.  I  believed  what  he  told  me^  and  married  him/'  The 
witness  was  cross-examined^  with  a  view  to  shew  that,  after 
the  accident^  the  prisoner  was  not  in  his  right  senses ;  but 
she  said  that  he  was  very  bad  firom  his  head  for  some  time 
after^  but  always  spoke  very  rationally  to  her,  and  did  not 
seem  to  her  to  have  anything  the  matter  with  him,  except 
that  he  was  rather  outrageous  at  times  in  his  temper. 

Montagu  Chambers,  for  the  prisoner,  in  addressing  the 
jury  stated,  that  he  shoidd  be  able  to  bring  the  prisoner 
within  the  proviso  of  sect.  22  of  9  G-eo.  4,  c.  31  (a),  by 
shewing  in  addition  to  the  fact  of  the  separation  in  1827, 
proved  on  the  part  of  the  prosecution,  that  the  prisoner 
had  been  continually  absent  from  his  wife  for  more  than 
seven  years  previous  to  the  second  marriage.  He  denied 
that  the  testimony  of  Mrs.  Bridge,  as  to  the  meeting  in 
1834,  could  be  depended  upon;  but  he  also  said  that  con- 
ceding that  it  was  correct,  he  should  prove  that  the 
prisoner,  shortly  before  his  second  marriage,  received 
a  serious  injury  from  a  blow  on  the  head,  which  for 
some  time  rendered  him  insensible  and  delirious,  and  had 
impaired  his  memory ;  and  he  submitted  that  if  at  the 
time  of  the  second  marriage  the  jury  from  this  circum- 
stance could  infer  that  he  did  not  know  that  his  first 
wife  had  been  alive  during  the  seven  years  he  would  be 
within  the  protection  of  the  proviso. 

"Witnesses  were  accordingly  called,  two  of  whom  were 
actors  at  the  Surrey  Theatre,  at  which  place  the  prisoner 
also  was  engaged  as  an  actor.  One  of  them  said — '^  I  knew 
him  before  the  attack  which  was  made  upon  him,  when  he 

(a)  That  proviso,  so  far  as  relates  been  continually  absent  from  such 

to   this  question,   is  as  follows —  person  for  the  space  of  seven  years 

**  Provided  always,    that   nothing  then  last  past,  and  shall  not  have 

herein  contained  shall  extend  to  been  known  by  such  person  to  be 

any  person  marrying  a  second  time,  living  within  that  time." 
whose  husband  or  wife  shall  have 
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was  struck  on  the  head :  before  that  time  he  was  a  very 
excellent,  dependable,  good  actor :  you  might  always  rely 
upon  him  with  safety  for  memory  and  regularity:  since 
that  I  have  observed  a  very  visible  alteration ;  his  memory 
has  been  very  indififerent,  and  he  has  been  flighty,  and  it 
has  been  remarked  by  us  that  there  has  been  a  great  alter- 
ation in  him  since  that/^  The  other  said — ''  I  have  fre- 
quently observed  an  alteration  in  him  since  he  received  the 
injury  in  his  head/'  Several  witnesses  were  also  called, 
the  substance  of  whose  testimony  was,  that  they  had 
known  the  prisoner  since  the  year  1833,  and  never  saw 
any  female  with  him  who  passed  as  or  appeared  to  be  his 
wife. 
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Patteson,  J.,  (in  summing  up),  said — The  case  is 
proved  to  this  extent,  that  Cullen  the  prisoner  was  married 
in  the  year  1824  to  M.  A.  Mitchell,  who  is  now  alive,  and 
to  Jane  Bristow  in  the  month  of  November  of  the  present 
year.  But  the  prisoner  seeks  to  bring  himself  within  the 
proviso  of  the  act  of  Parliament,  and  the  point  turns  upon 
the  construction  of  that  proviso.  It  appears  that  the  pri- 
soner and  his  first  wife  were  separated  in  the  year  1827, 
and  I  think  it  must  now  be  taken  that  they  have  not  lived 
together  since.  If  the  case  had  so  rested,  the  question 
woidd  have  arisen  whether  a  party  who  having  been  so  se- 
parated or  so  continually  absent  from  his  wife  for  the  space 
of  seven  years,  is  bound,  upon  an  indictment  for  bigamy, 
to  prove  that  he  used  due  diligence  to  ascertain  whether 
his  wife  was  living  before  he  contracted  a  second  mar- 
riage ;  but  should  you  believe  the  evidence  of  Mrs.  Bridge, 
and  that  she  is  accurate  as  to  the  time  when  she  states 
she  saw  the  prisoner  and  his  first  wife  in  company  toge- 
ther, that  question  is  not  raised.  If  she  is  accurate,  he 
was  aware  in  1834  that  his  first  wife  was  living,  and  it 
seems  to  me  that  the  true  construction  of  the  proviso  is, 
not  that  the  party  must  know  at  the  time  when  he  con- 
tracts a  second  marriage,  that  the  first  wife  has  been  alive 


words  that  are  employed.  If  also  the  quest 
proviso  liad  been  as  to  the  prisoner*B  knoi 
time  when  he  contracted  the  second  marriag 
stance  of  the  accident  he  met  with  and  the 
dnced  might  have  been  considered,  bat  it 
haye  any  effect.  If,  then,  yon  think  Mrs.  I 
rate  in  her  statements  as  to  time,  the  prisone 
the  proviso ;  but  if  you  think  she  is  not  accu 
question  will  arise,  whether,  in  point  of  law, 
to  make  inquiries  as  to  the  fact  of  bis  first  w 
at  the  time  when  he  was  married  a  secon 
will  therefore  give  me  yonr  opinion  vhethi 
Mrs.  Bridge's  account  to  be  accurate,  and,  if 
fied  that  it  is,  will  pronounce  the  prisoner 
yon  think  it  is  not,  then  I  shall  feel  bound 
fiirtber  upon  the  point  of  law  I  have  mentio: 

The  jury,  after  consulting  together  for  soi 
that  they  thought  the  evidence  of  Mrs.  Brid( 
and  accordingly  pronounced  a 

Verdict  of  Guilty. — The  prison 
tenced  to  six  months'  impriaot 
out  hard  labour. 


darhon,  for  the  prosecution. 
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COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  inLondon  after  Michtielmas  Term,  1839. 


BEFORE  MB.  JUSTICE  COLTMAN^ 

Who  sat  for  the  Lord  Chief  Justice. 


Deacon  &  Others^  Executors^  &c.  of  Deacon^  deceased^ 

V,  Stodhabt  &  Others. 

.  DecAUh. 

Assumpsit  on  a  bUl  of  exchange,  dated  the  30th  of  To  assumpsit 
November,  1836,  for  j£150,  at  three  months  from  the  date,  change  for 

£150  by  the 
executors  of 
the  indorsee  against  the  acceptors,  the  defondants  pleaded,  that,  on  the  day  when  the 
bill  became  due,  they  duly  paid  and  honoured  it  when  presented,  according  to  the  tenor 
and  effect  of  it  and  of  their  promise,  and  then  paid  the  said  sum,  to  wit,  j£l50,  the  amount 
made  payable  by  the  said  bill.  It  appeared,  that,  before  the  bill  became  due,  the  indorsee, 
not  having  any  banker  of  his  own,  handed  the  bill  to  a  friend,  in  order  that  he  might  pre- 
sent it  at  the  bank  of  Messrs.  W.  &  Co.,  where  it  was  made  payable.  This  friend  indorsed 
the  bill,  and  got  it  discounted  at  the  Bank  of  England ;  but  afterwards  receiving  an  intimation 
from  the  party  from  whom  he  received  it,  that  it  was  not  to  be  noted,  sent  the  amount  of  the 
bill  to  the  banking-house  at  which  it  was  payable,  on  the  understanding  that  he  was  to  have  the 
bill  delivered  up  to  him.  The  acceptors  kept  cash  at  that  banking-house,  and  when  the  bill 
had  been  paid,  the  transaction  was  entered  in  their  account  as  if  the  money  to  meet  the  bill  had 
been  paid  by  them ;  but  the  bill  was  delivered  up  to  the  party  who,  in  fact,  paid  in  that  money. 
The  jury  having  on  this  issue  found  a  verdict  for  the  defendants,  the  Court  of  Common  Pleas  set 
it  aside,  on  the  ground  that  this  payment  could  not,  under  the  circumstances,  be  considered  as  a 
payment  by  or  on  the  behalf  of  the  acceptors,  but  must  be  taken  to  have  been  a  payment  for  the 
honour  of  the  indorser. 

The  defendants  also  pleaded  that  the  acceptance  was  an  accommodation  acceptance  for  the 
drawer,  with  the  knowledge  of  the  indorsee ;  and  that  the  drawer  became  insolvent,  and  the 
indorsee,  the  defendants,  and  two  other  creditors,  agreed  among  themselves,  as  his  friends,  to 
release  their  several  back  debts  and  liabilities.  The  plea  averred  that  the  defendants  and  the 
two  other  creditors  did  discharge  and  release  their  several  debts,  Sie.;  and  then  went  on  to  state 
that  the  indorsee,  in  consideration  of  the  premises,  and  that  certain  other  creditors  would  re- 
lease, abandon,  and  never  enforce  payment  of  their  debts,  agreed  with  the  defendants  that  he 
would  never  ask  for,  sue  for,  demand,  or  enforce  payment  of  the  said  bill  of  exchange.  There 
was  then  an  averment  that  the  other  creditors  had  released  their  debts.  The  replication  to  this 
plea  stated  that  the  indorsee  did  not  agree  in  manner  and  form  as  in  the  plea  mentioned. 
The  evidence  was,  that  the  indorsee  at  first  promised  to  sign  the  account,  if  some  more  signa- 
tures were  obtained  to  it ;  but,  after  they  were  obtained,  he  refused  to  sign  it,  but  said,  on  one 
occasion,  that  he  knew  the  bill  was  an  accommodation  bill,  and  he  should  not  call  on  the  defend- 
ants to  pay  it;  and  on  another,  that  the  bill  should  not  come  against  any  of  the  parties,  but 
that  he  himself  would  come  in  as  the  rest  of  the  creditors.  The  agreement,  signed  by  the  cre- 
ditors, contained  these  words :  **  We,  the  undersigned,  do  hereby  agree  to  accept  of  a  release 
from  the  said  E.  A.  [the  drawer]  of  the  equity  of  redemption,  &c;  and  toe  agree,  upon  the  eors- 
eution  of  such  deed,  to  execute  releases,"  &c.  The  indorsee  died,  and  the  action  on  the  bill  was 
brought  by  his  executors  I'^Held,  that  the  allegations  in  the  plea  were  not  sustained  by  the 
evidence. 


To  the  count  upon  the  bill  of  exchange,  1 
pleaded — lat,  that  they,  before  the  commeE 
suit,  to  witj  on  the  3rd  day  of  March,  1837, 
bill  became  and  vaa  due  and  payable  ace 
tenor  and  effect  thereof,  duly  paid  and  hono 
vhen  presented  for  payment,  to  wit,  on  the 
year  aforesaid,  according  to  the  tenor  and 
and  their  said  promise,  and  then  paid  the  sal 
:£150,  the  amount  made  payable  by  the  said 

The  defendants  pleaded  also  to  the  count 
that  they  accepted  the  said  bill  of  exchange  i 
modatioD  of  the  drawer  thereof,  the  said  E 
knowledge  and  privity  of  the  said  Francis 
deceased),  and  that  "  afterwards  the  said  E. . 
solvent,  and  was  indebted  to  divers  persons 
of  money,  and  thereupon  afterwards,  to  wit,  c 
of  February,  1837,  the  said  Francis  Deacoi 
Wilson,  one  Thomas  Alder,  and  the  defcndi 
being  creditors  of  the  said  Edward  Audrewi 
the  said  £.  A.  was  then  under  pecuniary  liab 
amongst  themselves,  as  the  mutual  friendi 
£.  A.,  and  for  his  relief  and  ease  and  bene 
their  several  debts  and  liabilities  to  the  sai 
never  afterwards  to  enforce  payment  thereof; 
d^mdants  and  the  said  S.  W.  and  T.  A.  tht 
and  released  to  the  said  E.  A.  their  several  de 
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demand,  ask,  or  sue  for  payment  of  their  respective  debts        i8d9. 
,  or  liabilities.     And  the  said  F.  D.  then,  in  consideration      ^ — * — ' 

I  .  .  Deacon 

qf  the  premises,  and  that  certain  other  creditors  of  the  v. 

Stodhart. 


E.  A.  woidd  release,  abandon,  and  never  enforce  pay- 
ment of  their  debts  against  the  said  E.  A.,  agreed  to  and 
frith  the  said  defendants,  and  then  faithfully  promised 
them,  the  defendants,  that  he,  the  said  F.  D.,  would  never 
ask,  sue  for,  demand,  or  enforce  payment  of  the  said  bill 
of  exchange,  in  the  said  first  count  mentioned;  and  the  de- 
fendants say,  that,  by  reason  and  in  consideration  of  the 
said  promise  by  the  said  F.  D.,  and  of  the  said  defendants 
and  the  said  S.  W.  and  T.  A.,  never  to  enforce  payment  or 
ask,  sue  for,  or  demand  payment  of  their  respective  debts 
or  liabilities  as  aforesaid,  the  said  other  creditors  of  the 
said  E.  A.,  to  wit,  one  Mr.  P.,  one  Mr.  F.,  and  one  Mr. 
v.,  agreed  with  and  promised  the  said  E.  A.  to  release 
their  several  debts  and  liabilities,  and  never  to  enforce, 
ask  for,  sue  for,  or  demand  payment  of  their  debts 
and  liabilities  respectively,  amounting  together  to  a  large 
sum,  to  wit,  the  sum  of  £1000;  and  the  defendants  say, 
that  they,  the  defendants,  and  the  said  S.  W.,  T.  A.,  Mr. 
!•,  Mrs.  F.,  and  Mr.  V.,  creditors  of  the  said  E.  A.  as 
aforesaid,  in  consideration  of  the  premises  and  the  said 
promises  by  the  said  F.  D.,  never  have  enforced,  sued  for, 
asked,  or  demanded  payment  of  their  debts  respectively,  or 
any  part  thereof,  and  have  released  the  same  to  the  said 
E.  A.,  for  and  upon  the  considerations  aforesaid. 

The  plaintiffs,  in  their  replication,  joined  issue  upon 
the  pleas  of  the  general  issue  and  payment;  and  to  the 
other  plea,  replied  that  Deacon  did  not  agree  in  manner 
and  form  as  in  that  plea  alleged. 

Atcherley,  Serjeant,  for  the  plaintiffs,  stated  that  the 
only  question  in  the  cause  was  as  to  the  bill  of  exchange, 
and  therefore 

Thesiger,  for  the  defendants,  began  by  stating  their 
ease,  the  affirmative  of  the  issues  as  to  the  biU  being 


tlie  Doctor's  congregation,  agreed  to  join 
and  one  waa  ticcordingly  drawn  by  Deacon. 
by  Dr.  Andrews,  and  the  names  of  tbe  At 
put  upon  the  bill  as  secnritf.  Arraogeme 
wards  made  to  let  Dr.  A.  hare  ^£12,000  < 
which  was  freehold,  &c.  &c.;  and  another  1 
Dr.  A.  and  accepted  hy  the  defendants,  v 
for  the  former.  Shortly  before  this  latter  bi 
it  was  found  impossible  to  settle  Dr.  A.'s  t 
some  arrangement  among  the  creditors  to 
20».  in  the  pound.  A  mortgage,  to  take  el 
other  mortgages,  was  accordingly  prepared 
was  requested  to  consent  to  the  arrangemeu 
agreement  which  had  been  prepared.  He  at 
and  sent  for  pen  and  ink  to  sign,  bat  after 
should  like  to  see  a  few  other  signatures  bef 
The  agreement  was  therefore  taken  to  otber 
signed  it  on  the  faith  of  the  uuderstandinf 
would  sign  afterwards.  Deacon,  however,  i 
said  he  should  not  expect  any  dividend,  ai 
care  that  Messrs.  Stodhart,  the  defendants, 
called  upon  to  pay  the  bill.  On  this  state  > 
tend  that  it  will  be  a  fraud  if  the  4tb  plea 
vail.  The  bill  became  due  on  the  3rd  of  Mt 
came  to  the  banking-house  of  Weston  &  Co. 
and  the  account  of  the  defendants  there  wai 
it.     How,  then,  can  the  executors  of  Drmn 


Stodhart. 
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as  a  witness  for  the  defendants^  and  said^  '^  I  called  on         1839. 
Mr.  Deacon  on  the  17th  of  February,  1837 ;  I  was  then  a      ^^^^T^ 
creditor  of  Dr.  A.^s  for  73/.  lOs.  I  went  with  Mr.  Stod-  ». 

hart  junior,  and  Mr.  Alder ;  we  talked  with  Mr.  Deacon 
about  a  bill  of  exchange  for  j£150.  Mr.  Deacon  acknow- 
ledged that  the  bill  accepted  by  Messrs.  Stodhart  was  an 
accommodation  bill,  and  said  he  should  not  call  upon 
them  to  pay  it :  we  asked  him  to  sign  the  agreement ;  he 
read  it  to  himself;  he  consented  to  sign  it,  and  got  up  for 
a  pen  and  ink  for  the  purpose,  but  after  a  little  considera- 
tion, he  said,  '  I  should  like  to  see  a  few  more  signatures,' 
and  we  were  to  call  again  when  we  had  obtained  them, 
and  he  said  he  would  then  sign  it ;  there  were  the  three 
signatures  of  Stodhart,  Alder,  and  myself.  I  in  conse- 
quence assisted  in  getting  other  signatures,  and  procured 
Mr.  Turner's  and  Mr.  Valentine's :  in  a  few  days  I  and 
Stodhart  went  to  Deacon  again,  and  he  declined  to  sign 
the  agreement,  but  gave  us  his  word  that  the  bill  should 
not  come  against  any  of  the  parties,  but  he  himself  would 
come  in  as  the  rest  of  the  creditors,  and  take  what  there 
was,  and  return  the  same  to  Dr.  A. ;  he  was  a  friend  of  Dr. 
A.'s,  and  so  we  were  all:  he  saw  on  the  second  interview 
three  additional  signatures ;  he  did  not  assign  any  reason 
why  he  would  not  sign ;  it  was  a  third  mortgage  on  the 
chapel  which  belongs  to  Dr.  A."  On  his  cross-examina- 
tion, the  witness  said,  ^^  Dr.  A.  now  keeps  on  the  chapel; 
Stodhart  collected  the  pew-rents,  which  constitute  the 
funds  of  the  chapel ;  Alder  was  only  a  member  of  the  con- 
gregation, not  a  deacon;  I  believe  the  property  was  always 
considered  valuable."  On  his  re-examination,  he  said,  ^^  I 
have  not  been  paid  any  portion  of  my  debt." 

Mr.  Alder  confirmed  Mr.  Wilson's  account,  and  said  in 
addition,  on  cross-examination,  '^  I  claim  to  be  a  creditor 
now  for  £200  as  before."  On  re-examination  he  said, 
''The  £200  is  against  my  name  in  the  instrument  I 
signed." 

The  instrument  was  then  read.    The  material  part  was 


for  £250;  I  remember  some  gentlemen  i 
aud  requeating  me  to  sign  this  paper,  wbi 
not  willing  to  do,  and  they  said  my  signinj 
the  arrangement  with  other  parties.  I  c 
Mr.  Deacon's  name  being  mentioned :  it ' 
I837j  to  the  best  of  my  belief  no  name  w 

Mr.  Valentine,  another  creditor,  said,  " 
sequence  of  a  meeting  at  the  office  of  Mr. 
where  several  other  creditors  were  presei 
liere  Dr.  A,  from  his  nnpleasant  state  of 
son,  with  Mr.  Stodhart  and  Mr.  Alder,  br 
to  my  office  to  sign ;  this  was  after  the  me 

It  was  also  proved  that  a  Mrs.  Fenner,  : 
amount  of  £495,  had  signed  the  Bg^reemen 

To  make  out  the  plea  of  payment,  a  c 
Weston  &  Co.,  bankers,  in  Southvark, 
said,  "Messrs.  Stodhart,  in  1837,  kept  ax 
house,  and  do  still.  This  bill,  which  bee 
3rd  of  March,  was  paid  at  our  banking-ho 
and  cancelled  in  the  usual  way  on  the  s 
cross-examination  he  said,  "  I  paid  the  bii 
The  money  was  paid  in  for  the  bill  by  an 
the  express  purpose  of  meeting  this  bill ; 
by  whom.  The  money  was  not  paid  in  by 
pie ;  there  is  the  indorsement  of  Messrs.  Ji 
cannot  say  who  called,  but  I  took  the  n 


Stodhart. 
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I  cannot  swear  that  the  gentleman  who  paid  in  the  money 
did  not  say  it  was  taken  up  for  the  honour  of  the  indorsers : 

■^  ^  '         Deacon 

we  gave  Stodhart^s  account  credit  for  the  money  paid  in     _      v. 
to  meet  the  bill ;  we  entered  the  receipt  and  payment  in 
Stodhart's  account  as  the  most  correct  mode  of  preserving 
a  record  of  the  transaction/^ 

Atcherley,  Seqt.,  for  the  plaintiffs. —  I  submit  that  the 
evidence  which  has  been  given  is  no  answer  to  the  action. 
First,  as  to  the  plea  of  payment,  it  says,  that  the  defend- 
ants duly  paid  the  bill,  which  I  apprehend  is  clearly  nega- 
tived. This  has  been  decided  on  the  argument  on  the  de^ 
murrer  to  the  3rd  plea.  [Petersdorff,  s. — ^That  plea  was 
held  bad,  because  it  did  not  state  that  the  defendants  them- 
selves paid  the  bill.]  The  plea  means  you  have  improperly 
called  on  me;  because  I,  the  acceptor,  have  paid.  If  the 
endorser  had  paid,  the  acceptor  would  be  still  liable  to  him. 
The  evidence  is,  that  the  bill  was  not  paid  by  the  acceptor. 

CoLTMAN,  J. — We  must  take  the  opinion  of  the  jury  as 
to  the  matter  of  fact,  whether  this  bill  was  paid  by  the  ac- 
ceptor or  some  other  person,  and  whether  that  will  be  an 
answer  to  the  action  or  not  may  be  seen  by  and  by.  I 
am  inclined  to  think  that  it  may. 

Atcherley,  Serjt. — ^Then,  as  to  the  other  special  plea, 
every  important  allegation  in  it  is  negatived.  The  words 
are  that  it  was  an  accommodation  bill,  with  the  knowledge 
and  privity  of  the  said  Francis  Deacon.  Now  it  was  a 
substitute  for  another  bill  in  which  the  parties  were  re- 
versed. 

CoLTMAN,  J. — Still  he  was  not  the  party  bound  to  pay, 
being  the  drawer. 

Atcherley,  Serjt. — ^The  second  point  is,  that  the  Stod- 
harts  received  the  pew  rents  for  the  doctor.    These  two 

VOL.  IX.  z  z  N.  p. 


themselves  creditors  of  Dr.  A 

CoLTUAN,  J. — The  questioi 
der  the  agreement.  There 
other.  The  words  are  "  do  ' 
release  &om  the  said  Edwai 
redemption,  &g.,  and  wc  agre 
deed  to  execute  releases,"  &c 

Atcherley,  Serjt.— The  ph 
ment,  and  the  instrument  its< 
ment.  There  is  a  third  all^ 
did  actually  release  and  di 
Andrews, 

CoLTUAN,  J. — That  is  not 

Thetiffer. — Wo  moit  lool 
only  denies  Deacon's  releasii] 
did. 


Atcherley,  Setjt.— Then,  i 
lect  Mr.  Deacon's  name  bein 
or  Valentine  shewn  to  have 
as  to  Deacon,  and  tins  diaprc 
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Atcherley,  Serjt. — I  submit  that  the  words  ''  by  reason         1839. 
whereof"  form  a  substantial  part  of  the  plea,  and  this  is        deacon 
disproved ;  but  if  it  is  not  so,  yet  there  was  no  agreement  «'• 

^^  STODHAIIT* 

by  Wilson,  Alder,  and  Deacon,  to  release  Andrews — ^no 
absolute  agreement. 

Petersdorff,  on  the  same  side. — ^Let  us  look  at  it  as  if  a 
creditor  had  brought  an  action  against  Dr.  Andrews,  and, 
if  so.  Dr.  Andrews  must  have  shewn  that  he  had  done  what 
he  had  agreed  to  do,  viz.  assigned  the  equity  of  redemp- 
tion :  and  this  is  not  done  here ;  and  there  is  no  absolute 
release,  but  only  one  conditional  on  the  assignment,  which 
has  not  been  made. 

Thesiger, — The  only  point  raised  by  the  replication  is, 
whether  Francis  Deacon  did  agree  in  manner  and  form  as 
in  the  plea  alleged.  The  agreement  stated  in  the  plea  as 
to  him  is,  that  he  agreed  that  he  would  not  ask  for,  sue 
for,  demand  or  enforce  payment  of  the  said  bill  of  ex- 
change. 

CoLTMAN,  J. — That  is  the  point — ^how  much  is  denied  ? 
The  question  is,  and  it  is  one  of  some  nicety,  whether  by 
putting  in  issue  the  agreement,  you  put  in  issue  the  con- 
sideration also. 

Thesiger. — Your  Lordship  can  give  leave  to  amend 
under  the  3  &  4  Will.  4,  c.  42,  s.  23,  but  we  need  not  do 
it  now. 

Atcherley,  Serjt. — ^The  power  of  amendment  cannot  be 
reserved. 

Hoggins. — In  Story  v.  Richardson,  Tindal,  C.  J.,  said, 
that  the  Court  above  might  amend  if  necessary. 

CoLTMAN,  J. — That  is  under  the  twenty-fourth  section 
of  the  statute. 

z  z2 


i! 


Ate&erleg,  Setit-^This  is  substance,  : 
Tiriance,  and  it  is  not  amendable  under  1 

CoLTHAN,  J. — ^What  I  most  do  is,  I  m 
DioiL  of  the  jury  whether  the  agreement ' 
as  specified  here,  and  the  rest  will  be  a 
Court  above.  I  think,  and  I  shall  tell  t 
the  consideration  is  admitted,  and  the  pro 
issue  by  the  replication.  This  is  in  ac;cc 
decision  of  the  Court  of  Common  Pleas  Is 
mil  also  be  the  question  for  the  jury  as  to 
payment  of  the  bill  by  the  defendants,  I 
on  the  day,  I  shall  be  inclined  to  think, 
lav  it  was  a  payment  by  the  defendants,  a 
is  made  out. 

After  some  further  discussion  Coltua 
there  were  difficulties  in  the  way  of  reservi 
amend,  and  he  therefore  could  not  do  it. 

Atcherley,  Seijt.,  then  addressed  the  ja 
tiffs,  and  called  witnesses,  whose  evidence  « 
that,  some  time  before  this  bill  became  di 
had  no  banker,  left  the  bill  with  a  Mr. 
merchant,  in  Gnu;echurch<street,  that  he  n 
sented  when  it  became  due.     Jones  endon 


Stodbart. 
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"his  endorsement  it  would  be  given  up  to  him^  and  lie  was 
answered  in  the  affirmative.    Accordingly^  on  the  morning       deacon 
of  the  day  when  it  became  due  he  paid  in  the  money  to 

tmeet  it^  and  afterwards^  though  not  without  some  delay 
and  difficulty^  got  possession  of  the  bill. 

t  CoLTMAN^  J.;  in  summing  up^  said^  that  if  the  bill  was 
I  paid  either  by  the  defendants  themselves  or  by  some  other 
person  for  them^  in  consequence  of  some  supposed  arrange- 
ment by  which  they  were  to  be  protected  from  the  pay- 
ment^ it  would  be^  in  point  of  law^  a  payment  for  them — 
generally  speaking  (said  his  Lordship)  a  payment  for 
honour  is  not  made  till  after  default  by  the  acceptor.  It 
is  a  singular  circumstance  that^  in  the  present  case^  the 
bill  should  have  been  paid  for  the  honour  of  the  endorser 
before  payment  had  been  refused  by  the  acceptor.  It  will 
be  for  you  to  say^  whether  the  allegation  is  made  out^  that 
the  bill  was  paid  by  the  defendants  when  it  became  due^ 
according  to  the  custom  of  merchants ;  and  it  will  be  so 
paid  if  it  be  paid  either  by  the  defendants  themselves  or 
by  any  other  person  on  their  behalf.  With  respect  to  the 
pther  plea^  what  the  defendants  undertake  to  prove  is, 
that  Valentine,  Fenner,  and  Turner  agreed  not  to  enforce 
their  demand,  in  consideration  that  Deacon  agreed  not  to 
enforce  his  claim.  The  words  of  the  agreement  are — 
"We,  the  undersigned  creditors  of  Edward  Andrews,  do 
hereby  agree  to  accept  of  a  release  from  the  said  Edward 
Andrews  of  the  equity  of  redemption,  &c.,  and  we  agree 
upon  the  execution  of  such  deed  to  execute  releases,^'  &c. 
It  seems  to  me,  that  the  creditors  named  have  not  agreed 
absolutely  to  release,  but  only  conditionally,  and  on  this 
ground  I  am  of  opinion  that  the  issue  on  this  plea  must 
be  found  for  the  plaintiffs. 

Verdict  for  the  plaintiffs  on  the  issue  as  to  the 
agreement,  and  for  the  defendants  on  the 
issue  as  to  payment.    The  jury  said  "We 


I^Attonue* — aneneooa  if  Co.  and  J-\  Si 

In  the  ensumg  Term,  Atcherley,  Seijt. 
nin  for  entering  a  verdict  for  the  plaintiff 
the  pleaof  pajrment,  on  the  groaad  that  tli 
jtuy  on  that  issne  was  against  the  evidence 

This  rule  came  on  to  he  argued  in  the  c 
Term,  1841,  vhen  the  Court  being  clearly- 
according  to  the  evidence  the  bill  had  no' 
the  defendants,  the  acceptors,  but  by  X 
improperly  parted  with  it,  in  order  to  get  it 


A^mamed  Sittiagt  at  Weatmituter  qfier  7Wn 
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ffFko  sal  for  the  Lord  Chief  Jvtti 


•840.  Smith  and  Others  ».  BotT. 

Jane  2G(*.        * 

ir.iuan>p.itr<.r  ASSUMPSIT.— The  Ist  count  waa  for  57/. 

d^ive'fd,  '"     sold  and  delivered;  the  2nd  count,  for  work  c 

n''.'b"ve''£^or  "^^  ^omqA;  and  the  3rd  count,  for  57/.  12». 
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was  in  respect  of  an  entire  contract  for  the  sale  of  goods  1840. 
for  a  price  exceeding  £10^  and  that  the  defendant  did  not 
accept  or  receive  the  goods  or  any  part  of  them^  or  pay 
any  thing  as  earnest^  to  bind  the  bargain^  nor  was  there 
any  note  or  memorandum  in  writing  of  the  bargain  signed 
by  the  defendant  or  his  agent  lawfdUy  authorized.  The 
plea  to  the  2nd  count  commenced  by  stating^  that  the  work 
and  materials  mentioned  in  it  were  for  preparing  certain 
goods  above  the  price  of  j£10^  and  not  actually  made  at 
the  time  of  the  contract^  and  then  proceeded  in  a  similar 
form  to  the  plea  to  the  1st  count.  The  plaintiffs  joined 
issue  on  the  1st  plea^  and  to  the  2nd  and  3rd  replied  that 
the  defendant  actually  accepted  the  goods. 

It  appeared  that  the  defendant^  being  about  to  paper  his 
house^  called  at  the  plaintiffs^  premises^  and  was  shewn 
some  paper^  and  the  party  who  shewed  it  him^  wrote  on  the 
back  of  the  pattern  piece  the  following  words  as  a  memo* 
randum  of  the  terms  agreed  upon : — ''  The  paper  2s.  Sd.,  at 
l8.4id.  per  piece  to  put  up.''  The  plaintiffs  only  claimed  the 
2s.  Sd.  for  the  paper  itself^  which  had  been  delivered  at 
the  defendant's  premises^  but  not  put  up. 

TcUfaurd,  Serjt.  for  the  defendant^  submitted  that  the 
plaintiffs  must  be  nonsuited^  as  according  to  the  writing 
the  whole  was  one  entire  contract. 

Piatt  Sf  Hoggins  for  the  plaintiffs^  contended  that  the 
charge  of  \s.  Aid.  a  piece  was  only  to  be  made  if  the  de- 
fendant should  eventually  require  the  plaintiffs  to  put  up 
the  paper^  and  was  a  separate  matter  from  the  charge  of 
28.  Sd.  for  the  paper  itself. 

Maule^  J.^  was  of  opinion  that  it  was  a  proper  case 
to  go  to  the  jury  upon  the  evidence. 

Talfourd,  Seijt.,  to  the  jury.  — There  is  no  acceptance 
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1840.  to  satisfy  the  statute.  In  the  case  of  Philip  v.  BistotU  {a\ 
it  is  said  by  the  Courts  ^'  In  order  to  satisfy  the  statute 
there  must  be  a  delivery  of  the  goods  by  the  vendor  with 
an  intention  of  vesting  the  right  of  possession  in  the 
vendee ;  and  there  must  be  an  actual  acceptance  by  the 
latter  with  an  intention  of  taking  to  the  possession  as 
owner/^ 

On  the  part  of  the  defendant  it  was  proved  that  the 
paper  was  brought  to  his  house  at  a  time  when  it  was  in 
the  care  of  a  charwoman^  and  that  upon  its  coming  to  the 
defendant's  knowledge^  he  wrote  to  the  plaintiffs  desiring 
them  to  fetch  it  away. 

Piatt  J  in  reply. — ^The  order  was  clearly  given,  and  as  the 
charwoman  had  a  general  authority  to  receive  goods  at  the 
house,  her  receipt  of  the  paper  is  an  acceptance  which  will 
bind  the  defendant. 

Maulb,  J.  told  the  jury  that  there  were  two  questions 
for  their  consideration : — ^first,  was  there  in  fact  an  order 
given  by  the  defendant  for  the  goods  in  question?  Se- 
condly, if  such  order  was  given,  then  was  there  an  ac- 
ceptance by  him  of  the  goods  with  an  intent  to  take  to 
them  as  owner  ? 

Verdict  for  the  defendant. 

Piatt  and  Hoggins  for  the  plaintiffs. 

Talfourdf  Seijt.,  and  IVightman,  for  the  defendant. 

[Attomies — MartindaU  and  Parnther  Sf  F,'\ 
{a)  2  B.  &C.513. 
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BEFORE  MR.  JUSTICE  ERSKINE. 


(Who  sat  for  the  Lord  Chief  Justice,) 


1840. 


Wackerbath  and  Others  t;.  Bich. 

TJune  27th, 
HE  declaration  stated  that  the  defendant  on  the  4th  of  The  object  of 

October,  1838,  seized,  took,  and  carried  away  certain  goods  in  posing  the 

to  wit,  250  cwt.  of  sugar  of  the  plaintiflfs,  of  the  value  of  ^u^^^^gs 

iSlOOO,  and  kept  and  detained  the  said  goods  for  a  long  ^^  to  insure 

^  .  .  that  double- re- 

space  of  time,  &c.      There  were   similar  complaints  of  fined  sugar 

seizures  on  the  6th,  8th,  and  10th  days  of  October,  and  ^jj^^^*^.  ^^^^S]""' 

the  declaration  then  stated  that  by  reason   of  the   said  ^I**»"»I»  >^»*y« 

"  ^         ^  that  the  single- 

several  seizures  and  detentions  of  their  said  goods  by  the  refined  sugar 
defendant,  the  plaintiffs  had  lost  and  been  deprived  of  the  \s  made  must 
use  and  benefit  of  the  said  goods  during  the  respective  times  form  whiteness 
aforesaid,  and  had  necessarily  become  liable  to  pay  divers  throughout, 

.  that  must  be 

large  sums  of  money  for  the  warehousing  of  the  goods,  and  taken  to  mean 
were  prevented  from  selling  or  disposing  of  them  or  deliver-  whiteness  ac- 
inff  them  to  the  purchasers,  and  became  and  were  liable  to  carding  to  the 

°  ^  subject-matter; 

payd£100  to  one  John  Chapman,  who  had  purchased  a  large  and  does  not 
quantity  because  it  was  not  delivered  within  a  reasonable  every  loaf  or 
time.-Plea,  not  guUty  (a).  }ve'"e''fZ'.ii'' 

discoloration. 
By  that  statute  standard  samples  must  be  provided  for  the  purpose  of  comparing  double- 
refined  sugar  with  them ;  and  these  standard  samples  must  be  made  from  single-refined  sugar 
of  a  uniform  whiteness  throughout,  and  double*refined  sugar  entered  for  the  bounty  if 
it  be  not  of  a  quality  equal  to  the  standard  sample  may  be  seized : — But  there  is  not,  in  point 
of  law,  any  right  to  seize  such  sugar  on  account  of  a  discoloration  which  prevents  it  from  being 
of  a  uniform  whiteness  if  it  be  in  fact  equal  in  quality  to  the  standard  sample,  and  the  disco- 
loration does  not  arise  from  impurities. 


(a)  This  plea  was  not  marked 
in  the  margin  by  statute,  as  re- 
quired by  the  rule  of  1  Vict.  Tri- 
nity Term,  which  is  as  follows : — 
"  It  is  further  ordered,  that  in  every 
case  in  which  a  defendant  shall 
plead  the  general  issue,  intending 
to  give  the  special  matter  in  evi- 
dence by  virtue  of  an  act  of  Parlia- 


ment, he  shall  insert  in  the  margin 
of  the  plea  the  words  '  by  statute/ 
otherwise  such  plea  shall  be  taken 
not  to  have  been  pleaded  by  virtue  of 
any  act  of  Parliament,  and  such  me- 
morandum shall  be  inserted  in  the 
margin  of  the  issue  and  of  the  Nisi 
Prius  Record."  Under  these  cir- 
cumstances it  seems  that  the  plea 


in  lue  siove,  ana  ueiag  oj  a  un 
or  such  sugar  pounded,  crushed, 
exported  in  a  Britisli  ship,  foi 
— exported  in  a  ship  not  Britisli 
Double-refined  sugar,  and  sugai 
refined  sugar,  additional  bounty 
By  section  7  it  is  enacted,  tbat 
and  at  the  expense  of  the  Coi 
London,  as  many  loaves  of  dou 
in  manner  thereinafter  directei 
Customs  shall  think  necessary 
proved  of  by  the  Commissioners, 
to  be  standard  sampleg,  &c.,  foi 
therewith  double-refined  sugar, 
to  double-refined  sugar  entere 
bounty — "Provided  always  thi 
deemed  to  be  a  proper  sample  1 
aa  aforesaid,  if  it  be  of  greater  ^ 
less  it  be  a  loaf  complete  and  w 
shall  have  been  made  by  a  dis 
finement  &om  a  quantity  of  b 
part  of  which  had  first  been  p 
refined,  and  bad  been  made  ii 
were  of  a  uniform  wfdteneaa 
thoroughly  dried  in  the  stove." 
"  That  in  Case  any  sugar  which 


Rich. 
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to  obtain  the  bounty  on  double-reiined  sugar^  or  sugar  1840. 
equal  in  quality  to  double-refined  sugar^  shall  on  examin-  wackerbath 
ation  by  the  proper  officer,  be  found  to  be  of  a  quality  not 
equal  to  such  standard  sample,  all  sugar  so  entered  shall  be 
forfeited  and  may  be  seized.'^  In  September,  1838,  the 
plaintiffs,  who  are  Sugar  Refiners,  contracted  to  supply  a 
Mr.  Chapman  with  a  certain  quantity  of  sugar  equal  to 
double-refined  sugar.  It  was  submitted,  among  other  per- 
sons, to  the  defendant,  who  held  the  situation  of  searcher 
under  the  Commissioners  of  Customs.  The  defendant, 
under  the  pretence  that  the  sugar  in  question  was  not  of 
the  quality  entitling  the  plaintiff  to  the  bounty,  seized 
and  detained  it.  He  thought  that  as  it  was  not  of  a  uni- 
form whiteness  throughout,  he  was  entitled  to  seize  it,  and 
did  so;  but  the  act  of  Parliament  only  required  that  it 
should  be  equal  in  quality  to  the  standard  sample,  and  it 
was  not  necessary  that  it  should  be  of  a  imiform  white- 
ness throughotft.  Two  courses  are  open  to  a  party  imder 
such  circumstances, — ^he  may  commence  a  suit  in  the  Ex- 
chequer, and  he  may  apply  to  the  Lords  of  the  Treasury, 
who  may  allow  the  sugar  to  be  exported  with  the  bounty. 
On  the  report  of  Dr.  Ure  and  Professor  Dadd,  the  Trea- 
sury ordered  the  sugars  to  be  restored,  and  they  were 
ultimately  exported  and  the  bounty  was  paid.  I  am  sur- 
prized that  a  public  board  should  support  their  officer  un- 
der such  circumstances.  By  the  2nd  section  of  the  sta- 
tute, bounties  are  to  be  allowed  on  the  export  of  several 
kinds  of  sugar,  among  others  "  For  double-refined  sugar 
and  sugar  equal  in  quality  to  double-refined  sugar,^^  an  ad- 
ditional bounty  is  given.  The  words  used  in  the  8th  sec- 
tion are,  "  Of  a  quality  not  equal  to  such  standard  sample  '/^ 
while  in  the  second  the  words  are,  "  being  of  a  uniform 
whiteness  throughout.'^ 

Erskine,  J. — ^What  is  the  standard  sample? 

Kelly. — There  is  nothing  in  the  act  which  requires  the 
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1840.        sugar  to  be  of  a  uoiform  whiteness  throughout;  bnt  in 

Wackerbath   poiiit  of  fact  it  was :  there  was  only  a  slight  discoloration 

^'  at  the  base  from  the  presence  of  molasses,  and  that  is  not 

Rich. 

what  was  intended  to  be  guarded  against  by  the  words  ''  Of 
a  uniform  whiteness  throughout.^'  The  only  question  in 
this  case  is^  whether  'the  sugars  were  of  a  quality  equal 
to  the  standard  sample.  The  argument  on  the  other  side 
is^  I  suppose^  founded  on  the  7th  section^  which  directs 
that  the  standard  sample  must  be  of  a  uniform  whiteness 
throughout. 

Erskine^  J. — It  is  rather  the  standard  sample  must  be 
made  from  sugar  of  a  uniform  whiteness;  that  is,  the 
sugar  must  have  been  of  a  uniform  whiteness  throughout^ 
before  it  underwent  the  process  of  double  refining. 

Kelly, — By  an  order  of  a  learned  Judge  it  is  admitted, 
on  the  part  of  the  plaintiffs^  that  the  defence  shall  be  given 
in  evidence  under  the  general  issue  {a),  and  also  that  the 
sugar  was  entered  for  the  bounty ;  and  on  the  part  of  the 
defendant,  the  property  of  tlie  plaintiffs  in  the  sugar  and 
the  seizure  by  the  defendant  are  both  admitted. 

A  clerk  of  the  plaintiffs'  produced  half  a  lump  of  sugar, 
and  said  it  was  equal  to  double-refined  and  to  the  standard 
sample.  On  his  cross-examination  by  Spankie,  Seijt.,  for 
the  defendant,  he  said — "  This  is  not  part  of  the  sugar  de- 
livered, but  it  is  part  of  one  of  the  same  day's  work ;  the 
usual  way  of  examining  is,  to  cut  sometimes  across  and 
sometimes  down  the  middle ;  there  was  a  grey  mark  which 
prevented  its  being  of  a  uniform  whiteness  throughout ; 
stoving  is  to  dry  up  the  moisture ;  when  it  goes  down  to- 
wards the  base,  and  the  discolouration  appears,  we  caU  it 
water  on  the  face;  it  is  very  seldom  seen  without  it;  I 
was  present  at  the  examination,  and  there  was  a  standard 

(a)  See  note  (cr),  ante,  p.  699. 
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loaf  there ;  the  loaf  cut  down  had  a  rim  of  greyish  colour         1840. 
similar  to  this ;  there  were  several  different  examinations   wackerbath 
of  the  sugar  on  different  days ;  there  was  only  one  Cus-  ^' 

tom-house  officer;  I  was  present  at  an  examination  by 
Mr.  Holthouse^  Mr.  Plaxton^  &c.^  and  almost  all  the  lead- 
ing gentlemen  in  the  trade;  I  should  say  the  standard 
loaf  had  a  discoloration^  but  I  did  not  see  the  face  of  it^ 
and  I  cannot  speak  positively;  the  standard  loaf  was  not 
split  down,  and  so  I  could  not  see  the  base.  [By  Erskine, 
J. — If  the  narrow  part  was  cut  off  it  would  give  the 
best  test  whether  the  sugar  was  pure  or  not.]  By  stov- 
ing  the  moisture  is  driven  towards  the  centre  from  the 
heat;  the  discoloration  does  not  arise  from  a  slovenly 
mode  of  drying ;  I  should  say  the  greyish  mark  cannot  be 
avoided  in  this  quality  of  sugar ;  I  have  seen  large  quanti- 
ties.^'  On  his  re-examination  the  witness  said — "There 
are  a  great  many  standard  loaves  in  different  places;  I 
have  seen  some  cut  down,  and  some  had  the  greyish  disco- 
loration to  some  extent;  most  of  them  had  the  disco- 
loration to  a  greater  or  less  extent;  I  have  only  exa- 
mined three,  and  they  had  the  discoloration.  [A  loaf 
which  was  admitted  to  be  a  standard  sample  was  here 
produced,  and  the  witness  continued] — "It  is  in  this, 
but  less,  because  this  is  of  a  smaUer  bulk ;  it  is  by  act 
of  Parliament  only  141b.,  and  the  loaf  of  the  plaintiffs  is 
from  381b.  to  401b. ;  this  loaf  of  the  plaintiffs  is  supe- 
rior in  quality  to  the  standard  sample  without  a  doubt; 
some  of  those  sent  were  still  better.  The  defendant  ad- 
mitted at  the  time  that  they  were  of  a  better  quality  than 
the  standard  sample.^' 

Erskine,  J. — Is  it  intended  to  be  said,  to-day,  that  the 
sugar  was  not  of  the  quality  of  the  standard  sample  ? 

Spankie,  Serjt. — I  do  not  mean  to  contend  that  it  is 
not  even  of  better  quality ;  but  I  say  that  will  not  do.  I 
do  not  mean  to  shew  that  the  sugar  was  inferior,  as  sugar. 
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1840.        to  the  standard  quality :  it  may  or  may  not  haye  been ;  ¥ 
go  by  visible  tests. 


Wackbrbatb 

V, 

Rich. 


Mr.  Plaxton,  a  Colonial  agent  and  merchant,  who  ha 
been  a  sugar-refiner  for  thirty  years,  and  was  for  screw 
years  on  the  Committee  of  Sugar  Refiners  was  called  as 
witness  and  said,  '^I  took  samples  of  the  plaintiffs'  sngii 
which  were  seized  by  the  defendant,  and  examined  tha 
thoroughly;  we  split  about  fifty  lumps;  Mr.  Holthouai 
Mr.  Manning,  the  defendant,  and  the  landing  waiter  wet 
there ;  I  had  an  order  from  the  Board  of  Trade  to  inspec 
the  sugar;  the  quality  of  the  whole  was  veiy  good;  it  wi 
much  superior  to  the  standard  sample  in  quality  and  yi 
lue ;  if  the  sugar  had  not  been  properly  refined  the  defec 
would  have  appeared  at  the  small  end ;  if  any  molasses  o 
other  impurity  were  left  in  it,  it  would  appear  at  that  pai 
of  the  cone ;  there  was  a  slight  discoloration  near  the  bu 
of  what  I  examined  at  the  Custom-house,  it  was  cause 
by  the  moisture  settling  down,  which  will  leaye  a  marl 
I  particularly  in  strong  sugar;  the  discoloration  near  tb 

base  has  nothing  whatever  to  do  with  the  qnaUty  of  tii 
sugar ;  I  have  seen  a  great  many  standard  samples,  an 
they  have  shewn  that  discoloration  at  the  base;  tl 
quality  of  the  plaintiffs'  lump  is  superior  to  the  standai 
sample/' 

Erskine,  J. — Brother  Spankie,  can  you  after  this  a 
that  this  is  within  the  act  of  Parliament  ? 

Spankie,  Seijt. — ^Yes,  my  Lord,  I  can.     The  word  qu 
lity  is  used  with  reference  to  those  tests  which  the  act 
Parliament  requires. 

The  witness  continued — "The  discoloration  is  perce] 
tible  in  the  smaller  or  standard  sample ;  taking  into  a 
count  the  difference  in  size,  it  is  as  perceptible  in  tl 
smaller  as  the  larger;  the  same  filling  would  be  necessi 


V, 

Rich. 
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rily  of  the  same  quality;  there  was  not  one  defective  of         1840. 
the  number  I  examined.^' — In  answer  to  questions  from    wackerbath 
Spankiey  Serjt.^  he  said  ''The  moisture  in  stoving  goes 
downwards  in  a  slight  degree;  I  never  saw  a  lump  of  re- 
fined sugar  of  one  uniform  whiteness.^' 

Erskine^  J. — That  may  be,  construing  the  act  of  Par- 
liament as  I  do.  It  cannot  mean  discoloration  not  arising 
from  impurities.  The  object  of  the  legislature  was,  that 
double-refined  sugar  should  be  pure  sugar ;  and  though  it 
says,  that  the  refined  sugar  from  which  it  is  made  must  be 
of  a  uniform  whiteness,  that  must  be  taken  to  be  of  one 
uniform  whiteness,  according  to  the  subject-matter,  and 
does  not  mean  that  every  loaf  or  lump  must  be  free  from 
all  discoloration. 

Several  other  witnesses  were  called  on  the  part  of  the 
plaintiffs,  and  the  case  eventually  went  to  the  jury,  who 
found  a 

Verdict  for  the  plaintiffs — Damages  £60. 

F.  Kelly,  and  Cleasby,  for  the  plaintifi^. 
Spankie,  Serjt.,  and  Barlow,  for  the  defendant. 

[ Attorniea — Hindman  ^  Howard^  and  /.  G.  Walford,'] 
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1841. 

COURT  OF  QUEEN'S  BENCH. 


Sittings  at  Weatminstef  after  Hilary  Term,  1841. 


BEFORE    LORD    DENMAN^    C.  J. 


Doe  on  the  Demise  of  Fittman  v.  Sutton  and  Others. 

Feb.  13.         xji 

A  covenant,  x!i  JECTMENT  to  recover  premises  in  the  parish  of  St. 
Tn  m.?rrimu..  Martin^s-in-the-Fields. 

to  put  premises 

into  complete         Jt  ^as  opened  by  F.  Robinson  for  the  plaintiff,  that  this 

repair,  must  re- 
ceive a  reason,    ejectment  was  brought  by  the  lessor  of  the  plaintiff  as 

tion,  and  is^not  landlord  of  the  house^  No.  69,  Strand,  and  a  house  in  Theo- 
to  be  limited  to  ^^j^.g  Court,  against  the  defendant  Sutton,  by  reason  of 

any  specific  '   ^  '      •' 

time;  and  there-  the  forfeiture  of  the  lease  by  breaches  of  covenant  in  not 

fore  it  will  be  ,  ,  ,  i        i  •   i 

for  the  jury  to  putting  the  premises  into  ^'  complete  and  substantial  re- 
evidence,  whe-  pair/'  and  in  not  keeping  the  premises  insured ;  and 
ther  the  defen-   ^^^  ^q  defendant  Suttou  had  been  in  possession  of  the 

dant  has  done  ^  ^  * 

what  he  reason-  premises  sincc  the  year  1838,  although  the  lease  was  not 

ably  ought  in  i     .11     -i  tnAr\ 

the  perform-      granted  till  the  year  1840. 

*"a  Uslee  CO-        The  Icasc  of  the  premises,  dated  the  18th  of  March, 

venanted  to  in-  1840,   was  put   in :    it  was   between  the   lessor   of   the 

sure,  and  the 

premises  were  plaintiff  of  the  One  part,  the  defendant  Sutton  of  the 
week :— ffi-w,*  Other  part,  and  by  it  the  property  was  demised  by  the 
in  an  ejectment  fonner  to  the  latter  for  twenty-one  years  from  the  24th  of 

for  a  forfeiture  •'  •' 

for  a  breach  of    June,  1838.     This  lease  contained  a  covenant  that  the 

this  covenant,  ii/»i.-iii 

that  the  lessor  Icsscc  would  "forthwith  put  the  premises  "into  com- 
verifhelby^his  P^®*®  *"^^  Substantial  repair,^'  and  keep  them  "in  good 

conduct,  had 
led  the  lessee 
to  believe  that  the  premises  were  properly  insured  by  himself. 

A  lease  (among  other  covenants)  contained  a  covenant  by  the  lessee  to  insure,  with  a  proviso 
that  if  he  did  not  do  so  the  lessor  might  insure  and  distrain  on  the  lessee  fur  the  premiums. 
The  lease  contained  the  usual  proviso  as  to  forfeiture.  Whether  the  lessee's  omitting  to  insure 
would  incur  a  forfeiture — Quare  t 
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and  substantial  repair/'  and  also  a  corenant  that  the  |g4|^ 
lessee  would  insure  them  and  keep  them  insured  in  the 
Westminster  Fire-office^  or  in  some  other  office  to  be 
approved  by  the  lessor^  for  £2500^  in  the  joint  names  of 
the  lessor  and  lessee;  and  that  if  the  lessee  made  default 
in  insuring^  the  lessor  might  do  so,  and  charge  the  lessee 
with  the  premiums,  and  recover  them  by  distress.  The 
lease  also  contained  the  usual  proviso  of  re-entry  for 
breach  of  any  covenants  contained  in  the  lease. 

With  respect  to  the  insurance,  it  was  proved,  that,  in  the 
years  1838  and  1839,  the  premises  had  been  insured  for 
£2500  in  the  Westminster  Fire-office,  in  the  name  of  the 
lessor  of  the  plaintiff  only,  and  that  the  policy  was  allowed 
to  expire  on  the  7th  of  October,  1839,  and  that  the  pre- 
mises remained  iminsured  till  the  18th  of  October  follow- 
ing, when  they  were  insured  by  the  lessor  of  the  plain- 
tiff in  the  joint  names  of  himself  and  Sutton.  But  it 
was  also  proved,  that,  in  the  years  1838  and  1839,  the 
premiums  of  the  insurance  vere  paid  after  the  poUcy  had 
been  allowed  to  expire,  and  that  the  lessor  of  the  plaintiff 
had  paid  10s.  4^.  additional  for  the  new  policy  in  1840, 
which  had  been  repaid  him  by  the  defendant  Sutton ;  and 
it  was  also  proved,  that  the  notices  of  the  premiimis  be- 
coming due  had  been  always  sent  to  the  solicitors  of  the 
lessor  of  the  plaintiff,  and  there  was  no  evidence  that  they 
had  ever  been  transmitted  to  the  defendant. 

With  respect  to  the  repairs,  it  was  proved  by  Mr.  May- 
hew,  the  surveyor  of  the  Westminster  Fire-office,  that 
the  premises  were  not  in  repair,  as  one  of  the  chimneys 
had  bulged;  a  drain  was  stopped;  some  iron  stays  were 
wanting  to  support  a  chimney  shaft ;  the  roof  of  a  room 
at  the  back  of  No.  69,  Strand,  was  out  of  repair ;  a  dor- 
mer door  was  defective ;  the  floor  of  one  of  the  rooms  in 
No.  69,  Strand,  was  shored  up;  two  ridge  tiles  were 
broken,  and  some  weather-boarding  required  repair;  and 
a  window  was  broken.  But  this  witness  could  not  state 
what  amount  of  repairs  was  needed. 

VOL.  IX.  AAA  N.  p. 
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1841.  Thesiger,  for  the  defendant. — ^t  submit  that  the  nonW 

insurance  cannot  work  a  forfeiture  of  this  lease ;  because  it 
is  expressly  provided^  that^  if  the  lessee  makes  default  in 
insuring^  the  lessor  is  to  do  it^  and  distrain  for  the  pie* 
mium. 

Lord  Denman^  C.  J. — ^I  shall  reserve  that  point  if  it 
stall  become  necessary. 

On  the  part  of  the  defendant^  a  letter  from  the  soUcitors 
of  the  lessor  of  the  plaintiff  to  the  defendant  Sutton  was 
put  in^  dated  in  the  year  1839^  in  which  they  stated^  that 
the  lease  could  not  be  granted  till  the  defendant  Sutton  had 
shewn  by  receipts  that  he  had  expended  j£500  in  repair 
on  the  premises;  and  a  sunreyor  was  called^  who  stated 
that  as  much  as  £500  had  been  expended  by  the  defends 
ant  Sutton  on  repairs^  and  that  the  bulging  of  the  chim- 
ney was  caused  by  an  under-tenant  keeping  granite  to  the 
extent  of  several  tons  weight  on  the  floor^  which  was 
shored  up^  and  that  this  did  not  arise  &om  want  of  le- 
pair.  And  this  witness  also  stated^  that  the  roof  of  the 
room  was  sufficient  to  go  through  the  winter^  and  that  he 
had  advised  the  defendant  Sutton  to  delay  its  repair  till 
the  spring;  and  that  he  saw  no  fault  in  the  drainage^  and 
believed  that  the  iron  stays  were  not  deficient. 

Lord  Dbnman,  C.  J.,  (in  summing  up). — Upon  this  co- 
venant to  repair  having  a  reasonable  construction  put  upon 
it,  you  will  have  to  say  whether  or  not  the  defendant  has 
or  has  not  performed  it.  It  is  absurd  to  attempt  to  con- 
strue this  covenant  according  to  the  strictest  view  of  it, 
because  it  is  impossible.  The  word  is  •'  forthwith,^^  which 
cannot  here  mean  either  a  day  or  a  week ;  and  you  must 
say,  on  such  reasonable  construction  of  the  terms  of  the 
covenant,  whether  the  defendant  Sutton  has  really  done 
what  he  reasonably  ought  in  the  performance  of  it« 
With  respect  to  these  premises  being  uninsured  for  a 


Aifjoumed  Sittings  in  London  after  Hilary  Term,  1841. 

BEFORE  MR.  BARON  PARKE. 

{fFho  sat  far  the  Lord  Chief  Justice.) 
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week^  it  appears  that  the  insurance  Iiad  previously  been  ig^^ 
in  the  name  of  the  lessor  of  the  plaintiff^  and  the  no- 
tices always  sent  to  his  solicitors^  and^  as  far  as  we  know, 
never  transmitted  to  the  defendant,  the  policy  always  re- 
maining in  the  name  of  the  lessor  of  the  plaintiff  only ; 
you  wiU  therefore  consider,  whether  the  lessor  of  the  plain- 
tiff by  his  conduct  led  the  defendant  Sutton  to  believe 
that  the  premises  were  insured  by  him ;  for,  if  the  lessor 
by  his  conduct  led  the  lessee  to  believe  that  the  premises 
were  properly  insured,  he  cannot  come  on  the  tenant  for 
a  forfeiture  by  reason  of  their  not  being  insured  (a). 

Verdict  for  the  defendant. 

C.  CressweU  and  F.  Robinson,  for  the  plaintiff. 
Thesiger,  N.  Clarke,  and  Fry,  for  the  defendant. 

[Attomies — Trinder  ^  Co,,  and  Croa,'] 
(a)  See  the  case  of  Doe  d.  Knight  v.  Rowe,  ante,  Vol.  2,  p.  246. 


Horn  v.  Bensusan. 

A  Feb.  22nd. 

SSUMPSIT. — ^The  declaration  contained  a  common  if  there  be  no 

count  for  demurrage,  but  no  special  count.    Plea  as  to  all  demlTi^l^  T 

a  shiponvner 
cannot,  on  a 

common  count  for  demurrage,  recover  for  the  detaining  of  the  ship  for  an  unreasonable  time  in 

loading  and  unloading,  but  must  declare  specially. 

A  A  A  2 
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1841.        ^^  ^^^  '^^  ^^  3^^'  <^^*  ^^'>  ^^^  assumpsit,  and  na  to  thai 
sum  a  tender  and  payment  of  it  into  Court. 

It  appeared  that  Mr.  Walker^  the  plaintiff'B  ship-broker, 
had  sent  a  charter-party  to  the  defendant's  ship-broker, 
in  which  thirty  days  were  allowed  for  dischai^iiig  the 
cargo,  and  no  express  provision  made  as  to  loading;  and 
that  a  few  days  afterwards  a  copy  of  this  charter^parfy  was 
returned  by  the  defendant's  ship-broker  with  the  alter* 
ation  of  thirty  days  for  loading  and  thirty  for  discharging, 
instead  of  thirty  days  for  discharging  only.  The  plaintiff's 
broker  altered  it  to  one  term  of  thirty  days  and  the  plain* 
tiff  signed  it  as  owner  of  the  vessel ;  but  the  defendant 
refused  to  sign  it  unless  the  time  were  thirty-five  days,  and 
the  defendant's  broker  altered  it  to  thirty-five  days  and 
returned  it^  to  the  plaintiff's  broker,  at  the  same  time 
calling  his  attention  to  the  alteration.  It  was  proved  that 
the  ship  was  thirty-seven  days  in  loading  and  imloading, 
and  it  was  admitted  that  the  amount  claimed  for  two 
days'  demurrage  was  paid  into  Court. 

Thesiger,  and  J?.  Gumey,  for  the  defendant,  submitted 
that  the  written  contract  was  put  aside  and  made  entirely 
void  by  the  different  alterations  made  in  it. 

Campbell,  A.  O.,  and  Hoggins,  for  the  plaintiff*,  con- 
tended, first,  that  the  plaintiff  was  entitled  to  recover  for 
demurrage  for  every  day  beyond  thirty,  as  that  was  the 
number  specified  in  the  contract  under  which  the  plaintiff 
imdertook  the  voyage ;  and,  secondly,  that  if  the  contract 
was  entirely  avoided  by  the  alterations  made  in  it,  the 
plaintiff  was  entitled  to  be  paid  for  all  demurrage  beyond  a 
reasonable  time  for  loading  and  unloading,  which  would 
be  shewn  to  be  thirty  days. 

Thesiger. — If  there  be  no  contract,  the  plaintiff  cannot 
go  into  evidence  of  a  detaining  of  the  ship  beyond  a  rea- 
sonable time  on  the  common  counts.  To  entitle  the  plain- 
tiff to  go  into  that,  there  should  have  been  a  special  count 
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in  the  declaration  for  not  loading  and  unloading  in  a  rea-        1841^ 
sonable  time. 


Campbell,  A.  G. — ^It  will  be  a  question  for  the  jury 
what  the  implied  contract  between  these  parties  was.  If 
the  jury  find  that  it  was  as  we  put  it,  the  plaintiff  will  be 
entitled  to  recover  in  this  action. 

Parke,  B. — ^I  entertain  no  doubt  on  this  point.  To 
entitle  the  plaintiff  in  this  case  to  recover  for  delaying  the 
ship  beyond  a  reasonable  time,  a  special  count  was  neces« 
sary. 

Verdict  for  the  defendant  on  the  first  issue, 
and  for  the  plaintiff  on  the  second. 

Campbell,  A.  6.,  and  Hoggins,  for  the  plaintiff. 
Thesiger,  and  R.  Gumey,  for  the  defendant. 

[Attornies — ChUhofme  ^  Co,,  and  Arnold  ^  i?.] 


Horn 

V. 
BEN8U8AN. 
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1841. 


First  Sittings  at  Westminster  in  Easter  Term,  1841. 


BEFOBB    MK.  JUSTICE  COLBBII>OS. 


Chapman  v.  Emden. 

Assumpsit.— The  declaration  stated,  that  the  plaintiff 
before  the  making  of  the  promise  of  the  defendant  herein- 
after mentioned  was  marshal  of  the  Marshalsea  of  the. 
Court  of  our  late  Lord  the  King,  before  the  King  himself. 


In  auurapsit  by 
the  marshal 
of  the  Queen's 
Bench  prison, 
the  declaration 
stated  that  in 
consideration 

that  the  plain-  and  still  is  marshal  of  the  Marshalsea  of  the  Coort  of  our 
J.  w  °"a  pri  "'^  Lady  the  Queen,  before  the  Queen  herself;  and  that  in 

soner  for  debt, 
to  reside  within 
the  rules,  the 

misedtoindem-  Jamcs  Wright  for  i£400,  for  damages,  and  12/.  12«.  for 
riff^from  any"'  costs,  and  that  James  Wright  was  taken  on  a  ca.  sa. ;  and 
escape  of  J.  w.    being  brought  before  Mr.  Justice  Patteson,  on  habeas 

That  the  plain-  o  o  ' 

tiff  did  allow 
J.  W.  to  reside 
in  the  rules, 
and  that  he  es- 
caped, and  the 


Michaelmas  Term,  7  Will.  4,  in  the  said  Court,  fieniy 
Merry  and  Theophilus  Merry  obtained  a  judgment  against 


corpus,  was  committed  to  the  custody  of  the  plaintiff  as 
marshal  in  execution  on  the  said  judgment,  and  was  in  his 
custody,  of  all  which  the  defendant  had  notice ;  and  that  in 
plaintiff  was  ob-  consideration  that  the  plaintiff  would  permit  and  suffer  J. 

liged  to  pay  the  i  •  j        • 

amount  for        Wright  to  reside  and  be  within  the  rules  of  the  said  prison 

which  J    W 

was  imprisoned  during  his  imprisonment,  the  defendant    promised   the 

and  other 
expenses. 

Plea,  that  A.,  the  execution  creditor  and  others,  conspired  to  cause  another  creditor  of  J.  W. 
to  sue  out  a  bailable  writ  against  J.  W.,  and  to  cause  him  (if  he  should  go  beyond  the  rules)  to 
be  arrested  and  detained  out  of  the  rules  till  A.  could  commence  an  action  against  the  marshal 
for  the  escape  of  J .  W.,  and  that  in  pursuance  of  that  conspiracy  a  bailable  writ  was  sued  out  by 
L.,  a  creditor  of  J.  W.,  and  a  warrant  granted  thereon,  upon  which  J.  W.  was  arrested  and  de- 
tained out  of  the  rules  till  the  marshal  was  sued  for  the  escape  ;  and  that  J.  W.  could  and  would 
have  returned  into  the  rules  before  any  action  could  have  been  commenced  against  the  marshal 
if  he  had  not  been  so  arrested  ;  and  that  the  plaintiff  well  knew  the  premises,  and  would  not 
plead  the  same  as  a  defence  to  A.'s  action  against  him,  and  would  not  allow  the  defendant  to 
defend  that  action. 

Replication,  admitting  the  writ  and  warrant,  with  de  injuria  as  to  the  residue: — Held,  that  on 
these  pleadings  the  defendant  should  begin,  notwithstanding  that  the  plaintiff  would  have  to 
prove  the  amount  of  his  damages  if  the  defendant  failed  in  proving  his  plea. 

The  rule  of  the  Judges  as  to  the  right  to  begin  does  not  extend  to  actions  of  covenant  ;  and 
semble,  that  it  does  not  extend  to  any  cases  of  contract. 

Semble,  that  the  Court  above  would  grant  a  new  trial,  if  the  Judge  allowed  a  party  to  begin 
who  had  not  a  right  to  do  so. 


Emden. 
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plaintiff^  then  being  such  marshal^  to  indemnify  the  plain-         134^^ 
tiflf,  then  being  such  marshal^  from  any  escape  or  escapes  of      "^     ^     ^ 
the  said  James  Wright^  and  to  reimburse  the  plainti£f  all  0. 

loss^  costs^  charges^  damages^  and  expenses  which  the 
plaintiff  might  bear,  pay  or  expend^  or  be  put  unto  by  rea- 
son of  any  action^  suit  or  motion  which  might  be  brought^ 
commenced  or  made  against  the  plaintiff  for  any  escape  or 
escapes  of  the  said  James  Wright^  or  any  misconduct  of 
the  said  J.  W.^  while  residing  in  the  said  rules  as  aforesaid. 
The  declaration  then  went  on  to  aver^  that  the  plaintiff  did 
permit  James  Wright  to  reside  in  the  rules^  and  that 
afterwards^  without  the  knowledge  and  against  the  will  of 
the  plaintiff,  the  said  J.  W.  escaped  out  of  the  custody  of 
the  plaintiff^  whereby  the  plaintiff  became  liable  to  pay  to 
the  said  H.  Merry  and  T.  Merry^  the  sum  for  which  the 
said  J.  W.  was  chai^d  in  execution ;  and  the  declaration 
went  on  further  to  aver,  that  while  J.  W.  was  out  of  the 
rules,  H.  and  T.  Merry  sued  out  a  writ  of  summons  against 
the  plaintiff  in  an  action  of  debt,  for  the  sum  for  which 
J.  W.  was  charged  in  execution,  and  that  they  recovered 
that  amount,  and  also  771.  %8.  Sd.  for  costs,  and  that  the 
plaintiff  was  obliged  to  incur  expense  to  the  amount  of 
£145,  in  the  defence  of  that  action  (a) ;  yet  the  defendant, 
not  regarding  his  promise,  would  not  indemnify  the  plain- 
tiff or  reimburse  the  sums  he  had  been  obliged  to  expend, 
and  although  the  defendant  had  paid  to  the  plaintiff  a  sum 
of  £4iO>  yet  that  the  residue  of  the  before-mentioned  simui 
was  still  unpaid. 

Flea,  that  after  the  said  J.  W.  had  been  committed  to 
the  custody  of  the  plaintiff  as  marshal,  as  in  the  declara- 
tion mentioned,  and  after  the  making  of  the  promise  in  the 
declaration  mentioned,  and  after  J.  W.  was  permitted  to 
reside  in  the  rules  as  in  the  declaration  mentioned,  one  J. 
M.  G.  Underbill,  the  said  H.  Merry  and  T.  Merry,  and  G. 
Rutland,  intending  to  injure  the  defendant  and  make  him 

(a)  See  the  case  of  Merry  v.  Chapman,  3  Per.  &  D.  25« 
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1841.        liable  to  pay  to  the  plaintiff  as  marHhal  the  rnnonnt  fir 
which  J.  W.  was  in  execution,  and  to  obtain  from  the 
plaintiff  or  from  the  defendant  the  said  amount,  did,  toge- 
ther with  divers  other  eril  disposed  penonsi,  oonspir^  com- 
bine, confederate,  and  agree  together  to  cause  acme  otiier 
creditor  of  J.  W.  to  sne  out  a  capias  ad  respondendom 
against  J.  W.,  and  cause  him  to  be  arrested  if  he  should 
go  beyond  the  rules,  and  whilst  he  was  out  of  the  roles 
to  cause  him  to  be  arrested  and  detained  out  of  the  mks 
under  the  last-mentioned  writ,  until  H.  Merry  and  T. 
Merry  should  be  enabled  to  conmience  an  action  against 
the  plaintiff  for  the  escape  of  J.  W.,  and  to  sue  out  and 
serve  a  writ  of  summons  on  the  plaintiff  in  that  behaH 
The  plea  then  stated  as  an  overt  act  of  the  conspiracy,  that 
H.  Merry  and  T.  Merry,  and  J.  M.  O.  UnderhiD,  £d 
cause  T.  B.  Lefevre,  who  was  a  creditor  of  J.  W.,  for  a 
debt  exceeding  £20,  to  wit,  158/.  6s.  Sd.,  to  sue  out  a  writ 
of  capias  against  J.  W.,  indorsed  for  bail  to  the  amount  of 
1.58/.  68.  Sd.j  and  that  this  writ  was  directed  and  delivered 
to  the  sheriff  of  Surrey,  who  granted  his  warrant  to  O. 
Rutland,  who,  with    J.   M.   6.   Underbill,  waited  and 
watched  till  they  saw  J.  W.  pass  the  bounds  of  the  rules 
and  escape   (^' which  is  the    same    escape  in  the    said 
declaration  mentioned''),  and  that  6.  Rutland  immedi- 
ately  arrested  J.  W.,  and  gave   notice  of  the  arrest  to 
J.  N.,  who  was  the  attorney  of  H.  Merry  and  T.  Merry  in 
the  action  they  had  brought  against  J.  W. ;  and  the  plea 
stated  as  a  further  overt  act  of  the  conspiracy,  that  O. 
Rutland  refused  to  take  J.  W.  to  the  prison  of  the  sheriff 
of  Surrey,  situate  within  the  rules,  though  required  by 
J.  W.  to  do  so,  but  in  pursuance  of  the  conspiracy  de- 
tained J.  W.  in  the  custody  of  the  said  sheriff,  out  of  the 
rules,  until  H.  Merry  and  T.  Merry,  by  J.  N.  their  attor- 
ney, had  sued  out  and  served  the  writ  of  summons  in  the 
declaration  mentioned  on  the  plaintiff,  as  such  marshal  as 
aforesaid ;  and  the  plea  went  on  further  to  state,  that  if  J. 
W.  had  not  been  so  arrested  and  detained  by  G.  Rutland, 
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he  could  and  would  have  Tolantarily  returned  within  the  1341^ 
rules  before  any  action  for  the  said  escape  could  have  been 
commenced^  and  would  then  have  stayed  and  remained 
within  the  rules ;  and  the  plea  went  on  further  to  aver^ 
that  the  plaintiff  well  knew  all  the  premises  hereinbefore 
stated^  and  might  have  pleaded  the  same  in  defence  of 
the  action  brought  against  him,  but  he  refused  and  ne- 
glected to  plead  the  same  as  such  defence  as  aforesaid,  and 
wholly  refused  to  permit  the  defendant  to  defend  the  said 
action,  in  the  name  of  the  plaintiff,  although  the  defendant 
offered  to  do  so  at  his  the  defendant's  sole  expense;  but 
the  plaintiff  neglected  altogether  to  plead  such  defence  as 
aforesaid,  by  reason  whereof  alone  judgment  was  given  in 
the  said  action  against  the  plaintiff,  and  the  plaintiff  was 
adjudged  to  pay  the  debt  and  costs,  and  did  incur  the 
other  charges  as  in  the  dedaralion  is  stated  (concluding 
with  a  verification). 

Beplication, ''  That  although  true  it  is  that  the  said  writ 
of  capias  ad  respondendum  was  sued  out  against  the  said 
J.  W.,  directed  to  the  said  sheriff  of  the  coimty  of  Surrey, 
and  that  the  said  warrant  thereon  was  obtained  directed  to 
the  said  G.  R.  as  in  the  said  plea  is  alleged,  yet  that  the 
defendant  of  his  own  wrong,  and  without  the  residue  of 
the  cause  or  matters  of  excuse  by  him  in  his  said  plea 
alleged,  broke  his  said  promise  and  undertaking  in  the 
said  declaration  mentioned,  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  complained  against  him,''  (con- 
cluding to  the  country). 

Kelly,  for  the  defendant,  claimed  the  right  to  begin,  as 
the  proof  of  the  issue  lay  on  the  defendant. 

Campbell,  A.  G.,  for  the  plaintiff. — ^I  submit  that  this  is 
not  one  of  the  cases  in  which  the  defendant  should  begin, 
as  the  damages  are  unliquidated  and  unascertained.  There 
is  no  reason  for  calling  on  the  defendant  to  begin.  The 
plaintiff  must  be  compelled  to  give  evidence^  even  if  the 
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1841.  defendant  fails  in  making  out  bis  plea,  as  the  plaint 
must  shew  the  amount  of  his  damages.  In  the  case 
Absalom  v.  Beaumont  {a),  Lord  Demnan  is  said  to  In 
ruled  that  '^  wherever  any  affirmative  proof  lies  on  ti 
plaintiff  to  shew  what  damages  he  is  entitled  to,  he  has 
right  to  begin/'  That  case  was  an  action  on  a  pob 
against  fire,  and  all  the  pleas  were  affirmatiye;  and  I 
Lordship  is  said  to  have  distinguished  the  case  firom  a  li 
insurance,  where  the  sum  is  ascertained.  And  in  the  ca 
of  Cann  v.  Facey,  at  the  Exeter  Summer  Assizes,  1835  (J 
which  was  an  action  for  shooting  a  dog,  which  the  d 
fendant  justified,  to  prevent  it  from  trespassing^  Ban 
Gumey  held,  that  the  plaintiff  was  entitled  to  b^ 
though  the  defendant  offered  to  admit  the  value  of  tl 
dog;  for,  per  Curiam,  '*  the  plaintiff  may  have  damages  I 
yond  that  amoimt;''  and  a  similar  ruling  by  Lord  TmU 
den  was  cited.  So  in  the  case  of  Mills  v.  Stephens,  tri 
at  the  Exeter  Spring  Assizes,  1838  (c),  Mr.  Justice  Bosa 
quet  held  that  the  plaintiff  was  entitled  to  begin  in  a  ca 
of  trespass  for  breaking  into  his  house,  where  the  pi 
was  leave  and  licence.  Here  the  plaintiff  is  bound  affin 
[  atively  to  prove  the  amount  of  the  damages,  although  t 

issue  on  the  record  is  on  the  defendant. 

Kelly  cited  the  cases  of  Carter  v.  Jones  {d)  and  Reece 
UnderhiUie). 


Coleridge,  J. — ^There  is  a  note  in  Carrington  &  Payne  I 
in  which  the  whole  matter  is  gone  into. 

Kelly. — ^The  case  of  Aston  v.  Perkes  (y)   is  also  an  i 

thority  in  my  favour. 


(a)  1  M.  &  Rob.  441.  (e)  Ante,  Vol.  6,  p*  773. 

(6)  CitedRo8.onEv.5thEd.  176.  (/)  Ante,  p.  232. 

(c)  Cited  lb.  (^)  Ante,  p.  231. 

(d)  Ante,  Vol  6,  p.  64. 


PROMOTION. 

In  the  Vacation  after  Hilary  Term,  I84I,  William 
WightmaUy  Esq.,  was  appointed  one  of  the  Judges  of  the 
Court  of  Queen's  Bench  vice  Sir  Joseph  LMledale,  Elnight, 
resigned. 
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Coleridge,  J. — ^I  think  that  the  defendant  must  begin,  1^41, 
and  that  the  plaintiff  must  give  evidence  as  to  the  amount 
of  damages  afterwards  as  part  of  his  case.  The  rule  of 
the  Judges  (a)  does  not  apply  to  actions  of  this  sort; 
indeed  (as  I  imderstand)  it  does  not  apply  to  any  cases  of 
contract,  though  certainly  the  decisions  are  not  uniform. 
However,  I  have  great  satisfiEtction  in  thinking,  that  now  I 
may  be  set  right  if  either  party  is  injured  by  my  decision 
on  this  point  (i). 

The  defendant  began,  and  as  he  failed  in  proving  his 
plea  there  was  a 

Verdict  for  the  plaintiff,  damages  £350. 

Campbell,  A.  O.,  and  Hoggins,  for  the  plaintiff. 

Kelly,  Arclibold,  and  Montagu  Chambers,  for  the  de- 
fendant. 

[Attornies — C.  Chester,  and  Branscomb,'] 

(a)  Referred  to  in  the  case  of  (h)  See  the  case  of  the  School 
Carter  v.  Jones,  ante,  VoL6|  p.  Trustees  of  Worcester  Y.Rowlands, 
64.  ante,  p.  734. 
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OXFORD  SPRING  CIRCUIT,   1841 


BEFORE  MR.  BARON  OURNEY  AND  MR.  JUSTICE   COI.ERIDOI. 


BEADING  ASSIZES. 
{Civil  Side.) 

BEFORE   MR.  BARON   GURNET. 


Foster  v.  Pointer. 

Feb.  25ih.       j 

In  an  action  for  JuIBEL. — ^The  declaration  stated^  that  the  defendant 
ciaration  Stated  '^^^^  publish,  and  causcd  and  procured  to  be  published^  of 
that  the  defend-  and  Concerning  the  plaintiflf,  a  false^  scandalous,  malicious 
libel, ''  contain'  and  defamatory  libel,  contained  in,  and  being  an  article  in  a 
an  ^article,  in^a  Certain  Weekly  printed  publication  or  paper  called  the  Paul 
^^rinted  ^ubika^  ^^'  *^^  Containing  the  false,  scandalous,  malicious,  defama- 
tion,  or  paper,     torv,  and  libcUous  matter  following,  of  and  concerning  the 

called  the  Paul         ,      .  .  ,  , 

/Vy."  At  plaintiff,  that  is  to  say,  ^  Libertines  and  professed  se- 
proved  that^he  duccrs,' "  &c.,  (setting  out  the  libel.)    Plea — not  guilty. 

defendant  gave 

a  printed  slip  of 

paper,  which  appeared  to  have  been  cut  from  the  Paul  Pry,  to  several  persons  for  them  to  read, 

and  that  they  read  it: — Held,  that  the  Judge  at  the  trial  might  properly  allow  the  record  to  be 

amended  by  striking  out  the  above  mentioned  allegation,  that  the  libel  was  contained  in,  and 

was  an  article  in,  the  Paul  Pry. 

Where  none  of  the  parties  lived  in  the  assize  town  the  plaintiff's  attorney  served  the  defend- 
ant's attorney  in  the  assise  town,  on  the  commission  day,  with  notice  to  produce  a  paper,  and 
offered  the  expenses  of  going  to  fetch  it.  The  defendant's  attorney  said,  that  that  was  of  no 
use  as  the  paper  was  not  in  existence: — Held,  that  the  plaintiff  on  the  trial  might  give  secondary 
evidence  of  the  contents  of  the  paper,  as  the  statement  of  the  defendant's  attorney,  that  the 
paper  was  not  in  existence,  got  rid  of  any  objection  as  to  the  lateness  of  the  service  of  the  notice 
to  produce. 

The  Stat.  3  &  4  Vict.  c.  24,  applies  to  cases  of  libel,  and  therefore  if  in  a  case  of  libel  nominal 
damages  be  given,  and  the  Judge  certifies  that  the  grievance  was  wilful  and  malicious,  the 
plaintiff  will  be  entitled  to  his  costs. 


F68TER 


Pointer. 
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It  appeared  that  the  defendant  had  had  a  printed  slip  of        ig4|^ 
paper^  which  appeared  to  have  been  about  half  a  column, 
which  had  been  cut  from  a  newspaper,  and  that  he  had  v. 

taken  this  slip  of  paper  to  the  shop  of  Mr.  Brown,  a  book- 
seller in  Windsor,  and  had  there  given  it  to  some  persons 
who  had  read  it.    This  paper  contained  the  alleged  libel. 

The  commission  day  at  Beading  was  on  Wednesday  the 
24th  of  February,  and  it  was  proved  that  on  Monday  the 
22nd,  notice  had  been  given  to  the  defendant  and  his  at- 
torney to  produce  ''  a  certain  paper  or  publication  called 
The  Paul  Pry,  containing  the  libel  mentioned  in  the  de- 
claration ;*'  and  it  was  further  proved  by  Mr.  Slocombe,  the 
plaintiff's  attorney,  that  at  about  three  o'clock  on  the  after- 
noon of  Wednesday  the  24th,  at  Reading,  he  saw  the  de- 
fendant's attorney,  Mr«  Marlin,  of  Windsor,  and  that  he 
then  served  Mr.  Marlin  with  a  notice  to  produce  ''a  cer- 
tain printed  paper"  [describing  it  as  having  been  produced 
by  the  defendant  at  the  shop  of  Mr.  Brown,  and  com- 
mencing vrith  the  words  ^Libertines  and  professed  Se- 
ducers,'] and  Mr.  Slocombe  further  said,  ''I  put  down  five 
sovereigns,  and  asked  Mr.  Marlin  to  take  as  much  as  he 
thought  proper  for  the  trouble  and  expense  of  his  going  or 
sending  a  person  to  Windsor  to  fetch  the  paper."  Mr. 
Marlin  replied,  "  It  is  of  no  use  my  going  to  Windsor 
after  the  paper,  as  it  is  not  in  elistence." 

Talbot  for  the  plaintiff  proposed  to  give  secondary  evi- 
dence of  the  contents  of  the  paper. 

Ludlow,  Seijt.,  for  the  defendant. — I  submit  that  the 
plaintiff  is  not  entitled  to  give  secondary  evidence  of  the 
contents  of  the  paper,  as  no  sufficient  notice  has  been 
given  to  produce  the  original.  The  first  notice  is  clearly 
out  of  the  question,  as  that  is  to  produce  the  Paul  Pry 
newspaper,  which,  for  aught  that  appears,  the  defendant 
never  had.     And  as  to  the  second  notice,  I  apprehend 
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1841.        that  a  notice  served  in  the  ajscdze  town  on  the  oommukm 
day^  is  not  good^  unless  the  parties  reside  there. 

OuRNEY^  B. — ^I  think  that  secondary  evidence  of  the 
contents  of  the  paper  is  admissible.  The  defendant's  at- 
torney saying  that  the  paper  was  not  in  existence,  gets  zid 
of  the  objection  as  to  the  lateness  of  the  service  of  the 
notice  to  produce. 

A  copy  of  the  Paul  Fry  newspaper  was  pnt  into  the 
hands  of  the  witnesses,  and  they  stated  that  the  slq>  of 
paper  handed  to  them  by  the  defendant  contained  the 
same  words,  and  was  in  the  same  type  as  an  article  in  the 
Paul  Pry  newspaper,  which  they  pointed  out. 

OuRNET,  B. — ^What  evidence  is  there  that  the  Paul 
Pry  is  a  weekly  publication,  or  that  the  slip  of  paper  pro- 
duced ^by  the  defendant  ever  formed  part  of  it? 

Talbot. — ^The  allegation  that  the  libel  was  an  article  in 
the  Paul  Pry,  is  a  superfluous  allegation. 

Gurnet,  B. — ^It  is;  but  have  you  not  made  it  necessaiy 
to  be  proved,  by  stating  it  in  your  declaration? 

Evidence  was  given  that  the  Paul  Pry  was  a  weekly 
paper,  and  a  copy  of  it  was  put  in  containing  the  libel. 

Talbot  applied  for  leave  to  amend,  by  striking  out  the 
allegation  in  the  declaration  respecting  the  Paul  Pry 
newspaper. 

Gurnet,  B. — ^I  will  give  my  Brother  Ludlow  leave  to 
move  to  enter  a  nonsuit,  but  at  the  same  time  I  must  be 
considered  as  having  made  the  amendment,  if  the  Court 
think  it  is  a  case  in  which  I  ought  to  allow  an  amend- 
ment. 

Verdict  for  the  plaintiff — Damages,  one 

farthing. 
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Gurnet,  B.,  certified  under  the  stat.  3  &  4  Vict.  c.  24  (a), 
that  the  grievance  for  which  the  action  was  brought  was 
wilful  and  malicious  (i). 

Talbot  and  John  Gray,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  /.  Jeffreys  Willtams,  for  the  defendant. 

[Attornies — Slocombe  and  AfarlinJ] 


1841. 


Foster 

V. 

Pointer* 


(a)  By  the  stat  3  &  4  Vict  c.  24, 
t.  1,  the  stat.  43  Eliz.  c.  6,  •<  so 
far  as  it  relates  to  costs  in  actions 
of  trespass  or  trespass  on  the  case;" 
and  so  much  of  the  stat  22  &  23 
Car.  2,  c.  9,  ''as  relates  to  costs 
in  personal  actions,"  are  repealed ; 
and  by  sect  2  of  the  stat  3  &  4 
Vict  c.  24,  it  is  enacted,  "that  if 
the  plaintiff  in  any  action  of  tret- 
pau,or  trespass  on  the  case,  brought 
or  to  be  brought  in  any  of  her  Ma- 
jesty's Courts  at  Westminster,  or  in 
the  Court  of  Common  Pleas  at 
Lancaster,  or  in  the  Court  of  Com- 
mon Pleas  at  Durham,  shall  reco- 
ver by  the  verdict  of  a  jury  less  da- 
maget  than  forty  shUUngSy  such 
plaintiff  shall  not  be  entitled  to  re- 
cover or  obtain  from  the  defendant, 
in  respect  of  such  verdict,  any  costs 
whatever  J  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or 
judgment  shall  have  passed  by  de- 
fault, unless  the  judge  or  presiding 
officer  before  whom  such  verdict 
shall  be  obtained  shall  immediately 
afterwards  certify  on  the  back  of 
the  record,  or  on  the  writ  of  trial  or 
writ  of  inquiry,  that  the  action  was 
really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for 
which  the  action  shall  have  been 
brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the 
action  was  brought  was  toilfid  and 


malicious,**  And  by  sect  3  of  the 
same  statute  it  is  provided  and  en- 
acted, "that  nothing  herein  con- 
tained shall  extend  to,  or  be  con- 
strued to  extend  to  deprive  any 
plaintiffs  of  costs  in  any  action  or 
actions  brought  for  a  trespass  or 
trespasses  over  any  lands,  com- 
mons, wastes,  closes,  woods,  planta- 
tions, or  inclosures,  or  for  entering 
into  any  dwellings,  outbuildings,  or 
premises  in  respect  of  which  any 
notice  not  to  trespass  thereon  or 
therein  shall  have  been  previously 
served,  by  or  on  behalf  of  the 
owner  or  occupier  of  the  land  tres- 
passed over,  upon  or  left  at  the 
last  reputed  or  known  place  of 
abode  of  the  defendant  or  defend- 
ants in  such  action  or  actions." 

It  should  be  observed,  that  these 
provisions  only  extend  to  actions  of 
trespass  and  trespass  on  the  case, 
and  not  to  any  other  form  of  action ; 
but  ejectments  being  "actions  of 
trespass  in  ejectment"  [3  Bl.  Com. 
ch.  11]  it  may  be  a  question  whe- 
ther they  are  or  are  not  included 
in  these  provisions.  See  the  case  of 
Doe  d.  Hughes  v.  Derry,  ante,  p. 
494. 

(h)  The  certificate  was  in  the 
following  form :  **  I  certify  that  the 
grievance  for  which  this  action  was 
brought  was  wilful  and  malicious. 
Dated  25th  February,  1841. 
(Signed)        "J.  Gurnet." 
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In  the  ensuing  Tenn^  Ludlow,  Seijt.^  ajqplied  to  the 
Court  of  Exchequer  for  a  nonsuit  on  the  point  reaerred^  if 
the  Court  should  think  that  this  was  not  a  proper  case  for 
the  amendment.  He  also  moved  for  a  new  trial  on  the 
ground  that  the  notice  to  produce  was  not  sufficient. 

The  Court  refused  a  rule  on  both  points^  and  Baron  Ai> 
nERsoN  said^  ^^  We  think  that  the  declaration  was  amend- 
able and  ought  to  be  amended.  It  \s  just  one  of  the  cases 
where  there  should  be  an  amendment.'' 

On  a  subsequent  day  after  the  plaintiffs  costs  had  been 
taxed^  Ludlow,  Serjt.^  applied  to  set  aside  the  certificate 
granted  under  the  stat.  3  &  4  Vict.  c.  24^  on  the  ground 
that  under  that  statute  the  certificate  was  not  grantable  in 
a  case  of  libel.  The  Court  granted  a  rule  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  and  ^  why 
the  certificate  of  Mr.  Baron  Gumey,  indorsed  on  the 
record^  should  not  be  set  aside  or  withdrawn^  and  why  the 
record  should  not  be  returned  by  the  plaintiff  to  the 
Associate  for  that  purpose  -/*  which  rule  was  after  ai^^ument 
dischai^d  with  costs. 


{Qroum  Side,) 


BEFORE  MB.  JUSTICE  COLERIDGE. 


Regina  V.  Day. 


Assault. — ^The  indictment  contained  two  counts^  the 
first  of  which  charged  the  prisoner  with  having  on  the  11th 


On  an  indict* 
ment  for  at- 
tempting to 
carnally  know 
and  abuse  a  girl 

under  ten  years  of  age,  with  a  count  for  a  common  assault  The  attempt  was  prored,  but  it 
could  not  be  shewn  that  the  child  was  under  ten  years  of  age,  and  it  also  appeared  that  no  vio- 
lence was  used  by  the  prisoner,  and  no  actual  resistance  made  by  the  girl : — Held,  that  although 
consent  on  the  part  of  the  girl  would  put  an  end  to  the  charge  of  assault,  yet  that  there  was  a 
great  difference  between  consent  and  mtbmission,  and  that  although,  in  the  case  of  an  adult,  sub- 
mitting quietly  to  an  outrage  of  this  kind  would  go  far  to  shew  consent,  yet,  that  in  the  case  of 
a  child,  the  jury  should  consider  whether  the  submission  of  the  child  was  voluntary  on  her  part, 
or  was  the  result  of  fear  under  the  circumstances  in  which  she  was  placed. 
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of  December,  1840,  attempted  to  carnally  know  and  abuse        1841^ 
Eliza  Massey,  a  girl  under  ten  years  old.     The   second 
count  was  for  a  common  assault. 

With  respect  to  the  age  of  Eliza  Massey,  she  herself 
stated  that  she  was  ten  years  old  on  the  16th  of  January, 
1841.  Her  mother  was  at  home  ill,  and  therefore  could 
not  attend  the  trial,  and  her  father  proved  that  Eliza 
Massey  was  not  bom  in  wedlock,  and  that  he  could  not 
precisely  state  the  time  of  her  birth,  as  he  was  at  that  time 
at  work  at  some  distance  from  the  place  at  which  the 
mother  was ;  and  with  respect  to  the  assault  it  was  proved 
by  Eliza  Massey,  that,  at  about  seven  o'clock  in  the  even- 
ing of  the  17th  of  December,  1840,  she  was  coming  up 
Maidenhead  Street,  when  she  met  the  prisoner,  who  ac- 
companied her  up  a  dark  lane,  which  was  on  her  road 
home;  that  there  he  made  an  attempt  on  her,  without 
any  violence  on  his  part,  or  actual  resistance  on  hers ;  and 
that  on  the  same  evening  she  told  her  mother  what  had 
happened. 

/.  J.  Williams,  for  the  defendant,  submitted  that  the  first 
count  could  not  be  sustained,  there  not  being  sufiicient 
evidence  that  the  prosecutrix  was  under  ten  years  of  age 
at  the  time  the  offence  was  committed. 

J.  G.  Philiimore,  for  the  prosecution,  submitted  that 
there  was  evidence  to  go  to  the  jury. 

Coleridge,  J. — I  think  the  proof  of  the  age  is  not  suf- 
ficient {a).  Mr.  Williams  had  better  apply  himself  to  the 
second  count. 

/.  «7.  Williams,  for  the  defendant,  addressed  thd  jury  on 
the  last  count  of  the  indictment,  and  contended,  that  that 
count  being  for  a  common  assault  only,  consent  or  non- 
consent  upon  the  part  of  the  prosecutrix  became  material, 

(a)  See  the  case  of  Rex  v.  Wedge,  ante,  Vol.  5,  p.  298. 
VOL.  IX.  B  B  B  N.   P. 
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1841.        and  that  as  it  was  proved  that  she  offered  no  resistance^ 
"^^^      bnt  snbmitted  quietly,  it  must  be  taken  that  she  was  con- 
^-  senting  to  the  act,  and  therefore  the  prisoner  must  be 

acquitted  (a). 

Coleridge,  J.,  (in  summing  up). — It  has  been  contended 
by  the  learned  counsel  on  behalf  of  the  prisoner,  that  this 
case,  being  now  reduced  to  a  charge  of  common  assault 
only,  consent  or  non-consent  on  the  part  of  the  prosecu- 
trix becomes  material;  and  so  indeed  it  does;  but  then 
we  must  look  at  the  nature  of  the  circumstances  from 
which  consent  is  to  be  inferred.  There  is  a  difference 
between  consent  and  submission ;  every  consent  involves  a 
submission ;  but  it  by  no  means  follows,  that  a  mere  mi- 
mission  involves  consent.  It  would  be  too  much  to  say, 
that  an  adult  submitting  quietly  to  an  outrage  of  this  de- 
scription, was  not  consenting;  on  the  other  hand,  the  mere 
submission  of  a  child  when  in  the  power  of  a  strong  man, 
and  most  probably  acted  upon  by  fear,  can  by  no  means 
be  taken  to  be  such  a  consent  as  will  justify  the  prisoner 
in  point  of  law.  You  will  therefore  say  whether  the  sub- 
mission of  the  prosecutrix  was  voluntary  on  her  part,  or 
the  result  of  fear  under  the  circumstances  in  which  she 
was  placed.  If  you  are  of  the  latter  opinion,  you  will  find 
the  prisoner  guilty  on  the  2nd  count  of  the  indictment. 

Verdict — Guilty  on  the  2nd  count  only. 

J.  G.  Philliynore,  for  the  prosecution. 
/.  Jeffreys  JJtlliams,  for  the  prisoner. 

[Attornies — Smith  and  Slocomhe,'] 

{a)  See  the  case  oi  Reg,  v.  Martin^  ante,  p.  213,  and  the  cases  there 

cited. 
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OXFORD  ASSIZES. 
{CivU  Side.) 

BEFORE   MR.  JUSTICE  COLERIDOS. 


Barnes  and  Others  v.  Butcher. 
Assumpsit  by  the  plaintiffs  as  indorsees  against  the  '»  »»  action 

1-11       ^y*  banker  as 

defendant  as  acceptor  of  a  bill  of  exchange,  dated  the  indorsee, 
10th  of  October,  1840,  for  67/.  ISs.  9rf.,  drawn  by  a  person  ^eru  ac^*' 
named  Gandell,  on  the  defendant,  payable  two  months  ccpto'/>f«biii 

'  '  r  .^  of  exchange  for 

after  date,  to  the  order  of  the  drawer.     The  declaration  jf 67,  the  dc- 

.  .       _  ^  .  1       -r»i  fcndant  pleaded 

also  contamed  a  count  upon  an  account  stated.  Pleas,  to  the  whou  de- 
first,  a  denial  of  the  acceptance ;  second,  a  denial  of  the  o?set-off  fiw^** 
indorsement :  third,  as  to  £37,  a  payment  of  that  sum ;  ^^"fy  J»ad  and 

,  received.     It 

fourth,  to  the  second  count,  non-assumpsit;   fifth,  to  the  was  proved  that 

whole  declaration^  a  set-off  to  the  amount  of  £250,  for  «  balance  of 

money  lent,  money  had  and  received,  and  on  an  ac-  fandlTbeiong- 

count  stated.  »»« t®  ^^%  de- 

.         fendant,  for 

On  the  part  of  the  plaintiffs,  the  bill  of  exchange  which  vrhich  latter 

,     ...    J         •»  •    J      »         J  J.  •  amount  the 

was  admitted  under  a  judge's  order  was  put  m.  banker  refused 

The  bill  became  due  on  the  13th  December,  1840.  ^^  ]!»°"°'  ;.^« 

'  defendant's 

For  the  defendant,  Mr.  Bicynolds,  the  cashier  of  the  check,  alleging 

that  he  held  the 

plaintiffs,  who  were  bankers  at  Farrlngdon,  was  called ;  he  £37  on  ac- 
stated  that  the  defendant  kept  an  account  with  the  plain-  ^^e^^ue  accept- 
tlffs  as  his  bankers.     The  plaintiffs'  books  containing  the  ance:— /^w, 

'^  ^  °  that  the  issue 

accounts  were  called  for  under  a  notice  to  produce,  and  on  the  plea  of 

not  being  produced,  the  witness  further  stated  that  at  the  found  for  the 

time  when  this  blU  became  due,  the  defendant  had  a  ^^^  ifww " 

balance  In  the  plaintiffs'  hands  of  about  £37,  and  that  in.  pJeaded  to  the 

whole  declara- 

the  beginning  of  the  month  of  January,  the  defendant  tion,  and  not 
drew  a  check  for  the  £37,  which  the  plaintiffs  would  not  only,\uTthat 

rttar  the  jury  ought 

P'v  •  to  allow  the 

B  B  B   2  ^^7  in  reduc- 

tion of  the 
damages. 
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Barnes 

V, 

Butcher. 


In  his  cross-examination  by  Ludlow,  Ser}t.>  for  tite 
plaintiffs,  the  witness  stated  that  the  plaintiffs  would  not 
pay  the  check,  "  because  they  held  the  £37  on  account  of 
this  overdue  biU/^ 


Ludlow,  Serjt.,  for  the  plaintiffs. — ^The  defendant  cannot 
avail  himself  of  this  £37  on  these  pleadings.  The  set-off 
is  pleaded  to  the  whole  demand,  not  to  the  amount  of 
£37  only.  The  issue  on  that  plea  must  be  found  for  the 
plaintiffs. 

Coleridge,  J. — It  must ;  and  the  defendant  must  have 
the  benefit  of  the  £37  in  reduction  of  damages,  on  the  plea 
of  payment. 

Ludlow,  Serjt. — I  submit  that  the  plaintiff  is  entitled 
to  recover  the  whole  amount,  and  from  the  case  of  Tuck  t. 
Tuck  (a),  it  appears  that  the  defendant  must  bring  a  cross 
action  for  the  £37. 

Carrington,  for  the  defendant. — The  case  of  Tuck  v. 
Tuck  only  decides,  that,  if  a  set-off  be  pleaded  to  the  whole 
declaration,  and  the  proof  of  it  only  goes  to  part,  the 
issue  must  be  found  for  the  plaintiff,  but  in  that  case  the 
defendant  had  the  advantage  of  the  set-off  in  mitigation 
of  damages. 

Coleridge,  J. — Suppose  that  the  bill  had  been  put  in 


(fl)  5  M.  &  W.  109.  In  the 
case  of  Tuck  v.  Tuck,  it  was  held, 
that  wjiere  a  defendant,  under  a 
plea  of  set-off  to  the  whole  decla- 
ration, proves  a  sum  o^ing  to 
him  from  the  plaintiff  less  than 
the  amount  of  the  claim  that 
the  plaintiff  has  established,  the 
defendant  is  not  entitled  to  have 
a  verdict  entered  for  him  on  that 


issue  for  the  amount  which  he  haa 
so  proved,  but  the  issue  must  be 
found  for  the  plaintiff,  unless  where 
the  defendant,  by  all  his  pleas  taken 
together,  covers  the  whole  cause  of 
action,  and  in  those  cases  in  which 
a  defendant  does  not  do  so,  his 
proper  course  is  to  plead  the  set-off 
only  as  to  so  much  as  be  can 
prove. 
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with  the  payment  written  off  it,  do  you  say  that  the  jury        ig^^^ 
should  give  you  a  verdict  for  the  whole  amount  ?  ^' — >^""^ 

Barnes 

Ludlow,  Serjt. — ^The  payment  would  then  appear  on  the      Butcher. 
plaintiffs^  evidence. 

Coleridge,  J. — It  cannot  signify  by  what  evidence  it 
appears,  if  the  fact  be  proved  to  the  satisfaction  of  the 
jury.  I  shall  advise  the  jury  to  deduct  the  jB87,  the 
plaintiffs  on  this  evidence  have  paid  themselves  that  sum 
on  account  of  the  bill. 

Verdict  for  the  plaintiff  for  the  amount  of  the 
bill  and  interest^  after  deducting  the  £S7. 


Ludlow,  Serjt. — I  hope  your  Lordship  will  allow  me 
to  apply  to  the  Court  of  Queen^s  Bench  to  increase  the 
amount  of  verdict. 

Coleridge,  J. — I  will  give  you  leave  to  move  to  in- 
crease the  damages,  as  it  may  save  the  parties  the  expense 
of  coming  down  again  (a). 

Ludlow,  Serjt.,  and  F.  V.  Lee,  for  the  plaintiffs* 
Carrington,  for  the  defendant. 

[Attomies — Wane  and  Washrough.'] 
(a)  No  motion  was  made. 
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{Croum  Side.) 


BEFORE    MR.  BARON   OURNET. 


Begin  A  v.  Pool. 

A  prisoner  who  MANSLAUGHTER.— The  prisoner  was  charged  on  the 
slaughter  on  coroncr^s  inquisition  with  manslaughter^  in  having  killed 
InquTsirn'may  William  Wicks,  by  Striking  and  beating  him.  The  grand 
be  convicted  of  j^^  j^g^  imored  the  bill  of  indictment  which  had  been 

an  assault  under  •»•'<' 

the  11th  sect,     preferred    against    the   prisoner  for  this  alleged    man- 
or the  Stat.  1         ,       .  . 
Vict,  c  85.        slaughter. 

As  soon  as  the  prisoner  had  been  arraigned^ 

Rickarda,  for  the  prosecution,  stated  that  the  cause  of 
the  death  of  the  deceased  could  not  be  sufficiently  asoer- 
tainedi  and  he  therefore  proposed  not  to  ofTer  any  evi- 
dence. 


GuRNEY,  B. — ^Taking  that  to  be  so,  we  should  have  evi- 
dence as  to  the  blows,  because  on  this  inquisition  the 
prisoner  may  be  convicted  of  an  assault  under  the  11th 
section  of  the  stat.  1  Vict.  c.  85  (a). 

The  case  proceeded,  but  there  being  no  evidence  of  any 
assault  except  a  declaration  of  the  deceased,  which  the 

(a)  By  7  Will.  4,  1  Vict.  c.  85,  ing ;  and  the  party  may  be  impri- 

8.  11,  it  is  enacted,  **  that  on  the  soned  for  any  term  not  ezceediiig 

trial  of  any  person  for  any  felony  three  years,  and  hard  labour  may 

whatever f  where  the  crime  charged  be  added,  and  also  solitary  confine- 

thaU  include  assault,  the  ]\xTy  may  ment,  not  exceeding  one  month  at 

acquit  of  the  felony,  and  find  the  a  time,  or  three  months  in  any  one 


party  guilty  of  an  assault,  if  the      year, 
evidence  shall  warrant  such  find- 


it 
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learned  Baron  held  to  be  inadmissible^  as  not  being  in  ar-         1341. 
ticnlo  mortis^ 

The  prisoner  was  acquitted. 

Richards  for  the  prosecution. 

[Attorney — Cooper.^ 


WORCESTER  ASSIZES. 


{Croum  Side.) 

BEFOKE  MR.  BARON  OURNEY. 


Reoina  V.  Georoe  Price  and  Richard  Price. 

X  HE  prisoners  were  indicted  for  setting  fire  to  a  wood  A.  &  B.  were 
under  the  7  &  8  Geo.  4,  c.  80,  s.  17.  ^e'S.^  7^1 

It  appeared  that  the  prisoners  set  fire  to  a  summer-  ^Yr^'-V^V 
house,  which  was  built  of  brick,  thatched,  and  open,  and  ting  fire  to  a 
was  at  the  distance  of  several  hundred  yards  from  the  peared  that 
house  of  the  prosecutor,  and  therefore  not  falling  within  Jj^gu^^ef'®  ^ 
the  term  "  outhouse.^'     The  summer-house  was  in  the  house,  which 

was  in  the 

wood,  and  some  of  the  trees  overhung  it,  and  their  branches  wood,  and  that 
were  burnt  by  the  fire,  which  consumed  the  summer-  merlhouscthc 
house,  and  also  burnt  some  of  the  trees.  *''«  ?^"  <^?"*" 

municated  to 
the  wood  :^ 
TJ7T    J  1         ^        at_  j^  •        i-  •  •  'J     Jfftldt  that  A.  & 

Wkateleyy  for  the  prosecution,  in    his  openmg  said,  b.  might  be 
that  although  the  setting  fire  to  the  summer-house  was  vkteYon^thU 
not  a  felony,  still  it  was  an  unlawful  act,  and  as  the  indictment, 
probable  consequence  of  that  unlawful  act  was  the  burn- 
ing of  the  trees,  the  prisoners  were  just  as  guilty  as  if 
they  had  set  the  trees  on  fire  with  their  own  hands. 
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OuRNEY^  B.,  (in  summing  up). — ^The  prisoners  are  in- 
dicted for  setting  fire  to  a  wood ;  now  if  they  were  guilty 
of  setting  fire  to  the  summer-house^  and  by  that  means 
the  wood  was  burnt,  they  are  guilty  of  the  offence  chained, 
for  it  is  quite  immaterial  by  what  means  it  was  effected. 

Verdict — Guilty. 

JVhateley  and  Domville  for  the  prosecution. 


[Attorney — Barnehy.'] 


Beoina  V,  CuRNOCK  and  Stephens. 

Assaulting  a  gamekeeper  with  a  weapon.  —  The 
first  count  of  the  indictment  [a)  was  in  the  following 
form: — 

"  The  jurors  for  our  Lady  the  Queen^  upon  their  oath 
present^  that  John  Stephens^  late  of  the  parish  of  Madres- 


March  Sth. 

An  indict- 
ment for  as- 
saulting a 
gamekeeper 
with  a  weapon 
(under  the 
Stat  9  Geo.  4, 
c.  64,  8.  2), 

defendants  were  field,  in  the  said  couutv  of  Worcester,  labourer,  and  Wil- 
mceriain^hnd^  ^^^^  Curnock,  late  of  the  same  parish,  labourer,  on  the 

B.  by  night, 
armed  with 
guns,  for  the 
purpose  of  de- 
stroying game, 
and  that  they 
were  "then  and 
there  in  the 


3rd  day  of  January,  4  Vict.,  about  the  hour  of  two  in  the 
night  of  the  same  day,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  by  night  did  unlawfully  enter  certain 
inclosed  land  in  the  occupation  of  John  Reginald  Earl 
Beauchamp  there  situate;  and  were  by  night  then  and 
night  as  afo^re-  tlicrc  unlawfully  in  the  said  land  armed  with  certain  guns, 
I?"*the8rr*valt   ^^^^  ^^^  there  for  the  purpose  of  taking  and  destroying 

of  the  said  J.  R. 

Karl  of  B.,  then  and  there  having  lawful  authority  to  seize  and  apprehend  the  said  [defendants] 
found,"  and  that  the  defendants  with  the  guns  assaulted  and  ofl'ered  violence  to  W,  R. : — Iteidf 
that  the  indictment  was  bad,  as  it  did  not  sufficiently  shew  that  the  defendants,  when  found  bj 
W.  R.,  were  committing  any  offence  against  the  stat.  9  Geo.  4,  c.  64. 


(a)  This  count  was  intended  to      which  makes  this  ofiTence  a  trana- 
bc  framed  under  the  second  section      portable  misdemeanour, 
of  the  Poaching  Act  9  Geo.  4,  c.  69, 


CURNOC] 
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game;  and  that  the  said  John  Stephens  and  the  said  Wil-         1341, 
liam  Curnock  were  then  and  there  in  the  said  land  by       ^^T"''     ' 

"  Reoina 

night  as  aforesaid,  by  one  William  Ryall,  the  servant  of  _  ». 
the  said  John  Reginald  Earl  Beauchamp,  (the  said  William 
ByaU  then  and  there  having  lawful  authority  to  seize  and 
apprehend  the  said  John  Stephens  and  the  said  William 
Curnock)  found,  and  that  the  said  John  Stephens  and  the 
said  William  Curnock  with  the  guns  aforesaid,  which  they 
the  said  John  Stephens  and  William  Curnock  in  both  their 
hands  then  and  there  held,  did  then  and  there  unlawfully 
assault,  beat,  and  offer  violence  towards  the  said  Wil- 
liam Ryall,  the  said  William  Ryall  then  and  there  be- 
ing lawfully  authorized  to  seize  and  apprehend  the  said 
John  Stephens  and  the  said  William  Curnock,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen  her  crown  and 
dignity/^  Second  count,  for  a  common  assault.  The 
defendants  were  found  guilty. 

Godson,  for  the  defendant  Stephens  in  arrest  of  judg- 
ment.— The  first  count  of  this  indictment  is  bad.  Unless 
the  defendants  were  found  committing  the  offence  the 
gamekeeper  had  no  right  to  apprehend  them.  Now  the 
indictment  neither  states  that  they  were  found  committing 
the  offence  in  the  words  of  the  act,  nor  sufficiently  refers 
to  the  previous  averments. 

GuENEY,  B. — Mr.  Lee,  what  have  you  to  say  to  this 
objection?  Does  the  indictment  sufficiently  shew  that  the 
defendants  were  found  committing  the  offence  ? 

F.  V,  Lee  and  Whitmore,  for  the  prosecution. — The  first 
part  of  the  indictment  alleges  that  the  defendants  entered 
and  were  in  the  land  by  night,  and  the  second  part  suf- 
ficiently refers  to  the  first  part  to  incorporate  it  within 
it.  The  words  *'  then  and  there  by  night  as  aforesaid,''  by 
reference  to  the  previous  part  of  the  indictment  suffici- 
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1841.        ently  incorporate  tlie  purpose  for  which  the  defendants 
were  there. 


Reoina 

V. 
CUENOCK. 


Godson. — The  case  of  Davies  y.  Rex  {a)  ahowsj  that  the 
words  **  then  and  there''  only  mean  on  the  day  and  jear 
aforesaid^  at  the  parish  aforesaid,  in  the  county  aforesaid; 
and  the  other  words  are  not  sufficient  to  incorporate  the 
previous  part  of  the  indictment  with  the  allegation  in 
question. 

Greaves^  on  the  same  side. — The  cases  of  Davies  y. 
Bex  {b),  and  Beg,  v.  Nicholas  {c),  are  clear  authorities  to 
shew  that  the  words  ''then  and  there''  only  refer  to  the 
day  and  parish  previously  mentioned,  and  ''by  night  as 
aforesaid/'  only  carries  it  one  step  further,  and  refers  to 
the  night  generally.     In  Beg.  v.  WUkes  {d),  which  was  a 
case  on  the  9th  section  of  the  statute,  I  objected,  that, 
although  the  indictment  was  that  the  said  A.  B.  &c.  "then 
and  there  by  night  as  aforesaid,"  being  armed,  it  was  in- 
sufficient, because  it  did  not  insert  the  words  "  at  the  time 
when  they  were  in  the  land,"  and  although  Baron  Parke 
did  not  hold  the  objection  fatal,  still  he  clearly  thought  it 
entitled  to  great  weight  as  he  desired  that  the  words  might 
in  future  be  inserted.     Now  that  was  a  much  nicer  objec- 
tion than  this,  because  there  "  as  aforesaid"  must  refer  to 
the  time  previously  mentioned,  here  "  as  aforesaid"  is  said 
to  refer  to  the  purpose  previously  mentioned.     The  only 
thing  "as  aforesaid"  can  refer  to  is  "night,"  for  "then 
and  there"  are  themselves  words  of  reference.  The  indict- 
ment should  either  have  averred  that  the  defendants  were 
found  committing  the  said  offence,  or  that  they  were  found 
by  night  in  the  land  armed  as  aforesaid  for  the  purpose 
aforesaid. 

W.  J.  Alexander  for  the  defendant  Curnock. — The  sta- 

(o)  10  B.  &  C.  89.  (c)  Ante,  Vol.  7,  p.  538. 

{b)  lb.  (</)Id.  p.811. 
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tute  only  authorizes  the  gamekeeper  to  apprehend  persons  |g4i 

who  are  then  cornxnittiBg  an  offence  agaixu^t  its  provision.  ^ 

The  present  indictment  does  not  show  that  that  was  so^  v. 
and  it  is  as  I  submit  therefore  bad. 

OuRNEY^  B. — ^As  this  is  the  first  indictment  that  has 
come  before  me  upon  this  section  of  the  act  of  Parliament 
I  will  consider  the  point  and  give  judgment  to-morrow. 


CURNOCK. 


Baron  Gueney  said,  "  I  have  considered  the  objection,  March  9th. 
and  am  of  opinion  that  it  is  a  good  one,  and  the  judgment 
must  therefore  be  arrested  on  the  first  count  of  the  in- 
dictment. 

Judgment  arrested  on  the  first  count,  the 
defendants  being  sentenced  on  the 
second  count. 

F.  V.  Lee  and  Whitmore  for  the  prosecution. 
Godson  and  Oreaves  for  the  defendant  Stephens. 
W.  J,  Alexander  for  the  defendant  Cumock. 

[Attomies— C/arA:  ^  Skey  and  Beece,'} 
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BEFORE    M&«  JUSTICE    COLERIDGE. 


Doe  on  the  demise  of  the  Trustees  of  the  Schools  and  Alms- 
houses of  the  City  of  Worcester  v.  Rowi«and8. 

In  an  action  of  CoVENANT.— The  declaration  stated  that  the  plain- 
decUration  tiffs  had,  on  the  14th  of  June,  1808,  demised  to  the  de- 
defendant  cove-  fendant  certain  premises,  consisting  of  a  warehouse,  a  stable 
named  to  occu-  ^nd  gardcn-CTound,  situate  at  the  Butts,  in  the  city  of 

py  demised  pre-  o  o  ^  ^  ^ 

mises  in  a  pro-  Worcester,  for  the  term  of  forty-one  years  from  Lady 
and  to  keep'      D&y>  1806,  at  a  rent  of  £12  a-year;  and  that  the  defend- 

BrcMhea'— that  *^*>  ^^  ^^^  ^^  ^^^  ®^^  Icasc,  Covenanted  to  occupy  the 
the  defendant     premises  in  a  proper  manner,  and  well  and  sufficiently 

did  not  occupy 

in  a  proper  to  repair  and  uphold  the  buildings  demised;  and,  if  ne- 
did"not\eep  ccssary,  to  rebuild  the  warehouse,  and  also  to  keep  in  repair 
the  premises  in  ^j^g  p^i^g  ^^^  fenccs.   Breach— that  the  defendant  did  not 

repair.     Plea —  * 

that  the  defend-  well  and  Sufficiently  repair  and  uphold  the  buildings,  and 

ant  did  occupy 

in  a  proper  keep  iu  repair  the  pales  and  fences,  and  that  he  did  not 

did"keep*the  occupy  the  demised  premises  in  a  proper  manner.     Pleas — 

premUes  in  re-  ^\^^i  ^]^q  defendant  did  well  and  sufficiently  repair  and  up- 

that  on  these  hold  the  building,  and  did  keep  in  repair  the  pales  and 

tiff  had  the  fences,  and  also  that  he  did  occupy  the  demised  premises 

"t"°n'.rn  in  a  proper  manner. 

of  covenant  for 
non  repair  of 

premises,  held        Tal/ourd,  Seijt.,  for  the  defendant,  claimed  the  right 

by  the  defend-  , 

ant  under  a  tO  begin, 

lease  which  has 
several  years  to 

run,  the  proper  measure  of  damages  is  not  the  amount  that  would  be  required  to  put  the  pre- 
mises into  repair  ;  but  the  amount  to  which  the  reversion  is  injured  by  the  premises  being  out  of 
repair. 

A  tenant's  allowing  a  footpath  to  be  made  across  a  part  of  demised  premisesi  is  no  breach  of 
a  covenant  to  occupy  the  premises  in  a  proper  manner. 


OXFORD  CIRCUIT,  4  VICT. 

Ludhw,  Serjt.,  for  the  plaintiffs. — I  submit  that  the 
plaintiffs  must  begin,  by  shewing  in  what  respect  the  de- 
fendant has  broken  his  covenant.  One  of  the  issues  is, 
whether  the  defendant  has  occupied  in  a  proper  manner. 
K  the  defendant  is  to  prove  good  occupation,  he  must 
prove  all  that  he  has  ever  done  from  the  beginning  of  his 
lease ;  and  when  he  has  proved  ninety  nine  things  done, 
which  the  plaintiffs  care  nothing  about,  the  defendant 
then  comes  to  the  hundredth,  which  is  the  real  matter  in 
dispute  j  and  on  the  covenant  to  repair,  the  defendant  will 
have  to  prove  all  that  he  has  done,  and  that  may  be  for 
the  most  part  what  we  do  not  complain  of. 
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Coleridge,  J. — K  there  was  no  evidence  offered  on 
either  side,  which  party  would  have  the  verdict  ? 

Ludlow,  Serjt. — I  apprehend  that  that  is  not  always 
the  criterion,  but  that  the  question  is,  who  is  the  substan- 
tial actor. 


Talfourd,  Serjt. — That  way  of  putting  it  would  al- 
ways give  the  plaintiff  the  right  to  begin,  as  the  plaintiff 
is  always  the  actor  in  seeking  damages.  The  decisions 
are  not  all  of  them  easily  reconciled;  but  at  the  last 
sittings  there  was  an  action  of  covenant  against  a  master 
for  not  properly  teaching  his  apprentice,  and  he  pleaded 
that  he  did  properly  teach  him ;  and  the  Lord  Chief  Jus- 
tice Tindal  held  that  there  was  no  issue  on  the  plaintiff. 
My  brother  Channel  was  on  the  one  side,  and  my  brother 
Bompas  on  the  other. 

Coleridge,  J. — There  was  a  case  at  Bristol,  where  the 
question  was,  whether  a  horse  was  sound  (a).  The  de- 
fendant pleaded  that  he  was  sound,  and  I  allowed  him  to 
begin ;  but  I  think  I  was  wrong. 

(a)  The  case  of  Fishet  v.  Joyce,  referred  to  in  the  case  of  Oibom  v. 
Thompion,  ante,  p.  337. 
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Talfourd,  Serjt. — Unsound  is  an  affirmatiye. 

Ludlow,  Serjt. — ^It  is  in  your  Lordship's  discretion;  bat 
if  your  Lordship  decides  against  me  I  can  have  no  new 
trial  if  the  Court  should  think  I  ought  to  have  began. 

Coleridge^  J. — I  think  you  should,  if  I  decided  againat 
you,  and  the  Court  should  think  that  I  was  wrong  in  not 
letting  you  begin  (a).  It  would  be  a  disadvantage  to  jcfa, 
and  I  think  that  you  ought  to  have  an  opportanity  of 
having  the  point  reconsidered. 

LudloWf  Seijt. — K  a  defendant  alleges  collateral  matter 
in  answer  to  the  declaration,  I  apprehend  that  the  defend- 
ant begins ;  but  if  the  plea  is  a  mere  denial  of  the  de- 
claration, whether  affirmative  or  negative,  the  plaintiff 
should  begin. 

Coleridge,  J. — ^The  rule  of  the  Judges,  referred  to  in 
the  case  of  Carter  v.  Jones  (a),  is  not  a  rule  of  general 
application,  but  only  applies  to  particular  actions,  of  which 
this  is  not  one. 

Ludlow y  Seijt. — If,  in  an  action  of  trespass  a  right  of 
way  is  set  up,  it  is  a  new  case ;  but  these  pleas  are  really 
no  more  than  a  denial  of  the  plaintiff's  cause  of  action. 


(a)  In  the  case  of  Huchnan  v. 
Fumie,  3  M.  &  W.,  505,  Lord 
Ahinger  and  Baron  Alderson  inti- 
mated that  the  Court  might  grant  a 
new  trial,  if  the  Judge  at  the  trial 
had  allowed  a  party  to  hegin  who 
had  not  a  right  to  do  so ;  although, 
in  an  earlier  case  (the  case  of  Bur- 
welly.  Nicholson^  M.  &  Rob.  304), 
the  L.  C.  J.  said,  that  the  court 
doubted,  whether,  under  any  cir- 
cumstances, a  new  trial  ought  to 


be  granted  on  the  ground  that  the 
Judge  at  Nisi  Prius  had  come  to 
an  incorrect  decision  as  to  the  rigi&i 
of  beginning.  ''  It  seemed  rather  a 
matter  of  practice  and  regulation 
for  the  presiding  Judge  to  exercise 
his  discretion  upon,  than  one  which 
the  court  in  banc  were  to  deter- 
mine as  matter  of  law :"  but  tee 
the  case  of  Chapman  v.  EmdeUj 
ante,  p.  712. 

(6)  Ante,  Vol.  6,  p.  64. 


OXFORD  CIRCUIT,  3  VICT. 


737 


CoLEKiDOE^  J.  —  I  think  that  the  plaintiffs  should 
begin  (a). 

lAidlow,  Serjt.^  opened  his  case,  and  stated,  that  since 
the  granting  of  the  lease,  several  cottages  and  other 
buildings  had  been  erected  on  the  demised  premises,  in 
addition  to  those  which  were  there  at  the  time  of  the 
granting  of  the  lease,  and  that  the  whole  of  the  buildings 
and  fences  were  out  of  repair.  He  also  stated  that  the 
gardens  had  been  converted  into  masons^  yards,  and  that 
the  defendant  had  allowed  footpaths  to  be  made  over  a  part 
of  the  demised  premises. 

To  prove  the  want  of  repair,  Mr.  Edward  Lucy  was 
called.  He  said:— ^'^ I  am  an  architect  and  builder;  I 
know  the  property  at  the  Butts,  in  the  possession  of  the 
defendant;  on  the  25th  of  February  last  I  surveyed  it; 
the  property  consists  of  a  large  warehouse,  and  also  rooms 
over  the  warehouse  which  are  let  out  for  dwellings ;  the 
outer  walls  of  the  warehouse  are  in  a  shattery  state ;  the 
arches  of  the  windows  are  tumbling  out,  and  it  is,  as  I 
think,  in  a  dangerous  state ;  there  are  four  small  tene- 
ments ;  they  are  in  a  bad  state,  and  want  renovating ;  the 
roofs  want  repairing ;  the  fence  in  front  is  in  a  very  bad 
state ;  some  other  tenements  are  at  the  other  end ;  they 
are  also  out  of  repair;  there  is  some  fence  that  has 
been  attempted  to  be  repaired ;  I  have  known  the  place 
for  forty  years ;  it  was  a  garden  then ;  it  is  now  pigsties, 
bowling-alleys,  cart-sheds,  and  stone-masons'  yards ;  that 
is  in  my  judgment  not  a  proper  occupation  of  garden 
ground ;  it  is  a  deterioration  of  the  property;  my  estimate 
of  the  repairs  is  157/.  12^.;  but  I  could  not  undertake  to 
put  the  premises  into  repair  for  that  money.'' 

In  his  cross-examination  he  said — ^I  recollect  the  place 
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(a)  See  the  case  of  Soward  v. 
Leggatf  ante,  Vol.  7,  p.  613;  and 
jiston  ▼.  PerkeSf  ante,  p.  231,  and 


the  notes  to  that  case  and  the  case 
of  Chapman  v.  Emden,  ante,  p. 
712. 
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in  1806  or  1808;  part  of  it  was  then  garden  gioiiiid.  I 
consider  the  property  worth  less  now  than  it  was  then. 
Four  of  the  tenements  have  been  built  since  1808^  and  the 
four  others  were  made  out  of  the  stable.  I  don^t  think 
£500  has  been  laid  out  on  the  place  by  Mr.  Bowlands. 
My  estimate  includes  the  repairing  of  all  the  buildings, 
that  are  there  now.  The  tenements  built  of  Brosekj 
brick^  which  are  furthest  from  the  Severn^  were  bmk 
since  the  lease ;  the  repairing  of  them  would  amount  to 
30/.  The  building  opposite  Broadfield  was  also  built 
since  the  lease;  the  repair  of  that  would  be  about  51. 
The  mason's  shop  we  put  a  sovereign  down  for.  I  put 
down  a  sum  of  69/.  for  buildings  and  fences.  The  want 
of  repair  arises  not  from  any  sudden  cause  but  firom  gn- 
dual  decay  and  neglect. 

On  the  part  of  the  plaintiff  it  was  proposed  to  shew, 
that  the  defendant  allowed  foot-paths  to  be  made  over  the 
property. 

Coleridge,  J. — ^How  do  you  make  this  a  breach  of 
these  covenants  ? 


?    I 


ili 

ll 


Ludlow,  Seijt. — I  put  it  as  occupying  the  land  in  an 
improper  manner.  1  submit,  that  if  a  person  rents  gar- 
dens, it  is  a  breach  of  a  covenant  to  occupy  in  a  proper 
manner  if  he  make  pigsties  and  roads  there^  and  allow 
windows  to  be  opened. 


M'Mahon,  on  the  same  side. — ^If  a  person  is  to  occupy 
gardens  in  a  proper  manner,  it  must  be  by  occupying 
them  as  gardens. 

Coleridge,  J. — I  think  that  the  tenant's  allowing  foot- 
paths across  the  property  is  not  a  breach  of  this  covenant, 
because  the  only  way  in  which  it  could  be  so  is,  that  the 
landlord  would  be  bound  by  what  the  tenant  did^  which 
he  certainly  would  not  be  (a). 

(a)  See  the  case  of  Wood  v.  Feal,  5  B.  &  A.  454. 


ti 
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Ta^Qwrdj  Serjt.^  for  the  defendant,  submitted  that  the 
defendant  was  not  liable  at  all  for  the  non-repair  of  any 
building  erected  since  the  granting  of  the  lease,  and 
with  respect  to  the  original  buildings  the  jury  ought  to 
give  very  small  damages ;  first,  because  the  buildings  were 
very  old,  and  secondly  because  the  lease  had  several  years 
to  run,  and  whatever  damages  the  jury  gave  in  this  action, 
the  plaintiffs  would  not  be  bound,  and  could  not  be  com* 
polled,  to  lay  them  out  in  repairs. 
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CoLBRiDOB,  J.,  (in  summing  up). — In  this  case  there  is, 
for  all  that  appears,  a  valid  subsisting  lease  of  this  pro- 
perty, which  contains  a  covenant  to  repair,  which  has  been 
to  some  extent  broken ;  and  for  that  breach  of  covenant 
the  plaintiffs  are  entitled  to  damages,  notwithstanding  that 
the  lease  is  in  existence  and  has  some  years  to  run.  If  a 
lease  were  granted  containing  such  a  covenant  as  the  pre« 
sent,  and  that  lease  had  100  years  to  run,  and  the  covenant 
was  broken  in  the  first  year,  the  landlord  would  be  entitled 
to  some  damages  for  that  breach  of  covenant,  though 
the  lease  would  not  expire  for  99  years  to  come ;  but  in 
estimating  the  damages  in  cases  where  the  lease  has  a 
long  time  to  run,  it  is  not  fair  to  take  the  amount  that 
would  be  necessary  to  put  the  premises  into  repair  as  the 
measure  of  the  damages ;  for  in  such  cases,  when  the 
damages  are  awarded  to  the  landlord,  he  is  not  bound  to 
expend  them  in  repairs,  neither  can  he  do  so  without  the 
tenant's  permission  to  enter  on  the  premises.  The  true 
question  therefore  is — to  what  extent  is  the  reversion 
injured  by  the  non-repair  of  the  premises?  K  the  lease 
had  ninety-nine  years  to  run,  it  could  not  make  much  dif- 
ference in  the  value  of  the  reversion  whether  the  premises 
were  now  in  repair  or  not.  This  lease  however  will  expire 
in  about  six  years.  It  appears  also  that  this  property 
originally  consisted  of  a  warehouse,  a  stable,  and  gardens ; 
and  the  plaintiffs  say  that  the  erection  of  the  present  te- 
nements was  wrongful;   but  they  (waiving  that  for  the 
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present)    have  sent    snrveyors   who  make    an    estimate 
amonnting  to  between  150/.  and  160/.      The  defendant 
says  ''I  may  have  done  wrong  by  pntting  up  these  tene- 
ments^ but  on  the  covenants  contained  in  this  lease  I  am 
only  bound  well  and  sufficiently  to  repair  and  uphold^  and, 
if  need  be^  to  rebuild  the  warehouse  and  stable,  and  to 
keep  the  hedges,  pales,  and  other  fences  in  tenantaWe 
repair/'  and  I  think  that  under  this  covenant  the  defend- 
ant is  only  bound  to  keep  in  repair  the  buildings  whidi 
were  on  the  premises  at  the  time  of  the  granting  of  tlie 
lease,  and  to  rebuild  them  if  necessary,  and  to  keep  up  the 
fences;   and  that  in  estimating  the  damages  yon  ongU 
not  to  take  into  consideration  the  new  cottages  that  have 
been  built  since  the  granting  of  the  lease.    The  snrv^on 
have  mentioned  a  sum  of  £30  for  the  repair  of  the 
Broseley-brick  cottages,  and  also  sums  of  iE5  and  iEl| 
for  repairing  some  other  buildings,  all  of  which  must  be 
deducted  if  these  buildings  were  not  in  existence  at  ths 
time  of  the  granting  of  the  lease.    The  Learned  Serjeant 
(Talfourd)  has  said  that  you  must  make  a  further  dedue- 
tion  on  account  of  the  age  of  the  building ;  but  I  do  not 
go  that  length ;  for  as  the  tenant  is  not  only  to  repair  but 
to  rebuild  if  necessary,  the  plaintiffs  are  entitled  to  have 
such  parts  of  the  premises,  as  this  covenant  relates  to,  kept 
always  in  good  repair.     The  question  therefore  that  yoa 
have  to  determine  is — ^how  much  the  reversion  is  injured 
by  the  breach  of  this  covenant,  the  covenant  being  limited 
to  the  original  buildings  and  to  the  fences. 


Verdict  for  the  plaintiffs,  damages  jS40. 

Ludlow,  Serjt.,  Curwood  and  M'Mahon,  for  the  plainti£b. 
Talfourd,  Serjt.,  and  R,  V,  Richards,  for  the  defendant. 


[Attornies — Garden  and  Bedford  &  Pideock.'} 
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Reoina  v.  Charles  Thomas. 

XiARCENY. — The  prisoner  was  indicted  for  stealing  a  a.  was  treating 
sovereign^  the  property  of  Thomas  Hins.  house^a^nd  A 

It  appeared  that  the  prosecutor  and  the  prisoner^  having  '^"hing  to  pay, 

put  down  a 

entered  a  beer  shop^  were  drinking  together^  and  that  the  soTereign  de- 
prosecutor  who  had  agreed  to  treat  the  prisoner,  took  a  sove-  udylo  gWe*him 
reignoutof  his  pocket  for  the  purpose  of  paying,  and  offered  *^*>*pp«J  «*>« 
it  to  the  landlady  to  change,  and  upon  her  declaring  her  ina-  and  B.  said  that 
bility  to  do  so  she  placed  it  on  the  table,  and  the  prisoner  and  get  change. 
said/a^U  go  and  get  change/'  The  prosecutor  said,  ''You  woi^t)™!"*" 
won't  come  back  with  the  change,''  to  which  the  prisoner  ****^^  ^'^}}^  *« 
replied,  "Never  fear,"  and  taking  up  the  sovereign  left  replied  "Never 

.  .  fear "     A  al- 

the  house,  and  did  not  again  return.    It  appeared  from  the  lowed  B.  to  take 
evidence  of  the  prosecutor  that  he  was  not  aware  of  the  "?  '***  *°!®' 

^  reign,  and  B. 

last  remark  of  the  prisoner,  nor,  at  first,  that  he  had  gone  "e^er  returned 

out  with  the  sovereign,  but  he  had  not  offered  any  opposi-  or  the 

tion  to  the  prisoner's  taking  it,  having  left  the  sovereign  no\3leny^^aA' 

on  the  table  after  his  reply  to  the  prisoner's  offer.  ^:  having  per- 

*^  ^  ^  mitted  the 

sovereign  to  be 

Streeten,  for  the  prisoner,  submitted,  that  the  intention  the  purpose  o7 
of  the  prisoner  was  clearly  to  be  collected  from  the  evi-  J**"«  changed, 

,  .         •**  could  never 

deuce,  and  that  as  it  appeared  that  the  taking  was  with  have  expected 

to  receive  back 

intent  to  get  change,  any  subsequent  felonious  intent  of  the  specific 
converting  it  to  his  own  use  would  not  constitute  a  trespass  thereSre  di**^ 
sufficient  to  render  it  a  felony :  and  that  the  prosecutor  ve«<ed  himself 

,  ,  of  the  entire 

having  parted  with  the  legal  possession  of  the  sovereign,  possession  of  it. 
the  subsequent  appropriation  of  the  money  by  the  prisoner 
did  not  amoiint  to  larceny. 

Huddleston,  for  the  prosecution,  submitted,  that  it  did 
not  appear  by  the  evidence  that  the  prosecutor  had  con- 
sented to  the  taking  of  the  sovereign. 

Coleridge,  J. — I  think  that  the  passive  conduct  of 

c  c  c  2 
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1841.         the  prosecutor  amounted  to  a  sufficient  sanction  of  the 
taking. 

HtuUtteston. — I  submit  that  the  prosecutor  had  not  di« 
vested  himself  of  the  property  in  the  soTcreign  hy  eren 
giving  it  to  the  prisoner  for  change,  and  that  it  remained 
his  till  it  was  actually  changed. 

CoLERiDOE,  (having  conferred  with  Guenbt,  B). — It 
appears  quite  clear  that  the  prosecutor  having  permitted 
the  sovereign  to  be  taken  away  for  change,  could  never 
have  expected  to  receive  back  again  the  specific  coin,  and 
he  had  therefore  divested  himself,  at  the  time  of  the  taking, 
of  the  entire  possession  in  the  sovereign,  and  conse- 
quently, I  think,  that  there  was  not  a  sufficient  trespass 
to  constitute  a  larceny. 


Verdict — Not  gnilty. 


Huddleston  for  the  prosecution. 
Streeten  for  the  prisoner. 


[Attornies — Cor  let  and  Rea.1 
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Reoina  V,  Charles  Thomas. 

XiARCENY. — The  prisoner  was  indicted  for  stealing  a  A.  was  treating 

sovereign,  the  property  of  Thomas  Hins.  hou!w*a^nd  A 

It  appeared  that  the  prosecutor  and  the  prisoner,  having  '^whing  to  pay, 

entered  a  beer  shop,  were  drinking  together,  and  that  the  soVerdgn  L 

prosecutor  who  had  agreed  to  treat  the  prisoner,  took  a  sove-  liSylo  g?ve*him 

reign  out  of  his  pocket  for  the  purpose  of  paying,  and  oflTered  *^^*"««  •  she 

it  to  the  landlady  to  change,  and  upon  her  declaring  her  ina-  and  B.  said  that 

bility  to  do  so  she  placed  it  on  the  table,  and  the  prisoner  and  get  change. 

8aid,"rU  go  and  get  change/'  The  prosecutor  said,  "You  won*tcomr" 

won't  come  back  with  the  change,''  to  which  the  prisoner  ^^^  ^»^*»  ^^^ 

.  ^  change."     B. 

replied,  "Never  fear,'    and  taking  up  the  sovereign  left  replied  "Never 
the  house,  and  did  not  again  return.    It  appeared  from  the  lowed  B.  to  uke 
evidence  of  the  prosecutor  that  he  was  not  aware  of  the  "?  ^***  *°^*g 
last  remark  of  the  prisoner,  nor,  at  first,  that  he  had  gone  n«^er  returned 

.,,  -iiii  rt»i  •      cither  with  it 

out  With  the  sovereign,  but  he  had  not  offered  any  opposi-  or  the 

tion  to  the  prisoner's  taking  it,  having  left  the  sovereign  no*iarwny''a?' 

on  the  table  after  his  reply  to  the  prisoner's  offer.  ^-  laying  per- 

^  "^  ^  mitted  the 

sovereign  to  be 

Streeten,  for  the  prisoner,  submitted,  that  the  intention  Se  p°urpo*e  o7 
of  the  prisoner  was  clearly  to  be  collected  fit)m  the  evi-  ^'"^  changed, 

*  *'  he  could  never 

dence,  and  that  as  it  appeared  that  the  taking  was  with  have  expected 

to  receive  back 

intent  to  get  change,  any  subsequent  felonious  intent  of  the  specific 
converting  it  to  his  own  use  would  not  constitute  a  trespass  therefore  di^ 
sufficient  to  render  it  a  felony :  and  that  the  prosecutor  ^«"^«^  himself 

,  ^  ,  of  the  entire 

having  parted  with  the  legal  possession  of  the  sovereign,  possession  of  it. 
the  subsequent  appropriation  of  the  money  by  the  prisoner 
did  not  amoiint  to  larceny. 

Huddleston,  for  the  prosecution,  submitted,  that  it  did 
not  appear  by  the  evidence  that  the  prosecutor  had  con- 
sented to  the  taking  of  the  sovereign. 

CoLERiDOE,  J. — I  think  that  the  passive  conduct  of 

c  c  c  2 


744  CAS£S  ON  THE 

roading  or  air  headings  or  coals  undergone ;  but  that  if 

they  left  after  notice^  they  were  entitled  to  be  paid  for  that 

»•  species  of  work  by  the  owner  of  the  mine,  or  by  the  suc- 

Bannister.  .         , 

ceeding  butty  collier.  A  letter  from  Mr.  Hickman  Bond, 
one  of  the  defendants^  was  also  given  in  evidence.  It  was 
as  follows : — 

''  Sir, — K  you  will  meet  here  to-morrow  morning  at  nine 
o'clock,  and  bring  or  send  the  tools,  &c.,  you  took  from 
here,  by  that  time  you  can  receive  the  amount  of  your 
valuation. 

''  I  am.  Sir,  yours,  &c 

''  Mr.  H.  Bannister,  Tividale,  "  G.  H.  Bond.'* 

Tuesday,  Sept.  10,  1839." 

It  was  opened  by  TcUfourd,  Serjt.,  for  the  defendants, 
that  he  should  call  Mr.  Charles  Bannister  to  prove  that  he 
had  never  received  any  notice ;  and  he  should  also  call 
several  witnesses  to  shew,  that,  by  the  custom,  the  owner 
of  the  mine  was  never  called  on  to  pay  for  gate  roading  and 
air  heading,  and  that  if  the  butty  collier  left  without  no- 
tice, he  was  not  entitled  to  be  paid  for  the  work  by  any 
one ;  and  that  if  he  left  after  notice  he  had  no  claim  on  the 
mine  owner,  but  was  entitled  to  receive  the  amount  due 
for  this  work  from  the  succeeding  butty  collier. 

For  the  defendants,  Mr.  Charles  Bannister  was  called, 
and  he  stated  that  he  had  never  received  any  notice  from 
Mr.  Aston ;  and  with  respect  to  the  custom  several  wit- 
nesses were  called,  who  stated  that  the  custom  was,  that  if 
the  working  of  the  mine  was  stopped,  the  butty  coUier 
was  not  paid  for  work  of  this  kind  till  the  working  of  the 
mine  was  recommenced  by  another  butty  collier,  no  mat- 
ter at  what  distance  of  time,  but  the  witnesses  could  give 
only  a  few  instances  within  the  last  two  or  three  years;  and 
one  of  them  (Mr.  Alton),  who  was  a  ground  bailiff,  and 
whose  father  and  grandfather  had  been  so  before  him,  was 
aware  of  only  two  instances  within  his  own  knowledge 


OXFORD  CTRCUIT,  4  VICT. 


STAFFORD  ASSIZES. 
{CivUSide.) 

BEFORE    MR.    BARON    OUBNEY. 


Bannister  and  Another  v.  Bannister  and  Others. 

Assumpsit  for  work  and  labour.     Plea — non  assump-  The  custom  is 
serunt,  by  all  the  defendants  except  George  Bannister,  comeTs^^iTaYe"^ 
and  as  to  him  judgment  by  default.  off  working  a 

•         i»  1    •      •!«•      1         coal  mine,  with- 

it  was  opened  by  Ludlow,  Serjt.,  for  the  plamtiff,  that  out  giving  no- 

this  action  was  brought  by  the  plaintiffs,  who  were  butty  not  entiUed  to 
colliers,  against  the  defendants,  as  owners  of  the  Tividale  ^^  ^"^  ^^/ 

'  ^  '  gate  roading, 

Colliery,  for  the  sum  of  149/.  178.  for  125  yards  of  gate  aif  heading, 

,.  __-  -II..1T  11  ^rfca  i*  or  coals  under- 

roadmg,  132  yards  of  air  heading,  and  about  42  tons  of  gone ;  but  if 
coals  undergone.     He  admitted,  that  the  phdntiffs  had  Lt^^ 
been  paid  for  all  the  coal  raised :  but  he  submitted  that  notice,  they  are 

*^  ^  ,  entitled  to  be 

the  custom  was,  that,  when  butty  colliers  left  working  at  a  paid  for  these 
mine,  after  giving  fourteen  days^  notice,  they  were  entitled  oJnfr  of  the* 
to  be  paid  for  gate  roading,  air  heading,  and  coals  under-  JJe"^|*e^be^ 

gone.  not  worked, 

they  are  not 

On  the  part  of  the  plaintiff  it  was  proved  that  the  quan-  bound  to  wait 
tities  of  gate  roading,  air  heading,  and  coals  undergone  jg  ricommenc-^ 
were  as  before  stated,  and  that  the  prices  charged,  which  «d,and  to  be 
were  according  to  a  valuation  made  by  Mr.  Yardley,  a  the  succeeding 
mine  surveyor,  were  fair  and  reasonable;  and  it  was  proved 
by  Mr.  John  Jones  that  he  was  present  when  Mr.  Aston, 
one  of  the  plaintiffs,  gave  a  written  notice  to  Mr.  Charles 
Bannister,  the  managing  clerk  at  the  mine,  that  the  plain- 
tiffs intended  to  discontinue  the  working  there. 

Several  witnesses  were  called,  who  stated  that  the  cus- 
tom was,  that  when  butty  colliers  left  without  giving 
notice  they  were  not  entitled  to  be  paid  for  either  gate 


butty  collier. 
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1841.        matter  really  stood^  as  in  that  note  Mr.  Bond  recognised 
bI^^!^     the  valuation. 

V. 

Bannistbe. 

Verdict  for  the  plaintiffs^  damages  149/.  17s. 

Ludlow^  Serjt.^  and  F.  F.  Lee,  for  the  plaintiffSi. 
Talfourdy  Seijt.^  and  JZ.  V.  Richards,  for  the  defendants. 

[Attomies — Holland  and  ColUs.'] 


(Croum  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Beoina  V.  Griffiths. 
In  a  case  of       JtvAPE. — ^The  prisoner  was  charged  with  having 

rape  it  appear-     ^^  .  _ 

ed  that  the  pri-  Mary  Ann  Lowe. 

taken  before  *"       ^*  appeared  from  the  cross-examination  of  the  proseca« 

the  mayor  of      ^rix,  that  shc  had  twicc  charged  the  prisoner  with  the 

N.,  charged  . 

with  this  of.  offence ;    the   first  time   before  the  magistrates   of  the 

the  prosecutrix  borough  of  Ncwcastle-under-Lync,  and  the  second  time 

Tn'd  her"  tlTel""  ^^^^^^  *^^  magistrates  of  the  county  of  Stafford.     It  fiir- 

wient  taken  thcr  appeared^    that  the   prosecutrix,   when  before   the 

down  by  the  •■  ■•  .  i        «  •■  » 

mayor,  who  borough  magistrates,  was  sworn  by  the  mayor,  who  took 
somVfurther*'  down  her  statement ;  but  that,  not  being  satisfied,  he  asked 
questions,  the     gomc  further  questions,  to  which  the   prosecutrix  gave 

answers  to  *  . 

which  were  not  auswcrs  which  wcrc  uot  taken  down ;  and  it  was  proved 
and  the  pri-  that  the  Statement  made  by  her,  which  was  taken  down, 
chared^^xllat    ^^  ^^*  ^^^  ^^^^  *^  ^^''  ^^  signed  either  by  the  magis- 

which  was 

taken  down  by  the  mayor  was  not  read  over  to  the  prosecutrix,  neither  was  it  signed  by  her 
or  by  the  mayor.  The  prisoner  was  afterwards  committed  for  trial  by  other  magistrates: — 
Hrld,  that  at  the  trial  the  prisoner's  counsel  might  cross-examine  the  prosecutrix  as  to  what  shc 
said  before  the  mayor  of  N.  without  the  production  of  that  which  was  taken  down  on  that  exa- 
mination. 
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trates  or  the  prosecutrix.  After  this  examination  the  pri- 
soner was  discharged;  but  he  was  afterwards  again  appre- 
hended and  taken  before  the  county  magistrates,  by  whom  '• 

.  ^         o  T  Grippiths. 

he  was  committed  for  tnal. 


F.  V.  Lee,  for  the  prisoner^  proposed  to  ask  the  prosecu- 
trix, without  producing  that  which  was  taken  down  by  the 
mayor  of  Newcastle^  whether  she  had  not  said  certain 
things  on  that  occasion. 

Price,  for  the  prosecution,  objected,  that  whatever  was 
taken  down  by  the  mayor  of  Newcastle  must  be  put  in. 

F.  F,  Lee. — ^I  submit  that  that  is  not  necessary^  This 
was  not  a  deposition.  It  was  not  taken  in  conformity 
with  the  act  of  Parliament.  It  was  not  read  over  to  the 
prosecutrix  or  signed  by  her.  It  was  not  signed  by  the 
magistrate,  or  even  completed ;  and  all  that  was  written 
must  be  considered  as  mere  notes  or  rough  minutes  taken 
by  the  mayor  for  his  own  guidance. 

CoLSBiDOE,  J.,  (having  conferred  with  Gumey,  B.) — ^We 
are  of  opinion  that  the  questions  may  be  put  without  the 
paper  being  produced. 


The  questions  were  put. 


Verdict — ^Not  guilty. 


Price  for  the  prosecution. 
F.  V.  Lee  for  the  prisoner. 


[Attornies-— fFAo/Zry  and  Hjfoit.'] 
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Reoina  V,  Hallett  and  Six  Others* 
If  in  a  case  of    JvAPE. — ^The  prisoners  were  indicted  for  having  feloni* 

rape  the  jury 

are  satisfied       ously  ravished  Mary  Maiden. 

ance  wTthe*"*'      ^^  appeared  from  the  evidence  of  the  prosecutrix,  that  on 

part  of  the  pro-  ^hc  niffht  of  the  22nd  of  November  she  was  at  a  pnbUc 

secutnz  pro-  ^  ^  * 

ceeded  merely  housc  at  Wolvcrhampton,  at  which  the  prisoners  and 
overpowered  by  another  pcrson,  who  was  not  in  custody,  were,  and  that 
from*Urnot  "*'  ^^^^^  ^^B^^  persons  followed  her  to  the  door  of  her  lodgings, 
being  able  from  ^hich  was  fastened  on  the  inside,  when  the  eight  persons 

want  of  strength  ,  n     #.    •• 

to  resist  any  held  her  with  her  back  against  the  door,  all  of  them  com- 
from  the  num-  niittiug  the  offeucc  ouc  after  the  other.  The  prosecutrix 
ber  of  persons    admitted  that  she  had  been  on  the  town  since  the  time  of 

attacking  her 

she  considered   the  alleged  offcncc,  but  denied  that  she  had  been  so  be- 

resistance  dan- 
gerous and        fore,  though  she  admitted  that  that  was  not  the  first  time 

fesM^be  jury*'   ®^  ^®'  having  had  intercourse  with  the  other  sex. 

ought  to  con-         rpQ  confirm  the  evidence  of  the  prosecutrix  a  girl,  named 

soner  of  the       Elizabeth  Roden,  was  called;  she  stated  that  she  lodged  in 

caoital  charffe  * 

but  if  they  think  the  Same  housc  as  the  prosecutrix,  which  was  a  broth^ 
of^the^^trcum-*  *^^  *^*^*>  having  got  up  in  consequence  of  hearing  a  noise 
stances  that,       qj^  the  outsidc  of  the  housc,  she  and  the  woman  whose 

although  when 

the  prosecutrix  housc  it  was,  held  the  door  on  the  inside  to  prevent  its 
hold  of  it  was  a-  being  buTst  opcu  by  the  prisoners,  who  tried  to  get  into 
^et"that  thrdid  *^®  housc.  This  witucss  also  stated,  that  when  the  prose- 
not  resist  after-  cutrix  and  the  prisoners  were  at  the  door,  she  heard  the 
she  in  some  de-  prosecutrix  Say,  "  It  is  too  bad  for  so  many  to  be  attacking 
fo  what^wa's^  ouc  poor  girl;  but  if  you  will  go  away,  and  come,  one  at 
afterwards  done  ^  time,  I  will  do  what  I  Can  to  satisfy  you.^'     This  witness 

to  her,  they  '  ,  . 

ought  to  acquit  gavc  a  diflfcrent  account  of  the  transaction  from  that  which 
the  capital        shc  gavc  before  the  magistrates.     She  stated  that  she  had 

charge,  and 

convict  them  of  an  assault  only. 

A  witness  at  the  trial  gave  evidence  which  was  different  from  her  deposition  before  the  ma- 
gistrate. The  deposition  was  signed  by  a  mark,  which  she  denied  to  be  hers.  Neither  the 
magistrate  nor  his  clerk  were  at  the  trial ;  but  a  constable  proved  that  he  was  at  the  examina- 
tion, and  heard  her  deposition  read  over  to  her,  and  saw  her  with  a  pen  in  her  hand,  but  did 
not  see  her  make  her  mark.  He  also  proved  the  magistrate's  signature,  and  after  reading  the 
deposition  (which  preceded  his  own  which  he  had  signed)  he  stated  that  he  believed,  that  that 
was  the  deposition  which  was  read  over  to  the  witness : — Held^  that  this  deposition  might  be 
read  to  the  witness  by  the  officer  of  the  Court  for  the  Judge  to  examine  her  upon  it 
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been  twice  examined  before  the  magistrates^   and  that  i84l. 

what  she  said  was  taken  down ;  and  that  on  each  occasion  ^^^ 

she  had  made  her  mark  to  her  deposition  after  it  had  V' 

,                _                 -  Hallett. 
been  read  over  to  her. 


Coleridge^  J.^  on  the  application  of  F.  V.  Lee  for  the 
prosecution^  allowed  the  two'  depositions  of  the  witness  to 
be  shewn  to  her. 

The  witness  admitted  her  mark  to  the  first  of  her  depo- 
sitions^ but  denied  that  the  mark  at  the  foot  of  the  second 
was  hers. 

Neither  the  magistrate  nor  his  clerk  was  at  the  assizes^ 
and  a  constable  named  Jones^  who  was  present  when  Eliza- 
beth Roden  was  examined  before  the  magistrate  on  the 
second  occasion^  was  called^  and  he  was  desired  to  read 
over  the  second  deposition  of  Elizabeth  Roden^  and  having 
done  so  he  said^  **  This  is  the  signatiire  of  the  magistrate ; 
I  am  not  sure  that  I  saw  Elizabeth  Roden  make  this  mark^ 
though  I  recollect  seeing  a  pen  in  her  hand.  I  heard  her 
deposition  read  over  to  her^  and  I  believe  this  to  be  the 
same  that  was  read  over  to  her^  and  my  own  deposition 
which  was  signed  by  me^  immediately  follows  it.'' 

Allen,  for  the  prisoner. — I  submit^  that  the  witness  can- 
not be  examined  from  this  paper  without  calling  either 
the  magistrate  or  the  magistrate's  clerk. 

F,  V.  Lee. — Prom  the  cases  of  Rex  v.  Hopes  (a),  and 
Rex  V.  Foster  [b),  it  appears  that  it  is  not  abso- 
lutely necessary  to  call  either  the  magistrate  or  the  ma- 
gistrate's clerk^  even  where  the  statement  is  that  of  the 
accused  party^  and  is  to  be  used  as  evidence  against  him. 
If  there  is  no  evidence  that  this  is  the  mark  of  the  witness^ 
this  paper  might  be  proved  by  any  one  who  heard  her 
make  the  statement. 

{a)  Ante,  VoL  7,  p.  136.  (6)  Id.  148. 
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CoLSBiDOE^  J. — The  cases  referred  to  are  those  of  state- 
ments of  prisoners  which  were  evidence  of  themselves. 
This  is  a  statement  proposed  to  be  put  in  merely  to  refinesh 
the  memory  of  the  witness. 

Allen. — ^When  it  is  a  mark  and  not  a  signature^  the 
proper  person  to  prove  the  correctness  of  the  paper  is  the 
person  who  read  it  over  to  the  party. 

Coleridge^  J. — Suppose  there  was  no  mark  at  all^ 
why  should  not  a  third  person  say  that  this  was  the  paper 
that  was  read  over  to  the  witness  ? 

Allen. — I  apprehend  that  either  the  person  who  took  it 
down^  or  the  person  who  read  it  over  to  the  witness  should 
be  called. 

Coleridge^  J. — ^The  question  that  I  have  to  decide  is^ 
whether  this  paper  may  be  now  read  to  the  witness  to  ex- 
amine her  upon  it.  It  bears  a  mark  and  the  signature  of 
the  magistrate.  The  witness  denies  her  mark;  but  the 
other  witness^  Jones^  heard  her  examined^  and  has  proved 
the  magistrate's  signature^  and  having  read  this  paper 
believes  it  to  have  been  correctly  taken.  I  think  on  every 
principle  of  common  sense  it  is  receivable  for  the  purpose 
proposed,  but  I  do  not  inquire  if  it  would  be  so  if  it  were 
the  statement  of  a  prisoner  to  be  used  as  substantive  evi- 
dence against  him  on  his  trial. 

The  two  depositions  were  read  to  the  witness,  and  she 
was  examined  on  them  by  the  learned  Judge  (a). 


(a)  In  the  case  of  Re.v  v.  Old- 
roydy  R.  &  R.  C.  C.  88,  it  was  held 
by  the  Twelve  Judges,  that,  when 
a  witness  upon  a  trial  gives  evi- 
dence contradictory  to  facts  con- 
tained in  a  deposition  made  by  such 
witness  in  a  former  proceeding,  the 


Judge  may  order  such  deposition  to 
be  read  in  order  to  impeach  the 
credit  of  the  witness.  "In  that 
case  the  determination  of  the  Judges 
was  confined  to  the  right  of  a 
Judge  to  call  for  a  witness's  depo- 
sition in  order  to  impeach  the  ere- 
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CoLEBiDOE^  J.^  (in  summing  up). — In  considering  this  i84i. 
case  as  to  the  capital  charge^  you  will  have  to  say  whether 
this  offence  was  committed  against  the  will  of  the  prosecu- 
trix^ and  whether  she  made  every  resistance  that  she 
could ;  but  even  if  she  at  last  consented  to  what  was  done^ 
the  prisoners  may  be  found  guilty  of  an  assault^  as  there  is 
no  doubt  that  these  persons  coming  and  laying  hold  of  her 
against  the  door  was  an  assault ;  and  that  so  far^  at  leasts 
it  was  against  her  will^  as  she  objected  to  so  many  being 
present  at  a  time.  However,  it  is  well  worthy  of  your 
consideration  whether,  although  she  at  first  objected,  she 
might  not  afterwards  (on  finding  that  the  prisoners  were 
determined)  have  yielded  to  them,  and  in  some  degree 
consented;  and  this  question  is  the  more  deserving  of 
your  attention  when  you  come  to  consider  what  sort  of 
person  she  was,  what  sort  of  house  she  lodged  in,  and  that 
she  herself  told  them  that  she  should  make  no  objection  if 
they  came  one  at  a  time.  If  there  was  non-resistance  on 
her  part,  but  that  non-resistance  proceeded  merely  from 
being  overpowered  by  actual  force,  or  from  her  not  being 
able  from  want  of  strength  to  resist  any  longer,  or  that 
from  the  number  of  the  prisoners  she  considered  resistance 
dangerous  and  absolutely  useless,  the  full  charge  is  made 
out,  and  you  ought  to  convict  the  prisoners  of  the  capital 
offence :  but  if  you  think  under  all  the  circumstances  that 
the  prosecutrix,  although  at  first  objecting,  at  all  consented 
to  that  which  was  done  afterwards,  you  ought  to  convict 
the  prisoners  of  the  assault  only. 

Verdict — Guilty  of  an  assault. 

F.  V.  Lee,  for  the  prosecution. 

Allen,  for  the  prisoners. 

[Attoraies — Fleetwood  4*  WhaHeyJ] 

dit  of  a  witness  who,  on  the  trial,  rough  and  Mamfield^  C.  J.,  thought 
should  contradict  what  she  had  the  prosecutor  had  the  same  right." 
before  deposed;  but  Lords  EUenho- 
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Begina  v.  Huohes. 

In  a  oise  of  XVAPE. — The  prisoner  was  charged  with  having  feloni- 

bu^been  pene-  ously  ravished  Mary  Ann  Wesley. 

S^ghTt'o  w^^^^        The  facts  of  the  case  were  very  clearly  proved  by  the 

of  the  capital  prosecutrix^  a  girl  between  eleven  and  twelve  years  old, 

offence,  even  ,  .  .     . 

though  the  pe-  and  by  a  woman  who  detected  the  prisoner  committing 
not  proceeded  ^^^  offencc;  but  with  rcspcct  to  the  penetration  a  surgeon 
*f  th*  h"^^"'*    ^^  called,  who  deposed  to  the  appearances  in  and  about 

the  child's  private  parts,  and  stated  his  beUef  that  pene- 
tration had  taken  place^  but  that  the  hymen,  which  in 
the  prosecutrix  was  placed  at  the  usual  distance  from  the 
opening,  had  not  been  ruptured. 

Allen,  for  the  prisoner,  submitted,  that  as  the  hymen 
was  entire  there  could  not  have  been  sufficient  penetration 
of  the  person  of  the  prosecutrix  to  constitute  the  capital 
offence  of  rape.  He  cited  the  cases  of  Rex  v.  Gammon  (a), 
and  Rex  v.  M'Rue  (A). 

Coleridge,  J.^  summed  up  the  case  to  the  jury,  and 
desired  them  to  find  whether  there  had  been  penetration, 
and  whether  it  had  or  had  not  proceeded  to  the  rupture 
of  the  hymen. 

Verdict — Guilty ;  the  jury  finding  that  there 
had  been  penetration,  but  that  the  pene- 
tration had  not  proceeded  to  the  rupture 
of  the  hymen. 

Coleridge,  J. — I  shall  reserve  this  case  for  the  consi- 
deration of  the  Judges. 

(a)  Ante,  Vol.  5,  p.  321.  ante,  p.  31,  and  the  case  of  Regr- 

(6)  Ante,  Vol.  8,  p.  641.     See      na  v.  Jordan,  ante,  p.  118. 
also  the  case  of  Regina  v.  AUen, 
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dPMahon,  for  the  prosecution. 
Allen,  for  the  prisoner. 


[Attornies — Hunt  and  WhaHey."] 


1841. 


Reoina 

V, 
HUQHES. 


BEVORE  LORD  DENMAN^  C.  J*,  LORD  ABINOER^  C.  B.^  PARKE^ 
B.^  ALDERSON^  B.^  PATTESON^  J.^  WILLIAMS^  J.^  COLERIDGE, 
J.,  COLTMAN^  J.,  ERSKINE^  J.^ROLFE,  B.,  AND  WIOHTMAN,  J. 

Price  appeared  to  argue  on  the  part  of  the  prisoner. 

Coleridge,  J. — ^I  reserved  this  case  firom  respect  to  my 
Brother  Gumey,  on  account  of  a  dictum  of  his  (a).  There 
is  an  express  decision  on  this  point  by  the  twelve  Judges  {b)f 


(a)  In  the  case  of  Rex  v.  Gam* 
mon,  ante,  Vol.  5,  p.  321 . 

(b)  The  case  of  Rex  v.  Rusten, 
1  £a.  P.  C.  438,  which  is  as  follows : 
— *'  Benjamin  Russen  was  master  of 
a  charity  school,  and  was  charged 
with  two  forcible  rapes  on  Anne 
Mayne,  one  of  the  girls  of  the 
said  school,  the  first  fact  being  just 
before,  the  other  just  after  she 
attained  her  age  of  ten  years.  The 
child  swore  to  a  full  proof  in  both 
respects,  [proof  of  both  penetration 
and  emission  being  at  that  time  es- 
sential,] and  her  testimony  was 
corroborated  by  marks  observed  on 
her  linen  at  the  time,  but  she  was 
deterred  by  the  prisoner's  threats 
f^om  making  any  discovery  till 
three  or  four  months  after  the  time. 
For  the  prisoner  it  was  proved  by 
two  surgeons,  whose  testimony  was 
corroborated  by  four  others  who 
had  examined  the  child,  that  the 
passage  of  the  parts  was  so  narrow 
that  a  finger  could  not  be  intro- 
duced, and  that  the  membrane 
called  the  h3rmen  which  crosses  the 


vagina,  and  is  an  indubitable  mark 
of  virginity,  was  perfectly  whole 
and  unbroken,  so  that  she  never 
could  have  been  completely  known 
by  a  man.  But  as  this  membrane 
was  admitted  to  be  in  some  subjects 
an  inch,  in  others  an  inch  and  a 
half  beyond  the  orifice  of  the  va- 
gina, Ashurst,  J.,  who  tried  the 
prisoner,  left  it  to  the  jury  to  say 
whether  any  penetration  were 
proved,  for  if  there  were  any,  how- 
ever small,  the  rape  was  complete 
in  law.  The  jury  found  him  guilty 
and  he  received  judgment  of  death ; 
but  before  the  time  of  execution 
the  matter  being  much  discussed, 
the  learned  Judge  reported  the  case 
to  the  other  Judges  for  their  opi- 
nions, whether  his  direction  were 
proper;  and  upon  a  conference  it 
was  unanimously  agreed  by  all  as- 
sembled, (in  the  absence  of  De 
Grey,  C.  J^  and  Eyre,  B.),  that 
the  direction  of  the  Judge  was  per- 
fectly right  They  held  that  in 
such  cases  the  least  degree  of  pe- 
netration is  sufficient,    though  it 
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Rboina 

9. 

Hughes. 


and  my  Brother  Gumey  ulj%  that  he  does  not  now  hold 
the  same  opinion.  There  is^  therefore^  nothing  in  the  case. 


may  not  be  attended  with  the  de- 
privation of  the  marks  of  virginity. 
It  was  therefore  properly  left  to 
the  jury  by  the  Judge,  and  accord- 
ingly the  prisoner  was  executed." 

A  short-hand  report  of  the  evi- 
dence in  the  case  of  Rex  v.  Rtusetiy 
taken  by  Mr.  Joseph  Gumey,  is 
contained  in  the  short-hand  writer's 
notes  of  the  trials  at  the  Old 
Bailey,  in  the  October  Sessions  of 
1777,  p.  360,  which  will  be  found 
in  the  library  of  Lincoln's  Inn,  and 
also  in  the  city  library  at  Guildhall. 

In  the  case  of  Rex  v.  Rusxen  it 
Is  stated,  that  the  membrane  called 
the  hymen  '*  is  an  indtibitabie  mark 
of  virginity,"  and  that  ''in  some 
subjects  it  was  an  inch  and  in  others 


an  inch  and  a  half  from  the  orifice 
of  the  vagina."  The  first  proposi- 
tion appears  to  be  much  too  strongly 
put,  as  several  cases  are  mentioned 
by  Dr.  Davis,  (Elcm.  of  Midw.  p^ 
102),  and  Dr.  Paris,  (1  Par.  & 
Fonb.  Med.  Jur.  203),  in  which 
the  hymen  was  entire  during  the 
pregnancy  of  the  party,  and  in  one 
case  was  obliged  to  be  divided  by 
a  surgical  operation  at  the  time  of 
the  accouchement.  With  respect  to 
the  second  proposition  there  may 
be  some  doubt,  as  in  all  the  prepar 
rations  in  the  museum  of  the  Royal 
College  of  Surgeons,  in  which  the 
hymen  is  shewn,  it  is  not  more  than 
a  quarter  of  an  inch  from  the  orifice 
of  the  vagina. 


SHREWSBURY  ASSIZES. 


{Crotim  Sick,) 


BEFORE  MR.  BARON  OURNEY. 


Reoina  V.  Ann  Wright^  Mart  Wright^  and  George 

Wright. 

On  a  charge  of  JylURDER. — The  prisoner,  Ann  Wright,  was  charged 
Jpcared'fhl/'  ^t^  tte  murder  of  her  child  by  suflFocating  it,  and  the 
the  child  must    other  prisoners  were  charged  as  aiders  and  abettors. 

have  died  be-  *  " 

fore  it  had  an 

independent  circulation : — Held,  that  as  the  child  had  never  had  an  independent  circulation, 

the  charge  of  murder  could  not  be  sustained. 

On  an  indictment  for  child  murder,  no  one  but  the  mother  can  be  convicted  of  a  conceal* 
ment  of  the  birth  of  the  child. 
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F.  V.  Lecy  for  the  prosecution^  in  his  opening,  said^  that         1841. 
as  the  prisoners  had  no  counsel^  it  was  his  duty  to  call  the        Reoina 
attention  of  the  learned  Baron  to  the  evidence  of  the  sur-       ^  •*• 

Wrioht. 

geon^  who  would  state^  that^  in  his  judgment^  the  child  must 
have  died  before  it  was  fully  bom^  so  as  to  have  an  inde- 
pendent circulation ;  and  that^  if  his  Lordship  agreed  with 
the  opinion  expressed  by  Baron  Parke  in  the  case  of  Rex  v. 
Enoch  (a),  it  would  not  be  necessary  to  proceed  on  the 
capital  part  of  the  charge. 

Gurnet,  B. — I  entirely  concur  in  the  opinion  of  Baron 
Parke,  as  expressed  in  the  case  of  Bex  v.  Enoch. 

Mr.  Martin,  a  surgeon,  was  called,  and  he  stated,  that, 
in  his  judgment,  the  child  must  have  died  before  it  had 
an  independent  circulation. 

F.  V.  Lee. — ^I  propose  to  go  into  evidence  as  to  the  con- 
cealment ;  but  I  apprehend,  that,  under  the  14th  section 
of  the  stat.  9  Oeo.  4,  c.  31, 1  cannot  affect  the  aiders  and 
abettors  with  the  concealment. 

Gurnet,  B. — I  am  of  opinion,  that,  on  this  indictment, 
no  one  can  be  convicted  of  the  concealment  except  the 
mother  of  the  child,  {b) 

The  prisoner,  Ann  Wright,  was  convicted  of 
the  concealment;  and  the  other  pri- 
soners acquitted  altogether. 

F.  V.  Lee,  for  the  prosecution. 

[Attorney — Fox.'] 

(a)  As  to  whether  a  person  could  of  Bex  v.  Dougku,  ante,  Vol.  7, 

be  indicted  for  a  misdemeanor  in  p.  644. 
counselling  a  concealment  of  the  (6)  Ante,  Vol.  5,  p.  539. 

birth  of  a  dead  child,  see  the  case 
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HEREFORD  ASSIZES. 
{Croum  Side.) 

BEFORE    MR.   JUSTICE   COLERIDGE. 


Regina  V.  Charles  Page. 

An  indictment  Jl  ELONY. — The  indictment,  which  was  upon  sect.  7  of 
wun^fdf  2  WiU.  4,  c.  34  (a),  for  a  felony,  stated,  that,  at  the  assizes 
coin,  knowing    holdcn  at  Hereford,  on  the  3rd  day  of  August,  in  the 

it  to  be  counter-  '  j  -zs        ^ 

feit(afterapre-  4  Will.  4,  '^  Charles  Page,  toff ether  unth  one  Thonuu  Page, 
tion),  charged  by  the  names  and  descriptions  of  Charles  Page,  late  of  the 
loner  did^utter  p8™h  of  Bromyard,  in  the  county  of  Hereford,  labourer, 
a  counterfeit      ^^^^  Thomas  Page,  late  of  the  same,  labourer,  was  in  due 

half-crown  to  ^^  '  '  .       , 

E.  H.,  "know-  form  of  law  tried  and  convicted  by  a  certain  jury  of  the 
to  be  false  and  couutry,  duly  taken  and  sworn,  between  our  said  late 
^XthluhT  '^^^^  *^®  ^^S  ai^d  the  said  C.  P.  and  T.  P.  in  that  behalf, 
allegation  of  the  uDOu  a  Certain  indictment  then  and  there  depending  against 

scienter  was  ,  .  . 

sufficient,  and  them  the  Said  C.  P.  and  T.  P.,"  for  uttering  one  counterfeit 

"  knowing/'  shilling,  "  knowing  the  same  to  be  false  and  counterfeit,^' 

toT*i*  to^^'*  having  in  their  possession   another  counterfeit   shilling, 

the  prisoner,  "  And  thereupon  it  was  considered  by  the  Court  there  that 

and  not  to  , 

£.  H.,  who  was  the  said  Charles  Page  should  be  imprisoned  and  kept  to  hard 
demrand"that"  labour  iu  thc  House  of  Correction  of  Hereford  for  two 
the  scienter        years."     And  that  the  prisoner  having  been  so  convicted, 

must  be  taken      *^  r  o  » 

to  apply  to  the    afterwards  did  utter  a  counterfeit  half-crown  to  Elizabeth, 

time  of  the 
uttering,  al- 
though it  was  not  stated  to  be  "  then  and  there."  ^ 

An  indictment  stated,  that  at  the  assizes  holden  at  H.,  on  the  Srd  of  August,  4  WilL  4, 
"  C.  P.  (the  present  prisoner),  together  with  one  T.  P.,  by  the  name  and  description  of  C.  P., 
late  of  B.,  in  the  county  of  FI.,  labourer,  and  T.  P.,  late  of  the  same,  labourer,  was  in  due  form 
of  law  tried  and  convicted,"  by  a  certain  jury  duly  taken,  "  between  our  said  late  Lord  the 
King  and  the  said  C.  P.  and  T.  P.,"  upon  an  indictment  against  them  for  uttering  counterfeit 
coin,  they  having  other  counterfeit  coin  in  their  possession,  "  and  thereupon  it  was  considered 
by  the  Court  there  that  the  said  C.  P.  should  be  imprisoned  for  two  years."  The  record  of  the 
conviction  of  C.  P.  stated  his  conviction,'and  the  acquittal  of  T.  P. : — Held,  that  this  was  no  va- 
riance, and  that  this  allegation  in  the  indictment  did  not  import  that  T.  P.  was  convicted. 

(a)  Set  out  in  Jerv.  Arch.  8th  Ed.  p.  503. 
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the  wife  of  Thomas  Hale,  "  knowing  the  same  to  be  false 
and  counterfeit^'  (a).     The  record  of  the  4  Will.  4  was 


1841. 


(a)  The  form  of  the  indictment 
was  as  follows  : —  "  Herefordshire 
to  wit.  The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present, 
that  heretofore  (to  wit),  at  the  as- 
sizes and  general  delivery  of  the 
gaol  of  our  Lord  the  late  King, 
holden  at  Hereford,  in  and  for  the 
county  of  Hereford,  on  Saturday, 
the  3rd  day  of  August,  in  the  4th 
year  of  the  reign  of  our  late  Sove- 
reign Lord  William  the  Fourth, 
by  the  grace  of  God  of  the  United 
Kingdom,  &c.,  before  the  Right 
Hon.  Sir  N.  C.  7mdal,  Knight, 
Chief  Justice  of  our  said  late  Lord 
the  King,  of  his  Court  of  Common 
Pleas  at  Westminster;  Sir  John 
Gurney,  Knight,  one  of  the  Barons 
of  our  late  Lord  the  King,  of  his 
Court  of  Exchequer  at  Westmin- 
ster, and  others  their  fellows,  jus- 
tices, &c. ;  Charles  Page,  together 
with  one  Thomas  Page,  by  the 
names  and  descriptions  of  Charles 
Page,  late  of  the  parish  of  Brom- 
yard, in  the  county  of  Hereford, 
laboiu'er,  and  Thomas  Page,  late 
of  the  same,  labourer,  was  in  due 
form  of  law  tried  and  convicted  by 
a  certain  jury  of  the  country,  duly 
taken  and  sworn  between  our 
said  late  Lord  the  King  and  the 
said  Charles  Page  and  Thomas 
Page  in  that  behalf,  upon  a  cer- 
tain indictment  then  and  there  de- 
pending against  them  the  said 
Charles  Page  and  Thomas  Page, 
for  that  they,  the  said  Charles  Page 
and  Thomas  Page,  on  the  14th  day 
of  July,  in  the  4  th  year  of  the 
reign  of  our  late  Sovereign  Lord 
William  the  Fourth,  by  the  grace  of 

D  D 


God,oftheUnited  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender 
of  the  Faith,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county 
aforesaid,  one  piece  of  false  and 
counterfeit  coin,  resembling  and 
apparently  intended  to  resemble 
and  pass  for  a  piece  of  the  late 
King's  current  silver  coin,  called  a 
shilling,  unlawfully,  unjustly,  and 
deceitfully  did  utter  and  put  off  to 
one  Mary  Ann  Watkins,  spinster, 
knowing  the  same  to  be  false  and 
counterfeit,  and  that  they,  the  said 
Charles  Page  and  Thomas  Page,  at 
the  time  of  such  uttering  and 
putting  off  the  said  piece  of  false 
and  counterfeit  coin  as  aforesaid 
(to  wit),  on  the  same  day  and  in 
the  year  aforesaid,  at  the  parish 
aforesaid,  &c.,  had  in  their  posses- 
sion, besides  the  said  piece  of  false 
and  counterfeit  coin  so  uttered  and 
put  off  as  aforesaid,  one  other  piece 
of  false  and  counterfeit  coin,  re- 
sembling and  apparently  intended 
to  resemble  and  pass  for  a  piece  of 
the  late  King's  current  silver  coin, 
called  a  shilling,  knowing  the  said 
last-mentioned  piece  of  false  and 
counterfeit  coin  to  be  false  and 
counterfeit,  in  contempt  of  our  said 
Lord  the  King  and  his  laws,  to  the 
evil  example  of  all  others  in  the 
like  case  offending,  against  the  form 
of  the  statute  &c.,  and  against  the 
peace  &c. :  And  further,  that  the 
said  Charles  Page  and  Thomas 
Page,  on  the  14th  day  of  July,  in 
the  4th  year  aforesaid,  with  force 
and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  one  piece 
of  false  and  counterfeit  coin,  re- 
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put  in :  it  stated  the  conviction  of  Charles  Page,  and  the 
acquittal  of  Thomas  Page ;  and,  (as  it  was  stated  at  first,) 
contained  the  words  "  then  and  there,"  before  ''  knowing 
the  same  to  be  false  and  counterfeit.'^ 


C.  Phillips. — 1st,  There  is  a  variance.  The  present  record 
omits  ''  then  and  there,*'  in  the  writ  of  the  former  record. 
And  the  present  record  shews  no  offence ;  for,  without  the 
words,  "  then  and  there"  before  "  knowing,"  no  offence  is 
stated ;  knowing  may  mean  at  any  other  time  than  when 
the  uttering  took  place.  2ndly,  There  is  a  variance.  The 
allegation  in  the  present  indictment  means  that  both 
Charles  Page  and  Thomas  Page  were  convicted,  whereas 
the  latter  was  acquitted. 

Greaves,  and  Skinner,  for  the  prosecution. — 1st,  The  re- 


sembling, and  apparently  intended 
to  resemble  and  pass  for  a  piece  of 
the  late  King's  current  silver  coin, 
called  a  shUling,  unlawfully,  un- 
justly and  deceitfully  did  utter 
and  put  off  to  the  said  Mary  Ann 
Watkins,  knowing  the  same  to  be 
false  and  counterfeit,  in  contempt 
of  our  said  late  Lord  the  King 
and  his  laws,  to  the  evil  example 
&c.,  against  the  form  &c.,  and 
against  the  peace  &c.:  And  there- 
upon it  was  considered  by  the 
Court  there,  that  the  said  Charles 
Page  should  be  imprisoned  and 
kept  to  hard  labour  in  the  House 
of  Correction  for  the  county  of 
Hereford  for  two  years,  as  by  the 
record  thereof  doth  more  fully  ap- 
pear. And  the  jurors  aforesaid  now 
here  sworn  and  charged  to  inquire 
for  our  said  Lady  the  Queen  for 
the  body  of  the  county  of  Hereford, 
upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Charles 
Page,  late  of  the  paristh  of  Ross, 


in  the  county  of  Hereford,  labourer, 
having  been  so  convicted  as  afore- 
said, afterwards  (to  wit),  on  the 
31st  day  of  December,  in  the  4th 
year  of  our  Sovereign  Lady  Queen 
Victoria,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of 
the  Faith,  with  force  and  arms,  at 
the  parish  of  Ross  aforesaid,  in  the 
county  of  Hereford  aforesaid,  one 
piece  of  false  and  counterfeit  coin, 
resembling,  and  apparently  intend- 
ing to  resemble  and  pass  for  a  piece 
of  the  Queen's  current  silver  coin 
called  a  half-crown,  unlawfully, 
unjustly,  deceitfully  and  feloniously 
did  utter  and  put  off  to  one  Eliza- 
beth, the  wife  of  Thomas  Hale, 
knowing  the  same  to  be  false  and 
counterfeit,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to 
the  evil  example  &c.,  against  the 
form  of  the  statute  &c-,  and  against 
the  peace  &c. 
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cord  produced  lias  not  the  words  '^  then  and  there;  2ndl7^  1841. 
the  offence  is  sufficiently  stated  even  upon  demurrer^  with- 
out inserting  the  words  '^  then  and  there''  to  the  scienter ; 
^'  knowing''  is  a  participle  in  the  present  tense^  and  there- 
fore imports  that  the  knowledge  existed  at  the  time  of  the 
uttering.  It  has  been  held  (a),  that  an  indictment^  stating 
that  ^'  A.  B.  being  an  officer^"  is  a  sufficient  averment  that 
A.  B.  was  an  officer  at  the  time :  but  the  record  set  out 
was^  at  all  events^  good  after  verdict^  as  it  follows  the 
words  of  the  statute.  Srdly^  There  is  no  variance  or  mis- 
description of  the  record.  The  indictment  does  not  im- 
port that  both  the  Pages  were  convicted,  but  only  that 
Charles  Page  was  convicted.  Charles  Page  is  the  nomi- 
native to  "  was  tried  and  convicted,"  and  the  judgment 
shews  that  he  alone  was  convicted.  If  both  had  been 
convicted,  the  indictment  would  have  alleged  that  C.  P. 
and  T.  P.  were  tried  and  convicted,  and  would  have  stated 
the  judgment  against  both.  At  all  events,  if  there  be  a 
misdescription,  it  is  wholly  immaterial.  It  would  have 
been  enough  to  have  alleged  that  Charles  Page  was  con- 
victed, without  introducing  Thomas  Page's  name  at  all. 
The  introduction,  therefore,  in  a  parenthesis,  of  his  name, 
cannot  afford  any  ground  for  holding  that  there  is  a  va- 
riance. 

Coleridge,  J. — First,  as  to  the  omission  of  the  words 
"  then  and  there"  to  the  scienter:  it  is  objected,  that  the 
indictment  does  not  shew  any  offence,  the  objection  as  to 
the  variance  being  removed,  because  the  original  indict- 
ment does  not  contain  the  words  "  then  and  there."  Sup- 
pose the  omission  of  those  words  would  have  made  the 
original  indictment  bad  on  demurrer,  yet  after  verdict  it 
would  have  been  good,  being  in  the  words  of  the  statute ; 
and  that  being  so,  the  prosecutor  had  to  set  out  a  record 
without  those  words,  and  the  prosecutor  was  right  in  not 

(a)  See  the  cases  of  Rex  v.  JohntoHy  2  Roll.  Rep.  226;  and  Rex 
V.  Somerlon,  7  B.  &  C.  463. 
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1841.  setting  them  out.  As  to  the  objection^  that  the  present^ 
indictment  discloses  no  offence:  I  at  first  thought  that 
there  was  some  weight  in  the  argument^  that  the  know- 
ledge  might  have  been  before  or  after  the  uttering;  but, 
on  the  other  hand^  I  am  struck  with  the  observation  of 
Mr.  Greaves,  that  the  participle  "  knowing/'  in  the  present 
tense,  must  have  reference  to  the  act  of  uttering ;  and  cer- 
tainly the  words  of  the  statute  are  the  same,  and  they  must 
be  taken  to  apply  to  the  time  of  the  uttering.  The  next  ob- 
jection divides  itself  into  two  points :  the  first  is,  whether 
there  is  any  conviction  and  judgment  alleged.  Now  let 
us  try  that,  by  supposing  that  nothing  had  been  said 
about  Thomas  Page,  and  it  is  clear  that  it  would  have 
been  quite  sufficient.  But  I  am  to  take  it  with  the  words 
respecting  Thomas  Page;  and  then  the  question  is,  whether 
this  is  a  variance  in  point  of  description.  Now,  if  those 
words  necessarily  import  that  on  the  former  indictment 
both  were  convicted,  the  production  of  this  record  would 
be  a  variance.  Upon  that  my  mind  is  not  free  from 
doubt.  It  says,  that  Charles  Page,  together  with  Thomas 
Page,  by  the  names  and  descriptions  of  so  and  so,  vhi9 
convicted.  I  am  inclined  to  think,  that  it  means  that 
Charles  Page  was  tried  and  convicted.  However,  I  have 
so  much  doubt,  that  I  think  I  ought  not  to  stop  the  case ; 
but  I  will  reserve  the  point. 

Verdict — Guilty. 

Greaves,  and  Skinner,  for  the  prosecution. 
C  Phillips,  for  the  prisoners. 

[Attomies — Powell  and  ■.] 


In  the  ensuing  term  the  case  was  considered  by  the 
fifteen  Judges,  who  held  the  conviction  right  (a). 

(<j)  See  the  case  of  Rcgina  v.  Jones  and  PayCj  post,  p.  763. 


OXFORD  CIRCUIT,  4  VICT.  761 

1841. 

Regina  v.  Ann  Jones  and  Charles  Page. 

JMlSDEMEANOR. — ^The  defendants  were  jointly  in-  An  indictment 
dieted  for  uttering  a  counterfeit  half-crown  twice  on  the  uucrintTcoun^ 
same  day.     The  indictment  charged  that  the  defendants,  [^^f^^^  ^*''"» 

•^  o  '  twice  on  the 

on  the  Slst  of  December,  4  Vict.,  at  &c.,  "  one  piece  of  false  «anne  day, 

charffcd  ftn  ut' 

and  counterfeit  coin,  resembling,  and  apparently  intended  tenng  of  a 
to  resemble  and  pass  for  a  piece  of  the  Queen^s  current  crownVand^that 
silver  coin,  called  a  half-crown,  unlawfully,  unjustly,  and  ^**®  defendants 
deceitfully  did  utter  and  putoff  toAnn  Green,  single  woman,  day  "one  other 
knowing  the  same  to  be  false  and  counterfeit;  and  that  and  counterfeit 
the  said  Ann  Jones  and  Charles  Page  afterwards,  to  wit,  on  iJ^o^a  ""  oi*,|ln 
the  day  of  such  uttering  and  putting  off  the  said  piece  of  false  'cwnnbiing,  and 

^  ^       apparently  in- 

and  counterfeit  as  aforesaid^  in  the  fourth  year  aforesaid,  tended  to  re- 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  fo™  a^ptcce^of* 
aforesaid,  one  other  piece  of  false  and  counterfeit  coin,  curr^^t^^'Jye, 
resembling,  and  apparently  intended  to  resemble  and  pass  coin,  called 

a  half-crown, 

for  a  piece  of  the  Queen's  current  silver  coin,  called  a  half-  unlawfully/' 
crown,  unlawfully,  unjustly,  and  deceitfully  did  utter  and  ^^k  put  off  t" 
put  off  to  one  Sarah  Ann,  the  wife  of  William  George,  °°®  ^j^^»  J^® 
knowing  the  same  to  be  false  and  counterfeit/'    Contra  knowing  the 

^  ,        ^ .     ^  *  same  to  be  false 

formam  statuti  et  contra  pacem.  and  counter- 

It  was  proved,  that  the  defendants  were  seen  together  ["^^  [y^^^*^ 
on  the  morning  of  the  31st  of  December,  1840,  and  that  "ion  of  the  word 

^  .  '  '  «*  coin/' did  not 

they  went  about  the  town  of  Ross  in  Company,  and  that  render  the  in- 
they  went  together  to  the  George  Inn  at  about  half-past  as  the  words ' 
two  p.  M.,  and  that  Page  went  in,  leaving  Jones  in  the  street,  cg^terfeU  " 
about  twelve  yards  from  the  door :  Page  passed  a  bad  half-  ?**8ht  be  re- 

•^  ^  .  .  jected  as  sur- 

crown  to  Ann  Green  in  a  room  in  the  George,  which  was  piusage,  and 

the  indictment 
would  then  be, 
"  one  other  piece  resembling,  and  apparently  intended  to  resemble  and  pass  fbr  a  piece  of  the 
Queen's  current  silver  coin,  called  a  half-crown :" — Held,  also,  that  the  allegation  of  the  scienter 
was  sufficient,  and  that  the  word  *'  knowing"  must  be  taken  to  apply  to  the  prisoner  and  not 
to  "  S.  A.,  the  wife  o(  W.  G.,*'  who  was  the  last  antecedent,  and  that  the  scienter  must  be  taken 
to  apply  to  the  time  of  the  uttering,  although  it  was  not  stated  to  be  "then  and  there." 

On  an  indictment  for  a  joint  uttering  of  counterfeit  coin,  where  both  defendants  are  not  pre- 
sent at  the  time  of  the  uttering,  the  true  question  seems  to  be,  whether  th^  one  was  so  near 
the  other  as  to  help  the  other  to  get  rid  of  the  counterfeit  coin. 
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out  of  the  sight  of  Jones ;  Page  then  came  out  and  joined 
Jones^  and  they  soon  afterwards  went  together  to  the 
Sadlers'  Arms,  into  which  Jones  went  and  passed  another 
bad  half-crown  to  Sarah  Ann  George,  Pi^e  being  on  the 
outside  of  the  house  about  twelve  yards  from  the  door, 
and  out  of  sight  from  the  place  where  Jones  passed  the 
half-crown.  Jones  was  then  apprehended,  and  Page  was 
also  apprehended  at  the  place  where  Jones  had  left  him. 

C.  Phillips,  for  the  defendants. — I  submit  that  the  in- 
dictment is  bad,  first,  because  the  words  "then  and  there" 
are  omitted  before  the  word  "knowing;"  (a)  secondly,  the 
word  "coin"  is  omitted  after  the  word  "counterfeit;" 
thirdly,  the  word  "  knowing"  applies  to  Ann  Green,  the 
last  antecedent,  and  not  to  the  prisoners.  Suppose  it  had 
been  an  uttering  "to  Ann  Green,  having  a  black  gown 
on,"  then  the  word  "  having"  would  clearly  have  referred 
to  Ann  Green. 


Greaves. — The  first  objection  I  answered  in  the  last  case. 
Secondly,  the  absence  of  the  word  "coin"  makes  nothing 
insensible.  It  is  like  the  case  of  repeating  the  Christian 
name  without  the  sirname,  and  it  has  been  held,  that 
if  a  wrong  sirname  be  given  in  the  second  instance,  it 
may  be  rejected  and  the  indictment  be  good.  Lastly, 
reading  the  indictment  according  to  common  sense,  no 
one  can  doubt  that "  knowing"  refers  to  the  defendants. 
In  Rex  V.  Wright  {b),  it  was  held  that  the  true  rule  is  so 


(a)  See  the  preceding  case. 

(6)  3  N.  &  M.  892.  In  that  case 
the  indictment  charged  that  the  de- 
fendant, at  the  township  of  Wa- 
vertree,  on  a  highway //i^re,  leading 
from  Wavertree  towards  Childwall 
to  another  highway  leading  from 
Wavertree  towards  Little  Wootton, 
hy  a  wall  there  by  him  erected,  had 
encroached.  It  was  contended,  that 
the  word  there  must  be  taken  to 


refer  to  the  last  antecedent,  and 
must  be  taken  to  mean  Little  Woot- 
ton ;  but  Lord  Chief  Justice  Tm- 
dalf  in  delivering  judgment  in  the 
Exchequer  Chamber,  said — "  It  is 
contended  in  argument  by  the 
plaintiff  in  error,  that  the  word 
'there'  must  of  necessity  be  referred 
to  the  last  antecedent,  that  is,  to 
Little  Wootton.  The  answer  ap- 
pears to  us  to  be,  that  the  only  way 
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to  read  an  indictment  as  to  make  sense  of  it,  and  not  to 
put  any  strained  construction  on  it. 

C.  Phillips  referred  to  the  case  of  Kelly  v.  Partington  (a). 


184U 


Greaves. — ^All  that  was  there  decided  was,  that  the  words 
used  did  not  amount  to  a  libel. 


Coleridge,  J.,  (having  conferred  with  Gurnet,  B.) — 
Three  objections  have  been  made.  The  first  is  as  to  the  ab- 
sence of  the  words  "  then  and  there,''  as  to  which  it  has 
been  said  that  ''knowing'*  might  refer  to  the  past  or  the 
present.  But  reading  the  word  "knowing"  as  a  parti- 
ciple in  the  present  tense,  I  must  take  it  to  import  the 
present  time.    In  order  to  make  it  mean  anything  else, 


of  reading  the  indictment,  so  as  to 
make  sense  of  it,  is  by  considering 
the  township  of  Little  Wootton  to 
be  stated  in  the  indictment  merely 
as  the  terminus  of  one  of  the  cross 
highways,  and  in  that  case  there 
can  be  no  ambiguity  in  the  con- 
struction of  the  indictment,  as 
the  word  '  there '  cannot  refer  to 
that  high  way  f  but  must  of  neces- 
sity refer  to  the  highway  in  ques- 
tion, namely,  that  at  Wavertree, 
and  we  think  that  if  there  is  no 
necesnary  ambiguity  in  the  con- 
struction of  the  indictment,  we 
are  bound  not  to  create  one,  by 
reading  the  indictment  in  the  only 
way  which  will  make  it  unintel- 
ligible. In  Ogle's  cote  (2  H.  P.  C. 
180),  the  sense  is  ambiguous.  The 
assault  may  as  well  have  been  made 
at  N.  in  the  county  aforesaid^  as  at 
F.  in  the  county  aforesaid^  of  which 
place  the  defendant  is  described  by 
his  addition.  It  is  just  as  sensi- 
ble whether  the  reference  is  made 
to  the  one  or  to  the  other.  There  was 


therefore  an  uncertainty  in  that 
case,  which  was  held  to  be  fatal. 
But  in  this  case  the  nuisance  by 
erecting  a  wall,  which  is  local, 
must  be  at  Wavertree,  where  the 
road  is  already  described  to  be,  it 
could  not  possibly  be  at  Wootton. 
There  is  therefore  no  uncertainty, 
and  the  word  '  there  *  must  conse- 
quently be  held  to  refer  to  the  only 
antecedent  which  can  make  sense 
of  the  indictment,  that  is,  to  Wa-> 
vertree." 

(a)  2  N.  &  M.  460.  In  that 
case  the  declaration  stated  that  the 
defendant  said  of  the  plaintiff  "  she 
secreted  1«.  Qd.  under  the  till,  ttat- 
ing  these  are  not  times  to  be  robbed;** 
and  this  was  held  to  import  that 
the  plaintiff,  when  secreting  the 
Is,  6</.,  had  used  the  latter  words, 
and  that  therefore  the  declaration 
did  not  contain  that  which  was  ac- 
tionable per  se ;  and  Mr.  Justice 
/.  Parke  said,  "  We  can  only  con- 
strue the  words  in  their  grammati- 
cal sense." 
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"  after  that."  The  second  objection  is  the  absence  of  the 
word  '^  coin/'  and  as  to  that  I  am  of  opinion  that  I  may 
reject  the  words  "  of  false  and  counterfeit/'  and  then  it 
will  standi  that  they  "  afterwards,  to  wit,  on  the  day  of 
such  uttering  and  putting  off  the  said  piece  as  aforesaid," 
which  will  be  good.  The  last  objection  was  the  one 
about  which  alone  I  had  any  doubt,  and  that  was  the 
absence  of  any  thing  pointing  the  word  "knowing''  to 
the  defendants,  so  that  it  may  be  said  to  refer  to  Ann 
Green.  There  is  no  obscurity  in  the  statute,  and  the 
precedents  certainly  run  "  he  the  said  A.  B.,  knowing," 
and  no  doubt  the  indictment  would  have  been  better  drawn 
if  it  had  so  stated ;  but  still  if  this  indictment  read  ac- 
cording to  common  sense  is  intelligible,  that  is  suffi- 
cient. I  must  take  the  indictment  by  itself  without  the 
aid  of  the  statute,  but  I  own  that  I  think  that  any  one  read- 
ing  it  would  understand  that  the  word  "knowing"  re- 
ferred to  the  defendants.  All  that  is  said  to  be  done  in 
the  indictment  is  said  to  be  done  by  the  defendants,  and 
therefore  "knowing"  must  be  taken  to  refer  to  them  in 
the  absence  of  anything  else.  My  brother  Gumey  is 
entirely  of  the  same  opinion.  However,  I  feel  consider- 
able diflSculty  in  saying  that  there  is  any  evidence  of  a 
joint  uttering  by  both  the  defendants.  Mr.  Greaves,  how 
do  you  say  there  was  a  joint  uttering  ? 

Greaves, — I  say  that  the  uttering  of  Page,  when  Jones 
stood  at  the  door  of  the  George  Tnn,  was  the  act  of  Jones 
as  well  as  Page;  and  the  uttering  of  Jones,  when  Page 
stood  at  the  door  of  the  Sadlcrs'  Arms,  was  the  act  of  Page 
as  well  as  of  Jones,  and  I  rely  on  the  cases  of  Rex  v.  Man-- 
ners  (a),  and  Rex  v.  Skerrit  [b)  and,  I  ought  to  add,  that  it 
seems  that  those  cases  have  been  considered  as  though  they 
were  felonies ;  whereas  they  were,  misdemeanors,  and  in  mis- 

(«)  Ante,  Vol.  7,  p.  801.  (b)  Ante,  Vol.  2,  p.  427. 
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demeanor  every  one  is  a  principal^  whether  present  at  the        1841. 
fact  or  not.  Regina 


Coleridge^  J. — I  think  that  the  case  of  Rex  v.  Skerrit 
is  the  nearest  to  this. 

C.  PhUUps  addressed  the  jury  for  the  defendants. 

Coleridge^  J.  (in  summing  up). — ^The  question  here  is, 
wliether  you  are  satisfied  that^  in  point  of  fact^  both  these 
prisoners  did  the  act.  In  order  to  illustrate  the  difficulty 
I  feel,  suppose  Ann  Jones  in  the  morning  had  uttered 
a  bad  half-crown,  and  Charles  Page  in  the  afternoon  had 
uttered  another,  it  is  clear  that  Ann  Jones  would  have  had 
nothing  to  do  with  what  Charles  Page  did,  or  Charles  Page 
with  what  Ann  Jones  did,  and  therefore  both  would  be 
guilty  of  a  single  uttering  only ;  but  the  way  in  which  it 
is  sought  to  make  out  that  both  joined  in  uttering  is  this  : 
They  say  that  at  the  time  Ann  Jones  uttered,  Charles 
Page  was  so  near  that  the  act  she  did  might  be  con- 
sidered as  his  act ;  but  I  doubt  very  much  whether  the 
evidence  shews  that  that  was  so.  It  seems  to  me,  that 
the  true  question  is  this,  whether  the  one  was  remaining  so 
near  to  the  other  as  to  help  the  other  to  get  rid  of  the 
counterfeit  coin.  I  own  I  see  considerable  difficulty  on 
this  evidence  in  finding  both  the  prisoners  guilty,  but  you 
may  find  either  guilty. 

The  Jury  found  both  the  defendants  guilty. 
Greaves,  and  Skinner,  for  prosecutors. 
C.  Phillips,  for  defendants. 

[Attornies — Powell,  and .] 
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Jones. 
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MONMOUTH  ASSIZES. 
{CivU  Side.) 

BEFORE    MR.  JUSTICE    COLERIDGE* 


Jenkins  t;.  Phillips. 

Inanacdon  oLANDEB. — ^The  declaration  stated^  that  the  plaintiff 
declaration  was  a  Baptist  minister^  and  was  retained  and  employed  by 
dcfendal^t*Miid^  *^®  members  of  a  Baptist  congregation  at  Blaenafon,  in 
of  the  plaintiff,   the  countv  of  Monmouth,  for  sreat  gain,  profit,  and  re- 

"Hciaathief,  ^  .       .        -         ,    -      ' 

a  swindler,  and  ward,  paid  to  the  plaintiff  m  that  behalf,  to  preach  the 

ThelTcfendMit  Gospcl,  and  that  the  defendant  spoke  the  follovdng  words 

pleaded  no^^  ^f  ^j^g  plaintiff:—"  He  is  a  thief,  a  swindler,  and  a  forger, 

words  were  and  1  havc  letters  in  my  pocket  to  prove  it.     I  have  the 

been  spoken  in  letters  at  Bristol  that  he  is  a  forger.     He  stole  wood,  the 

I^tutiere  Property  of  Francis  James.''    The  declaration  also  stated, 

of  the  same  ^s   special   damage^   that  the  plaintiff  had    been   "  dis- 

meaning  as  the  . 

English  words  misscd  by  the  said  members  &om  the  situation  and  office 
declaration.  of  minister  to  the  said  Baptist  chapel,  and  had  lost  all  the 
The  Judge  at     profits  and  emoluments  which  would  otherwise  have  arisen 

the  trial  allowed  ^ 

the  declaration    and  accFucd  to  him,  the  plaintiff,  as  such   minister   or 

to  be  amended  -jii*  .•         j-i-  -j 

under  the  stat.  preacher  as  aforesaid,  by  being  contmued  in  his  said 
c  42*  8  23,  by  situation,  as  he  might  and  otherwise  would  have  been.'' 
i"»7^Jn«  *V      Plea— Non  guilty. 

Welsh  words,  ^        "^ 

and  directed  the 
trial  to  be  post- 
poned till  the  next  day,  on  the  terms  of  the  plaintiff  paying  the  costs  of  the  day,  and  making  a 
deposit  of  £15  with  the  associate  for  those  costs,  subject  to  taxation  ;  and  his  Lordship  said,  that 
if  on  the  next  day  the  defendant's  counsel  would  give  him  reason  to  believe,  that  the  defendant 
would  justify  the  Welsh  words,  his  Lordship  would  then  put  the  plaintiff  to  withdraw  the  record. 

In  such  a  case  the  amendment  ought  actually  to  be  made  by  translating  the  English  words  in 
the  declaration  into  Welsh  words  of  the  same  meaning,  and  inserting  those  Welsh  words  in  the 
declaration. 

In  cases  of  doubt  the  Judge  at  the  trial  will  allow  amendments  under  the  stat  3  &  4  W^ill.  4, 
c.  42,  s,  23,  because  that  section  provides  a  remedy  if  the  Judge  allows  an  amendment  which 
ought  not  to  be  made,  but  gives  no  remedy  in  any  case  in  which  the  Judge  has  refused  to  allow 
an  amendment. 
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On  the  part  of  the  plaintiff  three  witnesses  were  called  i841. 
to  prove  the  speaking  of  the  words,  they  were  all  exa- 
mined in  the  WeUh  language  through  an  interpreter,  and 
they  all  stated  that  the  words  were  spoken  by  the  defend- 
ant in  the  Welsh  language,  but  when  translated  the 
words  proved  were  to  precisely  the  same  effect  as  those 
set  forth  in  the  declaration. 

Ltidlow,  Serjt.,  for  the  defendant. — I  submit  that  this 
is  a  fatal  variance.  The  Wekh  words  should  have  been 
set  out  in  the  declaration,  and  also  a  translation  (a). 

Tajfourd,  Serjt.,  for  the  plaintiff,  applied  for  leave  to 
amend  under  the  23rd  section  of  the  stat.  3  8z;  4  Will.  4, 
c.  42  (&),  by  inserting  the  Welsh  words  in  the  declaration* 

Whateley,  for  the  defendant. — We,  by  our  plea,  only 
deny  speaking  the  English  words. 

Tajfourd,  Serjt. — No  one  could  be  misled;  whether  a 
person  is  called  a  thief,  a  swindler,  and  a  forger,  in  one 
language  or  another  can  make  no  difference. 

Ludlow,  Serjt. — I  recollect  a  case  in  which  Baron  Gur- 
fiey,  after  conferring  with  Mr.  Justice  Patteson,  would  not 
allow  an  amendment  to  be  made  by  inserting  additional 
words  in  the  declaration. 

Coleridge,  J. — That  is  a  very  different  case. 

Ludlow,  Serjt. — K  we  had  been  conscious  of  having 
spoken  the  words  in  the  Welsh  language,  we  might  have 
suffered  judgment  to  go  by  default. 

(a)  See  the  cases  of  Zenobio  v.  v.  Franks,  Hob.  126,  and  an  ano- 

Axtellf  6  T.  R.  162,  and  Cook  v.  nymous  case,  lb. 
Cox,  3  M.  &  S.  110;  and  also  as  (b)  Set  out  ante,  VoL  6,  p.  531, 

to  Welsh  words  the  case  of  Slater  n.  (a). 
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Jenkins       ^T^oh  was  an  action  against  a  sheriff  for  an  escape^  in  which 

V-  the  defendant  pleaded  not  guilty^  and  that  he  did  not  arrest 

.  A  HILLIP8* 

the  party ;  there  was  no  amendment  made  at  the  trial;  and 
the  jury  found  both  the  issues  for  the  defendant^  and  also 
found  that  the  defendant  had  been  guilty  of  negligence 
in  not  arresting  the  party,  and  that  the  plaintiff  had  sus- 
tained damages  to  the  amount  of  30/.,  and  the  plaintiff 
had  judgment  on  that  finding  under  the  24th  section  of 
the  Stat.  3  &  4  Will.  4,  c.  42. 

Ludlow,  Serjt. — The  case  of  Cruest  v.  Elwes  will  stand  as 
a  single  case  for  500  years. 

Whateley, — If  your  Lordship  allows  this  amendment,  it 
will  be  an  entirely  new  declaration.  The  plaintiff  in  his 
declaration  says,  that  the  defendant  spoke  certain  words ; 
and  the  defendant  denies  that  he  did  so.  The  plaintiff 
now  wishes  to  say  that  the  defendant  spoke  other  words  in 
another  language,  but  of  the  same  meaning.  The  defend- 
ant might  have  justified  the  latter  words ;  and  can  it  be 
said  that  this  is  an  amendment  ^'  not  material  to  the  merits 
of  the  case?^^  The  amendments  contemplated,  no  doubt, 
were  either  amendments  of  some  matter  of  form,  or  a 
slight  inaccuracy  of  words. 

Ludlow,  Serjt. — Here  is  not  a  mere  variance  of  some  of 
the  words,  but  every  word  is  different. 

Coleridge,  J. — I  confess  that  I  do  not  think  that  this 
goes  beyond  those  amendments  which  the  statute  autho- 
rizes. The  statute  provides  a  remedy,  if  the  Judge  at  the 
trial  allows  an  amendment  which  ought  not  to  be  permitted ; 
but  there  is  no  remedy  where  the  Judge  does  not  allow 
the  amendment,  therefore,  in  cases  of  doubt,  I  would 
allow  the  amendment  to  be  made. 

(a)  2  N.  &  P.  230. 
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Ludlow,  Seijt. — ^The  costs  ought  to  be  paid  to  us,  and        i84i. 
the  record  withdrawn,  to  let  the  defendant  plead  de  novo.      jenkiks 


Jfhateley, — We  must  have  the  words  written  on  the  re- 
cord before  we  go  on. 

Coleridge,  J. — Certainly.  The  provisions  of  the  act 
of  Parliament  are,  that  where  the  variance  is  not  ma- 
terial to  the  merits  of  the  case,  and  is  one  by  which 
the  opposite  party  cannot  be  prejudiced  in  the  con- 
duct of  his  action,  prosecution,  or  defence,  the  record 
shall  be  forthwith  amended ;  but  where  the  variance  is  in 
some  particular  not  material  to  the  merits,  but  such  as 
that  the  opposite  party  may  have  been  pr^udiced  in  the 
conduct  of  his  action,  prosecution,  or  defence,  the  amend- 
ment is  to  be  upon  payment  of  costs,  withdrawing  the 
record,  or  postponing  the  trial,  as  the  Judge  shall  think 
reasonable.  It  is  under  the  latter  branch  of  this  provision 
that  I  here  give  the  plaintiff  leave  to  amend ;  it  is  better 
to  postpone  the  case  till  to-morrow,  and  the  plaintiff  must 
pay  the  costs  of  the  day. 

Ludlow,  Serjt. — Then  we  must  plead  instanter,  which  is 
a  hardship  on  the  defendant. 

Coleridge,  J. — They  are  really  the  same  words  only  in 
a  different  language.  You  cannot  be  prejudiced.  It  is 
not  enough  for  you  to  tell  me  that  you  may  justify,  but 
you  must  convince  me  that  you  would  do  so.  Give  me 
the  least  reason  to  suppose  that  you  will  justify  the  speak- 
ing of  these  Welsh  words,  and  I  will  make  the  plaintiff 
withdraw  the  record.  I  shall  allow  the  amendment,  and 
let  the  case  stand  over  till  to-morrow ;  and  if  you,  after 
considering  it  to-night,  will  tell  me  that  you  will  justify,  I 
will  put  the  plaintiff  to  withdraw  the  record. 

Talfourd,  Serjt. — They  should  also  say,  that  they  would 
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\    "  words  to  have  been  spoken  in  the  Wekh  language* 

«l  EN  Kino 


Phillips. 


Coleridge^  J, — You  have  no  right  to  insist  on  that 
term. 

Ludlow,  Serjt. — ^The  costs  of  the  day  ought  to  be  taxed^ 
and  paid  immediately. 

Mr.  C.  Bellamy  (the  Associate). — The  costs  are  taxed  in 

London, 

Coleridge^  J. — The  plaintiff  should  deposit  j£15  with 
Mr.  Bellamy. 

Talfourd,  Serjt. — ^Why  should  the  plaintiff  be  obliged  to 
make  a  deposit  more  than  on  a  postponement  for  the 
absence  of  a  witness? 

Coleridge,  J. — It  is  the  price  of  your  being  saved 
from  much  worse.  You  must  deposit  £15^  subject  to  tax- 
ation hereafter. 

Ludlow,  Serjt.^  stated  that  his  client  entirely  withdrew 
any  imputation  that  he  had  made  on  the  plaintiff;  and,  by 
consent, 

A  Juror  was  withdrawn. 

Talfourd,  Serjt.,  and  Godson,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Whateley,  for  the  defendant. 

[Attornies — j1,  Edwards  and  Baker,'] 

See  the  case  of  FosUr  v.  Pointer,  ante,  p.  718,  and  the  case  of  Doe 
d.  Bennett  v.  Zon^,  post,  p.  775. 
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Lloyd  v,  Walkey, 

1^  ASE. — ^The  declaration  stated  that  the  plaintiff^  on  &c.,  in  an  action  for 
*^  was  lawfully  possessed^  as  of  his  own  property^  of  a  cer«  not  properly 
tain  cow  of  the  value  of  £20,  which  was  then  standing  in  onhc"defeX 

a  certain  public  slaughter-house  for  the  purpose  of  being  *n^  >»  * 

slaughter- 
slaughtered  and  cut  up,  and  sold  by  the  plaintiff  in  the  house,  the  de- 
way  of  his,  the  said  plaintiff's,  trade  of  a  butcher;  and  that  by  means' 
the  defendant  was  also  then  possessed  of  a  certain  other  ?*'***at*|,uJ5u5d 
cow,  which  he,  the  defendant,  then  brought  to  and  placed  »t,  gored,  kuud 

•       .  and  dttifoytd " 

in  the  said  slaughter-house,  the  said  cow  of  the  said  plain-  a  cow  of  the 
tiff  then  being  in  the  said  slaughter-house  as  aforesaid;  J  payment  of** 
and  it  then  became  and  was  the  duty  of  the  defendant  to  ^^*:  *"^  ^^^^ 

•^  and  that  the 

tie  up  and  secure  his  said  cow  in  the  said  slaughter-house,  piiantiffhad 
80  that  she  might  be  prevented  from  injuring  the  said  cow  greater  da- 
of  the  plaintiff.     Yet  the  defendant,  not  regarding  his  ^Jgl^^hatThe 
duty  in  that  behalf,  did  not  tie  up  nor  secure  his  said  cow  p»aintiflf  had 

•^  ...  .      sustained  great- 

in  such  a  manner  as  to  prevent  her  from  injuring  the  said  er  damages:— 
plaintiff's  said  cow,  nor  in  any  manner  whatever,  but  then  defendant  could 
left  her  at  large  in  the  said  slaughter-house,  and  so  negli-  denwtiTshew'' 
gently  and  improperly  conducted  himself  in  that  behalf,  ^'^^^^^^PT, 
that,  by  means  of  the  premises,  the  said  cow  of  the  said  the  plaintiff's 
defendant  there  ran  at,  butted  at,  gored,  kiUed  and  destroy-  ^^"  as  Vd- " 
ed  the  said  cow  of  the  plaintiff,  and  also  by  means  of  the  ?*f^l!*^..*® 
premises  the  said  cow  of  the  plaintiff  then  became  of  no  va-  plea, 
lue  to  the  plaintiff,  and  wholly  lost  to  the  plaintiff,  to  the  da- 
mage of  the  plaintiff  of  £20.'^    Plea — a  payment  into  Court 
of  309.,  and  "  that  the  plaintiff  has  not  sustained  damages 
to  a  greater  amount  than  the  said  sum  of  30^.,  in  respect 
of  the  causes  of  action  in  the  declaration  mentioned"  (con- 
cluding with  a  verification).     Replication,  that  the  plain- 
tiff "  has  sustained  damages  to  a  greater  amount  than  the 
said  sum  of  1/.  \0s,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned,"  (concluding  to  the  country). 
It  was  proved,  on  the  part  of  the  plaintiff^  that  his  cow 

VOL.  IX.  £  £  E  N.  F. 
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defendant's  cow  gored  her. 

Whateley,  for  the  defendant,  proposed  to  give  evidence 
to  shew  that  the  plaintiff's  cow  was  not  killed  by  the  de- 
fendant's cow,  but  that  the  plaintiff's  cow,  after  being 
hurt  by  the  defendant's  cow,  was  killed  by  a  butcher.  He 
submitted  that  the  payment  of  money  into  Court  only 
admitted  damages  to  the  amount  paid  into  Court. 

CoLERiDOE,  J. — I  think  that  I  ought  not  to  receive  evi- 
dence that  the  death  of  the  cow  was  caused  by  other 
means  than  those  stated  in  the  declaration,  because  I 
think  that  the  plea  admits  that  the  death  of  the  cow  was 
caused  in  the  manner  stated  in  the  declaration. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff,  damages  j62  beyx>nd 
the  sum  paid  into  Court. 

Ltidlow,  Serjt.  and  W,  J.  Alexander,  for  the  plaintiff. 
Whaieley,  for  the  defendant. 

[Attornies — Matthtwt  and  ShtrrardJ] 
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Doe  on  the  Demise  of  Bennbtt  v.  Long  and  Otbers. 


E 


t  JECTMENT  to  recover  a  house  and  premises^  situate  A.  was  possess- 
in  the  parishes  of  Roget  and  Magor.  The  day  of  the  more  than'20 ' 
demise  laid  in  the  declaration  was  the  27th  of  October,  Ky^^Sif 

1840.  widow  bad  pos- 

Ti.  Jill  session  from 

it  appeared  that  the  lessor  of  the  plaintiff  was  the  eldest  that  time  till 
son  of  both  his  father  and  mother,  and  that  the  father  was  i838.*"b.  was 
in  possession  of  the  property  more  than  sixty  years  ago,  and  ^®  eWestson  of 
continued  in  possession  till  his  death,  he  having  died  in  —Held,  that 
the  house  in  the  year  1817.    His  widow  continued  in  pos-  not  recover  in 
session  tiU  her  death  in  1838.  &f  SL^fi?* 

ther,  because 
/.  -I  more  than  20 

jR.  V.  Richards,  for  the  defendant. — The  lessor  of  the  years  had  eiaps- 
plaintiff  claims  as  the  heir  of  his  father,  and  he  has  been  death^of  his 
out  of  possession  more  than  twenty  years  since  his  father's  ff '**?*"*  yet  that 

*  "^  "^  the  jury  might 

death.  infer  that  the 

property  be- 
longed to  B/s 

Coleridge,  J.  —  The  widow  was  in  possession  more  ^rl?ved*to*her 
than  twenty  years,  and  the  lessor  of  the  plaintiff  is  her  ~ '^/..^'Id 

heir.  descended  to  B. 

as  her  heir 
on  her  death  in 

R.  r.  Richards.— 1{  they  had  not  carried  it  back  to  the  ^^^^\^^  ^on- 
father,  it  might  have  been  so.     The  widow  had  sufficient  cu^'^'ed*  with 

,  ,      ,  other  members 

possession  to  bar  an  entry,  but  no  seism  m  fee.  of  his  family, 

in  letting  land 
to  C.  as  tenant 

Ludlow,  Sent.,  for  the    plaintiff.— The  widow's  pos-  fro««y"'to 

'  •*    '  *  *  year,  and  it  was 

session  was  originally  rightful  or  wrongful.     If  she  had  agreed  that  the 
originally  a  rightful  possession,  the  property  descended  to  paid  to  d.  as 
her  heir ;  if  her  possession  was  originally  wrongful,  she  got  fem?iy.**'B***to 

whom  alone 
the  land  really  belonged,  demanded  rent  of  C,  who  said,  '*  You  are  not  my  landlord."  B  then 
demanded  possession,  which  C.  refused  to  give  up : — Heid,  that  if  the  jury  were  satisfied  that  the 
tur  meaning  of  this  was,  that  C.  asserted  that  B.  and  himself  were  not  in  the  relation  of  land- 
lord and  tenant,  this  was  a  disclaimer;  and  that  C.  was  not  entitled  to  notice  to  quit. 

If  in  ejectment  the  lessor  of  the  plaintiff  rely  on  a  disclaimer,  it  will  be  no  objection  to  his 
recovering,  that  the  disclaimer  was  on  the  day  of  the  demise  laid  in  the  declaration. 

Amendments  under  the  23rd  section  of  the  staL  3  &  4  Will.  4,  c.  42,  cannot  be  made  after 
▼erdict. 

E  E  E  2 
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a  title  by  her  twenty  jean'  possession,  whicli  woi 
descend  to  her  heir. 


Whateley,  on  the  same  side. — ^As  the  widow  t 
possession  for  more  than  twenty  yearsj  she,  under  tl 
3  &  4  WiU.  4,  c.  27,  had  a  fee. 

R.  V.  Richards. — Whether  this  statute  will  or  w 
work  iQJustice,  is  not  for  as  to  consider.  The  lessor 
plaintiff  claims  as  heir  of  his  father,  and  he  was  ke 
of  possession  by  his  mother ;  and  if  the  stat.  3  &  4  T 
c.  27,  had  never  passed,  the  mother's  possession  won 
have  been  adverse  to  the  heir,  and  therefore  conl 
have  been  a  descendible  estste. 

CoLEBiDoz,  J. — I  will  give  you  leave  to  move. 

It  was  opened  by  R.  V.  ^chords,  for  the  defei 
that  the  defendant  Long  was  tenant  to  the  lessor  ( 
plaintiff  and  the  other  members  of  his  family,  and 
that  tenancy  had  never  been  determined. 

To  prove  this,  Mr.  Baldwyn  was  called.  He  said- 
the  month  of  September,  1838, 1  was  present  when  i 
agreed  by  the  lessor  of  the  plaintiff  and  the  other  i 
bers  of  his  family  to  let  this  property  to  the  defer 
Long  for  £30  a  year,  from  the  2nd  of  February,  183£ 
was  then  stated,  that  the  family  of  the  Bennetts 
tenants  in  common,  and  they  asked  me  to  receivf 
rent  for  them." 

In  reply,  Mr.  T.  G,  Philpotts  was  called  to  prove  i 
claimer.  He  smd — "On  the  27th  of  October,  1840, 
companied  the  lessor  of  the  plaintiff  to  the  defendai 
read  over  a  description  of  the  property  from  an  abs 
which  I  now  produce,  and  ths  defendant  said  he  yn 
possession  of  the  whole  of  it.  The  lessor  of  the  phi 
said,  after  me, '  I  hereby  demand  rent  firom  you,  not  hi 
ever  received  any.'  The  defendant  replied,  'You  art 
my  landlord.'    The  lessor  of  the  plaintiff  tlien  said 
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berebj  demand  possession  of  the  whole  of  the  premises/ 
repeating  the  description  from  the  abstract.  The  defend- 
ant refused  to  give  them  up." 

It  was  also  proved  by  a  clerk  of  Mr.  Philpotts^  that 
when  he  served  the  declaration  in  ejectment  on  the  30th  of 
October^  1841,  the  defendant  Long  said,  "  James  Ben- 
nett [the  lessor  of  the  plaintiflF]  is  not  my  landlord." 


776 


1841. 


jR.  F.  Richards  objected,  that  the  plaintiff  must  be  non- 
suited, as  the  disclaimer  was  on  the  day  of  the  demise  laid 
in  the  declaration;  Ha  cited  the  case  of  Doe  d.  Lewis  v, 
Cawdor  (a). 

Coleridge,  J. — In  the  case  of  Doe  dem.  Graves  v. 
Wells  (6),  it  was  held,  that  a  demise  in  ejectment  laid 
on  a  day  on  which  the  forfeiture  of  a  lease  was  incurred,  to 
commence  from  two  days  previous,  was  good.  I  think  thia 
is  no  groimd  of  nonsuit. 


Lttdhw,  Serjt.,  in  reply. — ^It  is  not  essential  to  a  dis* 
claimer,  that  the  person  should  claim  the  property  as  his 
own ;  and  if  a  tenant  denies  that  another  person  is  his 
landlord,  that  is  a  sufficient  disclaimer ;  and  if  that  person 


(a)  1  C.,-  M.,  &  R.  398.  The 
question  in  that  case  was,  whether 
certain  letters  amounted  to  a  dis- 
claimer; and  in  that  case  Baron 
Parke,  in  delivering  judgment, 
■aid,  *<  We  think  that  the  letters 
did  not  amount  to  a  disclaimer;  and 
even  if  they  did,  such  disclaimer 
would  not  he  sufficient,  because  the 
letters  were  written  after  the  day 
of  the  demise ;  and  if  they  are  put 
as  an  admission  of  a  previous  dis- 
claimer, it  is  clear  that  they  ought 
to  amount  to  a  recognition  of  a  dis- 
claimer antecedent  to  the  date  of 
the  day  of  the  demise." 

(b)  2  P.  &  D.  396.    In  the  case 
otRoe  d.  Wrangkam  v.  Ueney^  3 


Wils.  274,  the  ejectment  was  by 
the  heir,  who  claimed  by  descent. 
The  ancestor  died  on  the  1st  of 
January.  The  demise  laid  in  the 
declaration  was  on  the  1st  of  Janu- 
ary, to  hold  from  previous  3lst  of 
December,  and  it  was  held  good, 
and  the  plaintiff  succeeded  in  the 
ejectment.  The  case  of  Doe  d. 
Graves  v.  Welle  also  decides,  that 
a  denial  by  parol  of  a  landlord's 
title  does  not  incur  a  forfeiture  of 
a  lease  for  years;  and  Mr.  Justice 
Patteton  there  observes,  that  "there 
are  many  cases  where  a  term  from 
year  to  year  has  been  forfeited  by 
disclaimer,  but  those  cases  turn  on 
the  doctrine  of  waiver," 


Long. 
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1841.        ^  ^  landlord^  he  may  recover  the  demised  premises  by 
ejecfcment,  without  any  notice  to  quit. 

CoLERiDOE^  J.   (in  summing  up). — I  think  that  we 
should  infer  that  this  property  belonged  to  the  mother  of 
the  lessor  of  the  plaintiff;  that  it  survived  to  her  upon  her 
husband's  deaths  and  descended  to  the  lessor  of  the  plain- 
tiff, as  her  heir,  upon  her  death  in  the  year  1838.    Taking 
tiiat  to  be  so  the  lessor  of  the  plaintiff  would  be  en- 
titled to  the  property;   but  then  the  defendant  in  ef- 
fect says,  '^I  am  yoiur  tenant,  and  you  cannot  recover 
the  property  by  this  ejectment,  as  there  has  been  no 
notice  to  quit/'     To  prove  the  tenancy  Mr.  Baldwyn 
has  been  called,  and  his  evidence  would    be   a    com- 
plete answer  to  the  action  whatever  we  may  think  of 
the  title,  unless  the  lessor  of   the  plaintiff  has  made 
out    to  your  satisfaction    that  the  defendant  has  dis- 
claimed.   If  you  let  land  to  a  person  from  year  to  year 
you  cannot  in  general  recover  back  your  land  without  a 
notice  to  quit;  but  if  your  tenant  says,  ^^  I  deny  that  you 
are  my  landlord — I  am  not  your  tenant,''  he  cannot  insist 
upon  notice  to  quit,  and  you  might  recover  your  property 
from  him  by  an  ejectment,  although  you  had  given  no 
notice  to  quit.     In  the  present  case  it  is  proved  by  Mr. 
Philpotts,  that  the  defendant  said  to  the  lessor  of  the 
plaintiff,  "You  are  not  my  landlord."     Now,  if  the  de- 
fendant had  said,  that  he  did  not  pay  the  rent  to  the 
lessor  of  the  plaintiff,  because  it  was  to  be  paid  to  Mr. 
Baldwyn  for  the  whole  family,  that  would  have  been  no 
disclaimer ;  and  if,  on  that  being  said,  possession  had  been 
demanded,  the  lessor  of  the  plaintiff  would  not  have  been 
entitled  to  possession  merely  because  he  did  not  get  his 
rent.     However,  it  is  proved  in  addition  to  this,  that  on 
the  30th  of  October,  when  the  declaration  in  ejectment 
was  served,  the  defendant  Long  said,  "  James  Bennett  is 
not  my  landlord."     This  being  after  the  day  of  the  de- 
mise laid  in  the  declaration,  would  not  be  important  ex- 
cept as  evidence  to  explain  what  had  occurred  on  the  pre- 


J?.  V.  Itichards  asked  for  leave  to  move  to  enter  a  non- 
suit^ on  the  ground  that  the  disclaimer  was  on  the  day  of 
the  demise. 

Whateley  applied  to  amend  the  declaration  under  the 
23rd  section  of  the  stat.  4  &  5  Will.  4,  c.  42  (a),  by  alter- 
ing the  day  of  demise. 

2?.  V.  Richards. — I  object  to  any  amendment  after  ver- 
dict. 

Coleridge^  J. — ^I  think^  on  considering  the  terms  of 
the  statute^  that  it  docs  not  apply  after  verdict.  The  pro- 
visions as  to  withdrawing  the  record  and  postponing  the 
trial,  all  apply  to  amendments  before  verdict.  I  think 
that  I  cannot  give  leave  to  amend  (b) ;  but  I  shall  not  give 
any  leave  to  move  to  enter  a  nonsuit. 

Ludlow,  Serjt.,  and  Whateley,  for  the  plaintiff. 

R.  V.  Richards,  and  Hanmer,  for  the  defendant. 

[Attornies — T,  G.  Philpodt,  and  Baldwyn^'] 

(o)  Set  out  ante,  Vol.  6,  p.  531,  (6)  See  the  case  of  Jenkins  v. 

n.  (a).  '  PhiUips,  ante,  p.  768. 


OXFORD  CIRCUIT,  4  VICT.  777 

vious  demand  of  possession ;  and  you  will  say  whether  the  i84i. 
fair  meaning  of  all  this  is,  that  the  defendant  asserted  that 
the  lessor  of  the  plaintiff  and  himself  were  not  in  the  rela- 
tion of  landlord  and  tenant,  for,  if  he  did,  the  lessor  of  the 
plaintiff  is  entitled  to  recover  in  this  ejectment.  But  if  you 
think  that  the  defendant  meant  not  to  dispute  that  the 
lessor  of  the  plaintiff  was  his  landlord,  but  merely  to  say 
that  the  rent  was  to  be  paid  to  Mr.  Baldwyn,  that  would 
not  be  a  disclaimer,  and  the  defendant  would  be  entitled 
to  your  verdict. 

Verdict  for  the  plaintiff. 


CASES  ON  THE 

GLOUCESTER  ASSIZES. 
{Croum  Si€k,) 

BEFORE   MR.  JUSTICE   COLERIDOE. 


Eegina  V.  James  Porter^  John  Thomas^  the  Elder^  and 

William  Thomas. 

A  special  con-  M.URDER, — ^The  first  count  of  the  indictment  charged 
St*ed"unde^  that  the  prisoners,  on  the  16th  day  of  August,  1840,  at 
the  Stat.  1  &  2    the  parish  of  St.  George,  in  the  county  of  Gloucester,  fe- 

WilL  4c  41  is 

appointed  for  louiously,  &c.,  did  make  an  assault  upon  James  Nutt 
time!  and  re-  Pcarcc,  and  that  they  fractured  his  scull  by  striking  him 
mains  a  consta-  qj^  ^hc  head  with  a  stouc,  of  which  he  languished  till 

ble  till  his  ser-  '  ^  ^  ^ 

vices  are  either  the  7th  of  September,  and  then  died  at  the  parish  of  St. 

suspended  un-  Jamcs,  in  the  city  of  Bristol.    The  second  count  was 

tioVof  thattta-  sin^il*^^  ^^^  charged  the  prisoners  John  Thomas,  the  elder, 

tute,  and,  being  and  Jamcs  Portcr,  as  principals  in  the  first  degree,  and 

80  appointed 

under  that  sta-  William  Thomas  as  principal  in  the  second  degree.  The 
the^authority  of  third  count  charged  John  Thomas,  the  elder,  as  principal 
an  ordinary  jj^  ^j^g  ^g^  degree,  and  the  other  prisoners  as  principals  in 
until  his  ser-      the  second  degree;  and  stated  the  death  to  have  been 

Yices  are  either  tii«  mt        n         i 

suspended  or  causcd  by  beating.  The  fourth  count  charged  the  pri- 
soner Porter  as  principal  in  the  first  degree,  and  the  other 
prisoners  as  principals  in  the  second  degree ;  and  stated  the 
death  as  in  the  first  count  (a) . 

It  appeared  that  John  Thomas,  the  younger,  was,  on  the 
night  of  the  16th  of  August,  1840,  charged  with  rob- 
bing a  garden  of  a  person  named  Gough,  and  that  he  was 
given  into  the  custody  of  the  deceased,  who  was  engaged 
by  the  owners  of  gardens  at  St.  George's,  near  Bristol,  as 
a  private  watchman.  It  further  appeared,  that  while  the 
deceased  was  proceeding  with  John  Thomas,  the  younger, 

(a)  John  Thomas,  the  younger,  indictment,  but  as  to  him  the  bill 
had  originaUy  been  included  in  the      had  been  ignored. 


determined. 
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to  the  station-house^  the  three  prisoners  attacked  him^        1841. 
and  that  he  was  struck  on  the  head  with  a  stone ;  and  in 
order  to  shew  that  the  deceased  was  a  constable  at  the 
time  that  he  took  John  Thomas^  the  younger^  into  cus- 
tody, the  following  appointment  was  given  in  evidence: — 

"Gloucestershire,")      ^^'  *^^  ^^^idersigned,   two  of  Ms 
(ta     't^         >-Majesty's  Justices  of  the  Peace  of  the 

3  county  of  Gloucester,  acting  for  the 
division  of  Bristol,  in  the  said  county,  do  hereby  nomi- 
nate and  appoint  James  Nutt  Pearce  to  act  as  a  special 
constable  for  the  parish  of  Saint  George,  in  the  said  divi- 
sion, until  he  receives  notice  that  his  service  is  suspended 
or  determiued,  according  to  the  tenor  of  the  oath  this  day 
taken  and  subscribed  by  him.  Given  under  our  hands  the 
ninth  day  of  February,  1832. 

"  H.  W.  Newman, 
*' William  Pripp. 
"  Your  powers,  &;c.,  as  a  special  constable,  extend  not 
only  for  the  parish  for  which  you  are  appointed,  but 
throughout  the  coimty  of  Gloucester." 

Godson,  for  the  prisoners. — It  is  not  proved  that  the 
deceased  was  a  constable  on  the  16th  day  of  August,  1840. 
The  appointment  put  in  is  dated  the  ninth  day  of  Febru- 
ary, 1832,  and  is  signed  by  two  magistrates.  That  appoint- 
ment is  founded  on  the  stat.  1  &  2  Will.  4,  c.  41,  which 
received  the  royal  assent  on  the  15th  October,  1831.  By 
that  statute  (after  reciting  that  it  was  expedient  to  make 
other  provisions  for  the  better  preservation  of  the  public 
peace),  it  is  enacted  by  the  first  section,  ''  that  in  all  cases 
where  it  shall  be  made  to  appear  to  any  two  or  more  jus- 
tices of  the  peace  of  any  county,  riding,  or  division  having 
a  separate  commission  of  the  peace,  or  to  any  two  or  more 
justices  of  the  peace  of  any  liberty,  franchise,  city,  or 
town  in  England  or  Wales,  upon  the  oath  of  any  credible 
witness,  that  any  tumult,  riot,  or  felony  has  taken  place 
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1841.  o^  11^7  ^  reasonably  apprehended  in  any  pariah,  town- 
ahip,  or  place  situate  within  the  division  or  limits  tar 
which  the  said  respective  justices  nsuallj  act,  and  snch 
justices  shall  be  of  opinion  that  the  ordinary  officers  ap- 
pointed for  preserving  the  peace  are  not  sufficient  for  the 
preservation  of  the  peace,  and  for  the  protection  of  the 
inhabitants  and  the  security  of  the  property  in  any  such 
parish,  township,  or  place  as  aforesaid,  then  and  in  every 
such  case  such  justices,  or  any  two  or  more  justices  acting 
for  the  same  division  or  limits,  are  hereby  anthorized  to 
nominate  and  appoint,  by  precept  in  writing  under  their 
hands,  so  many  as  they  shall  think  fit  of  the  householders 
or  other  persons  (not  legally  exempt  firom  serving  the 
office  of  constable)  residing  in  such  parish,  township,  <nr 
place  as  aforesaid,  or  in  the  neighbourhood  thereof,  to  act 
as  special  constables,  for  such  time  and  in  such  manner  as 
to  the  said  justices  respectively  shall  seem  fit  and  neces- 
sary, for  the  preservation  of  the  public  peace,  and  for  the 
protection  of  the  inhabitants,  and  the  security  of  the  pro- 
perty in  such  parish,  township,  or  place ;"  and  the  magis- 
trates are  empowered  to  administer  an  oath  to  the  special 
constables,  the  form  of  which  is  given  by  the  act.  It  is 
manifest  from  this  statute,  that  the  intention  of  the  legis- 
lature was  that  these  special  constables  should  be  ap- 
pointed where  either  a  riot  or  tumult  existed  or  was  appre- 
hended, and  the  provisions  of  this  act  could  never  be 
intended  to  apply  to  a  private  watchman  looking  after 
gardens  nine  years  after;  nor  could  the  legislature  intend 
that  these  special  constables  should  remain  constables  all 
their  lives. 

Coleridge,  J. — I  do  not  see  why  not.  By  the  9th 
section  of  this  statute  it  is  enacted,  '^  that  the  justices  who 
shall  have  appointed  any  special  constables  under  this  act 
are  hereby  empowered,  or  the  justices  acting  for  the  divi- 
sion  or  limits  within  which  such  special  constables  shall 
have  been  called  out,  at  a  special  session  to  be  held  for 
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that  purpose^  or  the  major  part  of  such  last-mentioned  i84i. 
justices  at  such  special  session,  are  hereby  empowered  to 
suspend  or  determine  the  services  of  any  or  all  of  the  spe- 
cial constables  so  called  out,  as  to  the  said  justices  respect- 
ively shall  seem  meet;  and  notice  of  such  suspension  or 
determination  of  the  services  of  any  or  all  of  the  said  spe- 
cial constables  shall  be  forthwith  transmitted  by  such 
respective  justices  to  one  of  his  Majesty's  principal  secre- 
taries of  state,  and  also  to  the  lieutenant  of  the  county .'' 

Godson, — I  submit  that  reference  being  had  to  the 
causes  for  passing  this  act,  and  to  the  preamble  of  it,  this 
cannot  be  considered  to  be  a  case  within  its  provisions ; 
and  that  the  deceased,  at  the  time  when  he  received  this 
injury,  cannot  be  considered  as  acting  as  a  special  consta- 
ble under  the  stat.- 1  &  2  Will.  4,  c.  41.  It  is  further  to  be 
observed,  that  the  staff  which  would  be  given  to  him  as 
a  special  constable  under  that  act  is  not  produced. 

CoLERiDOE,  J. — The  constable's  staff  is  certainly  not 
essential  to  his  acting. 

Godson. — By  the  10th  section  of  the  act  every  special 
constable  is,  within  one  week  after  the  expiration  of  his 
office,  to  deliver  up  his  staff,  and  as  his  staff  is  not  pro- 
duced it  leads  to  an  inference  that  his  office  had  expired, 
and  that  he  had  given  it  up. 

W.  /.  Alexander,  on  the  same  side. — It  is  contended  on 
the  part  of  the  prosecution  that  the  deceased  was  a  con- 
stable, and  to  prove  that  an  appointment  is  put  in.  Now, 
the  object  of  that  species  of  appointment  was  to  guard  the 
persons  and  property  of  the  inhabitants  of  a  place  where 
any  riot  or  tumult  existed,  or  was  apprehended,  and  the 
regular  constables  were  not  sufficient :  hundreds  and  thou- 
sands were  sworn  in  as  special  constables  under  this  sta- 
tute, and  at  the  time  of  the  riots  of  1830  nearly  every 
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184t.  householder  was  a  special  constable.  If  the  doctrine  con- 
tended for  on  the  other  side  be  correct,  every  one  of  them 
is  now  a  constable  for  all  purposes,  unless  he  has  been 
formally  dismissed  from  his  office  under  the  9th  section  of 
this  statute,  and  there  is  no  reason  to  believe  that  that 
has  ever  been  done,  and  if  it  has  not  been  done  all  those 
persons  have  at  this  hour  not  only  the  authority  of  consta- 
bles, but  also  all  the  protection  of  constables* 

Coleridge,  J. — I  will  not  trouble  Mr.  Greaves,  as  I 
have  a  very  clear  opinion  on  this  point.  By  the  appoint- 
ment which  has  been  put  in,  this  person  was  to  serve  as  a 
constable,  and  to  continue  in  that  office  and  act  as  a  spe- 
cial constable  until  he  received  notice  that  his  services 
were  suspended  or  determined  according  to  the  tenor  of 
his  oath.  Now  the  oath,  the  form  of  which  is  given  in  the 
first  section  of  the  statute,  is  this  : — "  I,  A.  B.,  do  swear, 
that  I  will  well  and  truly  serve  our  Sovereign  Lord  the 
King  in  the  office  of  special  constable  for  the  parish  [or 

township]   of  ,  without  favour  or  affection, 

malice  or  ill-will ;  and  that  I  will  to  the  best  of  my  power 
cause  the  peace  to  be  kept  and  preserved,  and  prevent  all 
offences  against  the  persons  and  properties  of  his  Majesty^s 
subjects ;  and  that  while  I  continue  to  hold  the  said  office 
I  will  to  the  best  of  my  skill  and  knowledge  discharge  all 
the  duties  thereof  faithfully  according  to  law.  So  help  me 
God.^^  From  this  we  may  collect  the  duties  of  these  special 
constables,  and  the  reason  of  their  appointment,  and  it  is 
not  because  the  preamble  and  the  object  of  an  act  of  Parlia- 
ment do  not  go  so  far  as  the  enacting  words  that  they  there- 
fore control  them.  It  is  not  contended  by  the  learned  coun- 
sel for  the  prisoners  that,  to  make  this  a  good  appointment, 
it  must  be  shewn  that  a  credible  witness  was  examined 
before  the  appointment  took  place,  nor  that  the  deceased 
took  the  oath  prescribed  by  the  act  of  Parliament,  and  it 
would  be  highly  inconvenient  if  such  proof  were  required. 
I  take  it  therefore  to  be  clear  that  the  deceased  had  a 
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good  appointment^  and  tlien  tlie  question  arises^  whether 
having  had  a  good  appointment  it  is  good  several  years 
afterwards.  Now  by  the  9th  section  of  the  act  of  Parlia- 
ment the  magistrates  are  authorized  to  suspend  or  deter- 
mine the  services  of  these  special  constables.  What  is 
the  inference  ?  that  unless  the  magistrates  have  suspended 
or  determined  their  services,  the  appointment  is  indefinite 
in  point  of  time,  and  remains  valid  and  in  force  till  it  is 
either  suspended  or  determined.  It  is  also  said^  that  as 
no  staff  is  produced  the  deceased  must  be  taken  to  have 
given  it  up.  I  do  not  see  that  by  this  act  of  Parliament 
it  is  directed  that  any  staff  should  be  given  to  these  special 
constables  on  their  appointment  (a).  Seeing  that  the 
deceased  had  a  valid  appointment  under  this  act  of  Parlia- 
ment, which  appointment  is  not  shewn  to  have  been  deter- 
mined, and  seeing  also  that  by  the  fifth  section  of  the  act 
it  is  enacted,  ^^  that  every  special  constable  appointed  under 
this  act  shall,  not  only  within  the  parish,  township,  or 
place  for  which  he  shall  have  been  appointed,  but  also 
throughout  the  entire  jurisdiction  of  the  justices  so  ap- 
pointing him,  have,  exercise,  and  enjoy  all  such  powers, 
authorities,  advantages,  and  immunities,  and  be  liable  to 
all  such  duties  and  responsibilities,  as  any  constable  duly 
appointed  now  has  within  his  constablewick  by  virtue  of 
the  common  law  of  this  realm,  or  of  any  statute  or  sta- 
tutes.^'  I  think  that  the  deceased  was  a  good  common 
constable,  on  the  16th  of  August,  1840,  he  having  been 
made  a  special  constable  under  this  act  of  Parliament. 

The  prisoners  were  found  guilty  of 
Manslaughter. 

(a)  We  believe  that  there  is  no  cial  constable,  within  a  week  after 

provision  at  all  in  the  stat  1  &  2  the  expiration  ofhis  office,  shall  give 

Will.  4,  C.41,  as  to  the  staves  of  up  "every  iiaff^  weapon,  and  other 

these  special  constable  except  that  article  which  shall  have  been  pro- 

which  is  contained  in  the  10th  sec-  vided  for  such  special  constabU 

tion  which  provides,  that  every  spe-  under  this  act." 
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Greaves  and  Skinner,  for  the  prosecution. 
Godson  and  FF.  J.  Alexander,  for  the  prisoners. 


[Attornies— Day  and  SmaUridgeJ] 


On  an  indict- 
ment for  lar- 
ceny it  ap- 
peared that  a 
landlord  went 
to  bis  tenant 
(who  had  re- 
moved all  his 
goods)  to  de- 
mand rent 
amounting  to 
12(.10f.,  taking 
with  him  a  re- 
ceipt ready 
written  and 
signed,  the  te- 
nant gave  him 
£2,  and  asked 


BeGINA  V.  EODWAY. 

J-jAECENY. — The  prisoner  was  indicted  for  stealing  a 
receipt^  which  in  the  first  count  of  the  indictment  was 
stated  to  be  '^  one  piece  of  paper^  stamped  with  a  certain 
stamp  denoting  the  payment  of  a  duty  to  our  said  Lady  the 
Queen^  of  sixpence  of  the  property  goods  and  chattels ''  of 
Richard  Lambert ;  2nd  county  for  stealing  ''  one  piece  of 
paper  of  the  value  of  one  penny  (a)/' 

The  prosecutor  proved  that  the  prisoner  rented  some  pre- 
mises of  him  for  £25  a-year^  and  that  on  the  day  on  which 
he  quitted^  there  being  half-a- year's  rent  due^  he  took  a 
stamped  receipt  ready  written  and  signed  to  the  premises^ 
receipt.  It  was  off  which  the  prisoner  had  removed  all  his  goods.  The 
and  he^refiwed  prosccutor  at  the  dcsirc  of  the  prisoner  went  into  a  room  in 
to  return  it  or  ]jjg  housc,  whcrc  the  prisoner  pulled  out  a  bag  of  money, 
mainderofthe   and  askcd  the  prosccutor  whether  he  had  brought  a  re- 

renta    It  was 

ceipt^  and  the  prosecutor  said  that  he  had^  and  the  prisoner 
asked  to  look  at  it;  the  prosecutor  gave  him  the  receipt, 
which  the  prisoner  took,  and  put  two  sovereigns  into  the 
prosecutor's  hand  and  immediately  went  away ;  and  upon 
the  prosecutor  afterwards  asking  him  for  the  remainder  of 
the  money,  he  said  he  had  got  his  receipt  and  he  should 
not  pay  it.     The  prosecutor  stated,  that  at  the  time  he 

should  not  have  .  i  •  .1  •        1        1  1        1  • 

parted  with  the  gave  the  prisoner  the  receipt  he  thought  the  prisoner  was 
bVhadbeen"      go^^^g  ^^  P^y  ^^^  the  rent;   that   he   should  not  have 

paid  all  the 

rent,  but  that  when  he  put  the  receipt  into  the  prisoner's  hands  he  never  expected  to  have  the 
receipt  again,  and  that  he  did  not  want  the  receipt  again,  but  wantedi4iis  rent  to  be  paid  : — 
Held,  a  larceny,  and  that  the  fact  of  the  tenant  giving  the  £2.  made  no  difference. 

(a)  See  the  case  of  Rex  v.  Bingley,  ante,  Vol.  5,  p.  602. 


proved  by  the 
landlord  that 
at  the  time  he 
gave  the  pri- 
soner the  re- 
ceipt, he 
thought  the 
prisoner  was 
going  to  pay 
him  the  rent ; 
and  that  he 
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parted  with  the  receipt  unless  he  had  been  paid  all  the 
rent ;  but  that  when  he  put  it  in  the  prisoner's  hands  he 
never  expected  to  have  the  receipt  again^  and  that  he 
did  not  want  the  receipt  back  again^  but  wanted  his 
rent  to  be  paid. 


184L 


Selfe,  for  the  prisoner^  submitted  that  this  was  not  a 
larceny. 

Greaves,  for  the  prosecution,  cited  Oliver^ 8  case  {a),  as  in 
point.  Here,  it  was  clear,  the  prosecutor  never  intended 
to  part  with  the  receipt  unless  he  was  paid  all  the  rent. 
The  prisoner,  on  the  contrary,  never  intended  to  pay  the 
rent,  and  obtained  the  receipt  by  means  of  fraud.  The 
property  in  the  receipt,  therefore,  was  not  changed,  and  the 
case  amounted  to  larceny. 

Coleridge,  J. — I  think  it  is  a  larceny.  The  prisoner 
had  removed  his  goods  off  the  premises,  so  that  the  pro- 
secutor could  not  distrain ;  and  then  the  prisoner  induces 
the  prosecutor  to  part  with  the  receipt,  by  asking  to  look 
at  it,  and  it  is  delivered  to  him  for  that  purpose.  It  is 
quite  clear,  also,  that  the  prosecutor  never  intended  to  give 
the  prisoner  the  receipt  till  he  was  paid  all  the  rent. 

Seife— There  is  £2  paid. 


(fl)  Tried  at  the  Northumber- 
land Summer  Assizes,  1811,  cited 
4  Taunt.  274.  In  that  case  the 
prisoner  had  offered  to  give  the 
prosecutor  gold  for  bank  notes; 
and  upon  the  prosecutor  laying 
down  some  bank  notes  for  the  pur- 
pose of  having  them  changed  for 
gold,  the  prisoner  took  them  up 
and  went  away  with  them,  promis- 
ing to  return  immediately  with  the 
gold.    The  prisoner  did  not  return. 


and  the  prosecutor  never  saw  him 
again  till  he  was  apprehended. 
Baron  fFood  "held  that  the  case 
clearly  did  amount  to  larceny,  if 
the  jury  believed  the  intention  of 
the  prisoner  was  to  run  away  with 
the  notes  and  never  to  return  with 
the  gold,  whether  the  prisoner  had 
at  the  time  the  animus  furandi  was 
the  sole  point  upon  which  the 
question  turned." 


CASES  ON  THE 
CoLEKiBGEj  J. — ^I  think  that  makes  no  difference* 

Verdict — ^Not  guilty. 

Greaves^  for  prosecutor. 
Selfe^  for  prisoner. 

[Attomies — Hannar  and  Browne, "] 


Reoina  V.  Hewins. 

On  a  charge  of  x  EBJURY. — ^Thc  first  count  of  the  indictment  stated, 

to  have'been  that  a  Certain  cause  was  depending  in  the  Court  of  Chan- 

foijnlmmu!"  eery,  in  which  the  Guardians  of  the  Poor  of  the  Evesham 

sionen  to  exa-  Union  were  plaintiffs,  and  the  Rev.  Hugh  Smith  was  de- 

inine  witnesses  *         ,  ,  ** 

in  a  Chancery  fendaut,  concenuug  a  certain  contract  and  purchase  of 
mcnt^tatcd  ^^'  four  cottagcs  at  Westou-sub-Edgc,  ''  and  that  such  pro- 
that  the  four       ceediuffs  wcrc  thereupon  had  that  afterwards,  to  wit,  at 

commissioners  «  ^  ^   ^  '  ' 

were  command.  Westminster  aforesaid,  in  the  county  of  Middlesex  afore- 
tbe  witnesses.  Said,  a  Certain  commission  directed  to  Robert  Hiome 
sTon  w^p"t*in,  Hobbes,  WiUiam  Wilton  Woodward,  William  KendaU, 
and  by  it  the      and  Oswald  Cheek,  gentlemen,  was  issued  out  of  the  said 

commissioners,  ^ 

or  any  three  or  Court  of  Chancery  in  the  said  cause,  whereby,  amongst 
w^recommand-  Other  things,  authority  was  given  to  the  said  Robert 
ed  to  examine     Hiomc  Hobbes,  WiUiam  Wilton  Woodward,  William  Ken- 

tne  witnesses  • 

—Held,  a  fatal    dall,  and  Oswald  Cheek,  any  three  or  two  of  them,  to  ex- 
variance,  and  .         n      •  1  .      • 
thejudgewouid  amine  all  witnesses  whatsoever  upon  certain  interrogate- 

not  allow  it  to 

be  amended 

under  the  stat  9  Geo.  4,  c.  15. 

Amendments  in  criminal  cases  should  be  made  very  sparingly;  one  objection  to  amending  an 
indictment  being,  that  it  is  an  alteration  of  a  presentment  on  the  oath  of  the  Grand  Jury. 

The  Judges  are  unwilling  to  allow  the  amendment  of  variances  which  might  have  been  avoid- 
ed  by  ordinary  care. 

In  an  indictment  for  perjury,  charged  to  have  been  committed  before  commissioners  to  exa- 
mine witnesses  in  a  Chancery  suit,  it  was  alleged  that  a  suit  was  depending,  and  that  a  commis- 
sion was  issued  for  the  examination  of  witnesses,  and  that  interrogatories  were  exhibited  (the 
9th  of  which  was  set  out;  and  it  was  averred  that  "upon  the  examination  of  the  said  J.  H.  [the 
defendant]  upon  the  said  interrogatories,  it  became  and  was  material  to  ascertain  the  truth  of 
the  matters  hereinafter  alleged  to  have  been  sworn  to,  and  stated  by  the  said  J.  H.  upon  his 
oath,  in  answer  to  the  said  9th  interrogatory." — Whether  this  is  a  sufficient  averment  of  mate- 
riality— Qmaret 
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ries  to  be  exhibited  to  them  the  said  Robert  Hiome  ig^i^ 
Hobbes^  William  Wilton  Woodward,  William  Kendall,  and 
Oswald  Cheek,  as  well  on  the  part  of  the  said  com- 
plainants as  on  the  part  of  the  defendant,  or  either  of 
them,  in  the  said  cause ;  and  whereby  also  the  said  Robert 
Hiome  Hobbes,  William  Wilton  Woodward,  William  Ken- 
dall, and  Oswald  Cheek,  [omitting  "  or  any  three  or  two  of 
them,'']  were,  amongst  other  things,  commanded  to  ex- 
amine each  of  the  said  witnesses  on  their  respective  cor- 
poral oaths  first  taken  before  the  said  Robert  Hiome 
Hobbes,  William  Wilton  Woodward,  William  Kendall, 
and  Oswald  Cheek,  or  any  three  or  two  of  them,  the  said 
Robert  Hiome  Hobbes,  William  Wilton  Woodward, 
William  Kendall,  and  Oswald  Cheek;  and  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further  present  that 
in  and  by  the  9th  interrogatory  exhibited  to  the  said  com- 
missioners in  the  said  cause,  the  said  witnesses  were  in- 
terrogated as  follows,  that  is  to  say,''  [here  the  9th  inter- 
rogatory was  set  out] .  And  that  the  defendant,  one  of  the 
witnesses  to  whom  the  interrogatories  were  to  be  and  were 
administered,  came  before  the  said  Robert  Hiome  Hobbes, 
William  Wilton  Woodward,  and  William  Kendall,  three 
of  the  said  commissioners,  to  be  examined  as  a  witness  on 
the  part  of  the  said  defendant  on  the  said  interrogatories, 
and  before  them  (they  "  then  and  there  being  such  com- 
missioners as  aforessid,  and  then  and  there  having  suffici- 
ent and  competent  power  and  authority  to  administer  an 
oath  to  the  said  J.  H.  in  that  behalf")  was  duly  sworn. 
The  count  then  contained  the  following  averment  of  ma- 
teriality— ''And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that,  upon  the  examination 
of  the  said  Joseph  Hewins  upon  the  said  interrogatories, 
it  became  and  was  material  to  ascertain  the  truth  of  the 
matters  hereinafter  alleged  to  have  been  sworn  to  and 
stated  by  the  said  Joseph  Hewins  upon  his  oath,  in  answer 
to  the  saith  9th  interrogatory."    The  count  then  stated 

VOL.  IX.  P  F  F  N.  p. 
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1841.  ^1^6  evidence  given  by  the  present  defendant  (which  re* 
lated  to  a  vestry  meeting  which  had  been  held  at  Weston- 
snb-Edge)^  and  assigned  perjury  upon  it.  The  2nd  count 
did  not  state  the  commission^  but  merely  stated  that 
Messrs.  Hobbes^  Woodward^  and  Kendall  were  ''  commis- 
sioners duly  appointed  to  take  the  examination  of  the  said 
witnesses  on  the  said  interrogatories/^  and  that  they  had 
power  to  administer  the  oath;  but  in  other  respects  it 
was  nearly  similar  to  the  first  count.  The  3rd  count 
stated  the  commissioners  to  be  commissioners  acting  by 
virtue  of  a  commission  for  the  examination  of  witnesses 
issued  out  of  the  Court  of  Chancery^  in  a  cause  depending 
there^  and  at  issue  between  the  guardians  of  the  poor  of 
the  Evesham  Union  and  the  Rev.  Hugh  Smith,  and  aver- 
red that  they  had  power  to  administer  an  oath.  In  other 
respects  it  was  similar  to  the  2nd  count,  except  that  it 
contained  no  averment  of  materiality. 

The  commission  was  put  in  and  read.  It  was  directed 
to  the  four  commissioners,  and  authorized  them,  or  any 
three  or  two  of  them,  to  examine  all  the  witnesses  of  both 
parties  on  interrogatories,  and  commanded  them,  "  or  an^ 
three  or  two  of  them"  to  examine  each  of  the  said  wit- 
nesses on  their  respective  corporal  oaths,  first  taken  before 
the  commissioners,  or  any  three  or  two  of  them  (a). 

It  appeared  that  the  present  defendant  had  been  sworn 
and  examined  before  three  of  the  commissioners  only 
(Messrs.  Hobbes,  Woodward,  and  Kendall). 

Godson  and  FrancUlon,  for  the  defendant. — There  is  a 
fatal  variance  in  the  setting  out  of  the  commission.  The 
mandatory  part  of  the  commission  contains  the  words  '^  ot 
any  three  or  two  of  them,''  which  would  empower  any  two 
to  act.  In  the  setting  of  this  out  on  the  record,  those 
words  are  omitted. 


(a)  The  commission  was  in  the      any  of  the  works  on  the  practice  of 
usual  form,  which  will  he  found  in      the  Court  of  Chancery. 
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CoLERiBGE^  J. — I  think  that  this  variance  is  fatal  to         ^^4]^ 
the  first  count.  ""— v — ^ 

Reoina 
p. 

Greaves,  for  the  prosecution^  asked  to  be  allowed  to       hewin». 
amend  under  the  stat.  9  Geo.  4,  c.  15  (a). 

Godson. — I  submit  that  this  amendment  ought  not  to 
be  allowed.  In  the  case  of  Jelf  v.  Oriel  {b)  it  was  laid 
down,  that  even  in  a  civil  case  an  amendment  under  this 
act  of  Parliament  should  not  be  allowed,  when  there  was 
a  variance  which  would  not  have  occurred  if  common  care 
had  been  used ;  and  in  the  case  of  Rex  v.  Cooke  (c)  Mr. 
Justice  Patteson  would  not  allow  an  indictment  to  be 
amended  by  inserting  the  time  at  which  a  judgment  was  en- 
tered up,  instead  of  an  allegation  that  it  was  entered  up  ''  in 
or  as  of  Trinity  Term ;"  and  his  Lordship  said,  that  in  cri- 
minal cases  amendments  should  be  made  very  sparingly. 

Coleridge,  J. — I  think  that  I  ought  not  to  allow  this 
amendment.  I  entirely  agree  with  my  Brother  Patteson, 
that  the  discretion  of  the  Judges,  as  to  amending  in  cri- 
minal cases,  ought  to  be  exercised  very  sparingly.  One 
objection  to  readily  permitting  an  amendment  in  an  in- 
dictment is,  that  by  the  amendment  a  presentment  on  the 
oath  of  the  Grand  Jury  is  altered.  I  am  also  unwilling 
to  amend  variances  which,  by  ordinary  care  in  collation, 
might  be  avoided. 

Godson  and  Francillon,  for  the  defendant,  objected  that 
the  averment  of  materiality,  in  the  second  count  of  this 
indictment,  was  insufficient,  there  being  no  statement  of 
the  alleged  perjury  being  material  to  the  Chancery  suit,  or 
to  any  question  in  that  suit,  and  that  there  not  being  in 
this  indictment  any  averments  from  which  the  Court  here 

(a)  Commonly  called  Lord  Ten-  (6)  Ante,  Vol.  4,  p.  22. 

terden's  Act.  (c)  Ante,  Vol.  7,  p.  559. 

p  p  p  2 
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could  judge  of  the  materiality  of  the  alleged  perjnrY;  the 
second  count  of  the  present  indictment  was  bad. 

Coleridge^  J. — ^I  have  some  doubt  whether  the  arer- 
ment  of  materiality  is  sufficient^  and  I  will  reserve  the 
point  if  it  should  become  necessary. 

The  case  proceeded^  and  the  defendant  was  acquitted  on 
the  merits. 

Verdict — Not  guilty. 

Greaves  and  Keating,  iot  the  prosecution. 
Crodsan  and  Prancilhn,  for  the  defendant. 

[Attoniie»— Gn;^/;band  dark.^ 


Where  the 
Quarter  Ses- 
gions  of  a 
county  occur 
while  the  Judge 
of  Assize  is 
proceeding  with 
the  trial  of  pri- 
soners in  that 
county  after  the 
grand  jury  at 
the  assizes  have 
been  dis* 
charged,  the 
better  course  is 
for  the  Quarter 
Sessions  not  to 
proceed  with 
the  trial  of  any 
prisoners,  but 
to  dispose  of  all 
their  other  bu- 
siness, and  then 
to  adjourn  to  a 
future  day. 


The  Quarter  Sessions  occurring  during  the  Assizes. 

jL  he  Quarter  Sessions  for  the  county  of  Gloucester  were 
held  on  the  6th  of  April,  1841.  The  Judge  on  the  Crown 
Side  of  the  Assizes  was  still  sitting  for  the  trial  of  the  pri- 
soners of  that  county,  but  the  Grand  Jury  assembled  under 
the  assize  process  had  been  discharged.  The  Court  of 
Quarter  Sessions  desired  the  opinion  of  his  Lordship  on 
the  following  questions : — Ist,  Whether  the  Court  of  Quar- 
ter Sessions  could  proceed  to  inquire  and  try  prisoners 
while  the  Judge  of  Assize  was  sitting,  the  grand  jury  con- 
vened under  his  process  having  been  discharged;  2Dd, 
Supposing  they  could  not  properly  proceed  to  the  trial  of 
prisoners,  whether  they  were  bound  to  adjourn;  or,  whether 
after  having  finished  such  business  as  came  before  them  of 
another  kind,  they  might  consider  the  Sessions  as  com- 
pleted. 
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CoLERiBOE^  J. — ^The  first  question  you  have  put  is,  whe- 
ther the  Court  of  Quarter  Sessions  could  proceed  to 
inquire  and  try  prisoners  while  the  Judge  of  Assize  was 
sitting  here,  the  grand  jury  convened  under  his  process 
having  been  discharged.  That  question  at  first  seemed  to 
present  no  diflSculty,  but  certainly  upon  principle  it  does 
not  seem  to  be  quite  so  clear.  But  looking  at  the  imiver- 
sal  practice  and  the  general  understanding,  and  considering 
what  great  inconvenience  would  follow  if  any  doubt  should 
arise,  whether  the  jurors  were  properly  sworn  or  the  pri- 
soners properly  tried,  I  have  come  very  clearly  to  the 
practical  conclusion,  that  I  should  not  advise  you  to  try  any 
prisoners,  and  I  express  myself  in  this  guarded  way  as  I 
don't  think  it  perfectly  clear  (a).    The  second  question 


1841. 


The 
Quarter 
Sessions. 


(a)  Before  the  stat  25  G.  3,  c.  18, 
it  was  considered  that  the  authority 
of  the  Court  of  Oyer  and  Terminer 
at  the  Old  Bailey  was  siispended  hy 
the  sitting  of  the  Court  of  Queen's 
Bench  in  term  time;  and  by  that 
statute,  after  reciting  that  '  where- 
as by  tlie  present  law  of  this  realm 
the  power  and  authority  of  justices 
appointed  and  authorized  imder 
and  by  virtue  of  any  commission 
of  Oyer  and  Terminer,  or  any  com- 
mission of  gaol  delivery,  awarded 
into  and  for  any  county  or  place, 
are  suspended  by  the  coming  and 
sitting  of  his  Majesty's  Court  of 
King's  Bench,  in  such  coimty  or 
place ;  and  whereas  it  has  often- 
times happened  that  the  gaol  of 
Newgate,  in  London,  hath  not 
been  delivered  of  all  the  prisoners 
in  it,  nor  the  business  of  a  session 
of  gaol  delivery  of  the  said  gaol  of 
Newgate,  for  the  county  of  Middle- 
sex, finally  concluded  before  the  es- 
soign  day  of  term,  and  the  sitting 
of  his    said    Majesty's    Court   of 


King's  Bench  at  Westminster,  in 
the  said  county  of  Middlesex,  by 
reason  whereof  divers  prisoners  in 
the  said  gaol  of  Newgate  have  re- 
mained untried  at  such  sessions, 
and  have  been  kept  and  continued 
in  the  said  gaol  until  the  following 
session,  to  the  great  inconvenience 
of  the  public,  to  the  manifest  hin- 
drance and  delay  of  justice,  to  the 
prevention  of  speedy  and  condign 
punbhment  being  inflicted  on  of- 
fenders, and  to  the  great  increase 
of  the  number  of  prisoners  confined 
in  the  said  gaol,  from  which  the 
most  alarming  and  dangerous  con- 
sequences are  at  times  dreaded  and 
likely  to  ensue,'  it  is  enacted  **  That 
when  any  session  of  Oyer  and  Ter- 
miner and  gaol  delivery  of  the  said 
gaol  of  Newgate,  for  the  said 
county  of  Middlesex,  shall  have 
been  begun  to  be  holden  before  the 
essoign  day  of  any  term,  that  the 
same  session  shall  and  may  be  con- 
tinued to  be  holden,  and  the  busi- 
ness thereof  finally  concluded,  not- 


792  CASES  ON  THE  OXFORD  CIRCUIT,  4  VICT. 

1841.         ^^>  supposing  that  the  Court  of  Qaarter  Sessions  could 
^"^?^^^      not  properly  proceed  to  the  trial  of  prisoners,  whether  they 

J  HE 

Quarter  were  bound  to  adjourn,  or  whether  they  might,  after  hay- 
ing  finished  such  business  as  came  before  them  of  another 
kind,  consider  the  Sessions  as  completed.  If  by  that 
question  is  meant  whether  the  justices  would  be  liable 
to  an  information  for  not  proceeding,  or  whether  the 
Court  of  Queen's  Bench  would  direct  them  by  mandamus 
to  proceed,  or  whether  the  prisoners  could  complain,  I 
don't  think  the  justices  would  be  bound  to  proceed ;  but 
when  we  consider  that  we  have  statutes  as  early  as  the  reign 
of  King  Edward  the  Third  (a),  clearly  providing  for  the 
holding  of  sessions  four  times  in  every  year,  at  a  time 
when  the  trial  of  prisoners  must  have  been  the  princi- 
pal business  of  such  sessions,  and  that  on  a  late  occasion 
the  very  inconvenience  now  occurring  came  under  the 
contemplation  of  the  legislature  and  provisions  were  made 
to  remedy  it  (6),  I  own  that  it  seems  to  me  that  the  ma- 
gistrates will  hardly  act  under  the  spirit  of  those  acts,  un- 
less they  adjourn,  but  I  by  no  means  say  that  they  are 
bound  to  do  so. 


The  Sessions  adjourned  for  a  week  (c). 

withstanding  the  happening  of  such  (b)  See  the  stat.  4  &  5  Will.  4, 

esBoign  day  of  any  term,  or  the  sit-  c.  47. 

ting  of  his  said  Majesty's  Court  (c)  See  the  opinion  of  Sir  Saml. 

of  King's  Bench  at  Westminster,  Shepherd  and  Sir  Robert  Gifford, 

or  elsewhere,  in  the  said  county  in  Sir  George  Chetw3md's  Ed.  of 

of  Middlesex."  Bum's  Justice,  tit  Sessions,  I. 
(a)  The  stat.  36  Edw.  3,  c.  12. 
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The  statute  3  &  4  Vict  c.  92,  intituled  **  An  Act  for  enabling  Courts  of  Justice  to 
admit  non-parochial  Registers  as  Evidence  of  Births  or  Baptisms,  Deaths  or  Burials, 
and  Marriages,"  (which  received  the  Royal  Assent  on  the  10th  of  August,  1840), 
has  made  some  very  important  alterations  in  the  law  of  evidence. 

By  sect  1,  of  that  statute,  certain  non-parochial  registers  there  referred  to,  are 
directed  to  be  deposited  with  the  registrar-general  in  his  office ;  and  by  section  2 
of  the  same  statute,  the  registration  commissioners  are  authorized,  within  twelve 
calendar  months  from  the  passing  of  this  act,  ''to  inquire  into  the  state,  custody, 
and  authenticity  of  every  register  or  record  of  birth,  baptism,  naming,  dedication, 
death,  burial,  and  marriage  which  shall  he  sent  to  them  within  three  calendar  months 
from  the  passing  of  this  act ;  and,  such  as  they  shall  find  accurate  and  faithful,  they 
shall  certify  under  the  hands  and  seals  of  three  or  more  of  them  (of  whom  the 
registrar-general  shall  not  be  one),  as  fit  to  be  placed  with  the  other  registers  and 
records  hereby  directed  to  be  deposited  in  the  said  office." 

By  sect.  3,  of  the  same  statute,  every  place  appointed  by  the  registrai^eneral, 
with  the  approval  of  three  commissioners  of  the  treasury,  is  to  be  deemed  part  of  his 
office ;  and  by  sect  6,  ''  all  registers  and  records,"  deposited  by  virtue  of  this  act 
(except  the  registers  of  baptisms  and  marriages  at  the  Fleet  and  King's  Bench  pri- 
sons, at  May  Fair,  at  the  Mint,  and  elsewhere,  which  were  deposited  in  the 
registry  of  the  Bishop  of  London,  in  the  year  1821,  by  order  of  the  Secretary  of 
State),  are  to  be  ''  deemed  in  legal  custody,  and  shall  be  receivable  in  evidence  in 
all  Courts  of  Justice,  subject  to  the  provisions"  contained  in  this  act 

Under  the  2nd  section  of  this  statute,  a  great  number  of  non-parochial  registers 
have  been  sent  to  the  registration  commissioners  and  certified  by  them  (a). 

We  have  been  favoured  by  Mr.  Bum,  the  secretary  to  the  registration  commis- 
sion, with  the  following  list  of  the  registers  that  have  been  made  evidence  under 
this  statute : — 

The  Registers  of  the  French  Churches  in  England,  commencing  in  the  year  1567 

'German  Chapels,  do. 

.  Dutch  Chapel  Royal, 

— — — ^—  Swiss  Church 

. Presbyterians  throughout  England  &  Wales 

'  Independents  do. 

Baptists  do. 

« Scotch  Churches  in  England 

Society  ofFriends,  throughout  Enghmdft  Wales,  do. 

— — — ^ —  Wesleyan  Methodists,  do. 

— »^-— Methodist's  New  Connexion,         do. 

— Primitive  Methodists,  do. 

Bible  Christians,  do. 

■  Inghamites,  do. 

■  Moravians  ^         do. 

Lady  Huntingdon's  Connexion,    do. 

^ Calvinistic  ^fethodi8t8,  do. . 

(a)  We  believe  that  about  10,000  register  books  have  been  authenticattd  under  this 
statute,  and  are  deposited  in  the  office  of  the  Registration  Commission  in  RoUs'  Yard. 


do. 

1669 

do. 

1689 

do. 

1762 

do. 

1642 

do. 

1644 

do. 

1642 

do. 

1758 

do. 

1644 

do. 

1772 

do. 

1787 

do. 

1813 

do. 

1817 

do. 

1753 

do. 

1742 

do. 

1752 

do. 

1762 
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The  Registers  of  the  Swedenborgians  throughout  England  &  Wales,  commencing  1787 
The  Registers  from  Dr.  Williams's  Library  in  Redcross-street,  do.  1742 

. the  Paternoster  Row  Registry  do.  1 808 

The  Bunhill  Fields'  Renters  do.  1713 

The  Registers  of  the  Liverpool  Necropolis  do.  1825 

— — ^— —  Deadman's  Place  Cemetery,  South wark  do.  1738 

— — — ^—  Leeds  Cemetery,  do.  1835 

Walworth  Burial  Ground,  do.  1819 

•—— ^-^—  Ecclesall  Cemetery,  do.  1834 

■  Norwich  Cemetery  do.  1821 

—————  Roman  Catholic  Chapels,  of  about  one-third  of  England  (a) 

The  9th  and  1 0th  sections  of  the  stat.  3  &  4  Vict  c.  92,  provide  for  the  grant- 
ing of  extracts  from  these  registers,  to  be  authenticated  by  the  seal  of  the  registrar- 
general's  office :  and  by  sect.  1 1  of  the  same  statute,  it  is  enacted,  "  That  in  case 
any  party  shall  intend  to  use  in  evidence  on  the  trial  of  any  cause  m  any  of  the 
Courts  of  Common  LaWf  or  on  the  hearing  of  any  matter^  which  is  not  a  criminal 
easef  at  any  session  of  the  peace  in  England  or  Wales,  any  extract,  certified  as  here- 
inbefore mentioned,  from  any  such  register  or  record,  he  shall  give  notice  in  writing 
to  the  opposite  party,  his  attorney  or  agent,  of  his  intention  to  use  such  certified 
extract  in  evidence  at  such  trial  or  hearing;  and  at  the  same  time  shall  deliver  to 
him,  his  attorney  or  agent,  a  copy  of  the  extract,  and  of  the  certificate  thereof;  and 
on  proof  by  affidavit  of  the  service,  or  on  admission  of  the  receipt  of  such  notice  and 
copy,  such  certified  extract  shall  be  received  in  evidence,  at  such  trial  or  hearing, 
if  the  Judge  or  Court  shall  be  of  opinion  that  such  service  has  been  made  in  suffi- 
eient  time  before  such  trial  or  hearing,  to  have  enabled  the  opposite  party  to  inspect 
the  original  register  or  record  from  which  such  certified  extract  had  been  taken, 
or  within  such  time  as  shall  be  directed  by  any  rule  to  be  made  as  hereinafter  pro- 
vided:" and  by  sect  12  it  is  enacted,  *'  That,  in  case  any  party  shall  intend  to  use 
in  evidence  on  such  trial  or  hearing  any  original  register  or  record  (instead  of  such 
certified  extract),  he  shall,  nevertheless,  within  a  reasonabh  time,  give  to  the  oppo- 
site party  notice  of  his  intention  to  use  such  original  register  or  record  in  evidence, 
and  deliver  to  such  opposite  party  a  copy  of  a  certified  extract  of  the  entry  or  entries 
which  he  shall  intend  to  use  in  evidence."  The  13th,  14th,  15th,  and  16th  sections 
of  the  statute  contain  nearly  similar  provisions  as  to  Courts  of  Equity,  the  Master's 
Office,  and  the  Ecclesiastical  Courts ;  but  by  sect.  17  it  is  enacted.  That  in  all  crimi- 
nal cases  the  original  register  or  record  must  be  produced. 

The  registers  of  the  Jews,  (which  we  believe  are  written  in  the  Hebrew  lan- 
guage), remain  at  the  synagogues  to  which  they  respectively  relate.  The  registers 
of  baptisms,  marriages,  and  burials  in  Bengal,  at  Madras,  in  Bombay,  and  at  St 
Helena,  are  deposited  at  the  East  India  House;  and  the  registers  of  the  carriages, 
births,  baptisms,  and  burials  of  British  subjects  beyond  seas,  which  have  been 
transmitted  from  the  different  British  embassies  and  factories  on  the  continent  of 
Europe  and  elsewhere,  are  deposited  in  the  registry  of  the  Bishop  of  London,  with 
the  exception  of  the  registers  of  marriages  at  and  near  Lisbon,  which  are  deposited 
in  the  Vicar  Generars  Office  in  Doctors'  Commons.  The  registers  of  the  Jews, 
the  East  India  registers,  and  the  registers  of  the  British  embassies  and  factories,  are 
therefore  not  at  all  affected  by  the  stat  3  &  4  Vict,  c.  92. 

(a)  The  residue  of  these  registers  remaio  at  the  Chapels  to  which  they  relate. 
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PRINCIPAL  MATTERS. 


ABDUCTION. 

1.  On  aa  indictment  for  abduction 
on  the  Stat.  9  Geo.  4,  c.  31,  s.  19,  the 
jury  ought  not  to  convict  the  prisoner, 
unless  they  are  satisfied  that  the  pri- 
soner committed  the  offence  from  mo- 
tives of  lucre ;  but  evidence  of  expres- 
sions used  by  the  prisoner  respecting 
the  property  of  the  lady,  such  as  his 
stating  that  he  had  seen  the  will  of  one 
of  her  relatives  (naming  him),  and 
that  she  would  have  £220  a-year,  are 
important  for  the  consideration  of  the 
jury  in  coming  to  a  conclusion  whether 
the  prisoner  was  actuated  by  motives  of 
lucre  or  not.     Regina  v.  Barrait^  387 

2.  If  the  jury  should  not  be  satis- 
fied that  the  prisoner  was  actuated  by 
motives  of  lucre,  and  they  be  satisfied 
that  the  prisoner  used  force  to  the  per- 
son of  the  lady  in  taking  her  away,  and 
that  he  took  her  away  against  her  con- 
sent, they  may  convict  him  of  an  as- 
sault under  the  stat.  1  Vict.  c.  85,  s. 
1 1 .  Ibid. 

3.  A  prisoner  was  taken  into  cus- 
tody at  the  house  of  his  brother  on  a 
charge  of  abduction.  When  he  was 
taken,  a  letter  was  found  in  a  writing- 
desk  in  the  room  in  which  he  and  his 
brother  were.  The  letter  was  directed 
to  a  person  in  the  neighbourhood  of 
the  prisoner's  late  residence.  The  po- 
lice-officer was  going  to  open  it,  when 


the  prisoner  told  him  it  had  nothing  to 
do  with  the  business  that  he  had  come 
about : — Held,  that  the  letter  was  re- 
ceivable in  evidence  on  the  trial  of  the 
prisoner  for  the  abduction.  Ibid. 

ABORTION. 
See  Accessary  before  the  Fact,  1. 

ABUSING  FEMALE   CHIL- 
DREN. 

1 .  Attempting  to  carnally  know  and 
abuse  a  girl  between  the  ages  of  ten 
and  twelve,  is  not  an  assault,  if  the 
girl  consents  to  all  that  is  done,  but  is 
a  misdemeanor.      Regina  v.  Martin^ 

213 

2.  The  person  making  such  an  at- 
tempt with  the  consent  of  the  girl  is 
not  indictable  for  an  assault,  but  is 
indictable  for  the  misdemeanor  of  at- 
tempting to  commit  the  misdemeanor 
of  carnally  knowing  and  abusing  her. 

Hid. 

3.  An  indictment  in  the  first  count 
charged  the  defendant  with  having  as- 
saulted *'E.  R.,  an  infant  above  the 
age  of  ten  years  and  under  the 
age  of  twelve  years,'*  with  intent  to 
carnally  know  and  abuse  her,  and  in 
the  second  count  charged  that  the  de- 
fendant "  unlawfully  did  put  and  place 
the  private  parts  of  him  the  said  T.  M. 
against  the  private  parts  of  her  the 
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ACCESSARY. 


taid  E.  R.,  and  did  thereby  (hen  and 
there  unlawfuUj  attempt  and  endeavoai 
to  carnally  know  and  abnse  the  tatdE. 
Jt.-." — Held,  that  the  second  count  was 
bad,  as  it  did  not  allege  that  E.  R.  was 
between  the  ages  of  ten  and  twelve  : — 
Held,  also,  that  the  words  "  the  taid 
E.  R.,"  merely  meant  that  she  was  the 
■ame  person  aa  was  mentioned  in  the 
first  coDDt,  but  that  thoae  words  did 
not  import  onto  the  second  count  the 
description  of  E.  R.  with  respect  to 
hei  age.      Regina  v.  Martin,  215 

4.  Every  attempt  (not  every  inten- 
tion, but  every  attempt)  to  commit 
a    misdemeanor   is    a    miademeanor. 


ACCESSARY  AFTER  THE 

FACT. 

See  Recbivbhs. 

To  substantiate  the  charge  of  har- 
bouring a  felon  it  must  be  shewn,  that 
the  party  charged  did  some  act  to 
a««i>t  the  felon  personally.  Regina 
V.  Chappie,  355 

ACCESSARY  BEFORE  THE 

FACT. 

See  Suicinz. 

1.  A.  was  indicted  for  felony  in 
nsing  an  instrument  to  procure  abor- 
tion, and  B.  was  indicted  with  him  as 
an  accessary  before  the  fact.  A.  did 
not  appear  to  take  his  trial,  but  B., 
who  was  on  bail,  appeared  : — Held, 
that  under  these  circumstances,  B. 
was  not  compellable  to  plead  to  the 
indictment,  and  the  Judge  allowed  B. 
to  be  admitted  to  bail.  Regina  v, 
Atbmall,  236 

2.  An  indictment  stated  that  a  cer- 
tain evil-ditpoied  person  stole  certain 
goods;  that  L.  C.  incited  him  to  do 
so;  that  E.  C.  did  the  aame;  that 
E.  M.  received  a  portion  of  the  pro- 
perty knowing  it  to  have  been  stolen  : 
it  also  charged  A.  A.  and  the  before- 
mentioned  E.  C.  as  receivers.  All  the 
prisoners  having  been  found  guilty  by 


ACQUITTAL. 

the  jnry,  the  cooviction  was  held  g 
againat  all    except    L.   C,    who 
merely  charged  aa  acceasary  before 
fact,  and  jadgment  was  given  upon 
chargea   of  receiving   only.      Btg 

3.  Whether  &  person  charged  i 
principal  in  the  same  indictment  wii 
person  charged  as  accessary,  is  a  O 
petent  witness  against  the  acceau 
without  being  first  either  acquitted 
confessing  and  snffering  hia  pnni 
ment — Qm:ere.  Regina  v.  Lyon*,  t 

4.  Whether  a  statement  that 
principal  felon  stole  the  property,  «h 
statement  is  in  the  usual  form  of  aa 
diclmeut  for  larcenjr,  except  that 
gives  no  addition  to  the  prisont 
name,  and  does  not  contain  the  wo 
contra  paeem,  &c.,  ia  in  law  an  indi 
ment  against  the  principal,  or  merely 
dacement  to  the  statement  of  the  chsi 
against  the  accessary — Qtuav.      Ih 

5.  But  semble  that  it  is  an  indi 


ACCOUNT  STATED. 

Ste  Witness,  S. 

ACCUSE,  THREATENING  Tl 
AND   OBTAINING    MONf 

THEREBY. 

See  Threatemino  to  accuse. 

ACQUITTAL. 

Three  persons  were  indicted  i 
a  rape,  and  were  also  indicted  f 
the  murder  of  the  party  alleged  to  I 
ravished.  Before  the  trial  on  the  ii 
dictment  for  the  rape,  the  coaiuel  f 
the  prosecution  asked  to  have  one 
the  prisoners  acquitted,  that  he  mi^ 
call  him  as  a  witness  againat  the  other 
This  was  opposed  by  the  prisoner 
counsel: — Held,  that  in  cases  of  th 
kind  the  Court  will,  if  it  sees  no  caoi 
to  tb«  contrary,  intrust  it  to  the  discrc 
lion  of  ihe  coonsel  for  the  prosecutio 
to  determine  whether  he  will  have 
prisoner  acquitted  before  the  trial  con 
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mences  to  enable  him  to  call  such  pri- 
soner as  a  witness  against  the  other 
prisoners.     Regina  v.  Otoen^  83 

ACTION,  NOTICE  OF. 

See  Notice  of  Action. — Pound- 
keeper,  1,  3. 

ADMINISTERING  POISON. 
See  Murder,  3. 

ADMISSION. 

Where,  by  a  Judge's  order,  a  copy 
of  a  letter  sent  by  R.  to  M.,  dated 
December  10, 1830,  was  ordered  to  be 
admitted,  it  is  not  enough  to  put  in  the 
notice  to  admit  and  the  Judge's  order, 
and  to  put  in  a  copy  of  a  letter  from  R. 
to  M.  of  that  date;  but  if  a  witness 
also  prove  that  he  was  at  the  Judge's 
chambers  when  the  order  was  made, 
and  that  he  produced  to  the  clerk  of 
the  opposite  attorney  the  copy  of  the 
letter  proposed  to  be  given  in  evi- 
dence, that  is  sufficient.  Clay  v. 
Thackrah,  47 

ADVERSE  POSSESSION. 
See  Ejectment  3,  7. 

AFFIDAVIT. 
See  Cross-examination,  2. 

AFFIDAVIT,   TO     HOLD    TO 
BAIL  IN  REVENUE  CASES. 

See  Cross-examination,  1. 

AGENT'S  COMMISSION. 

1.  A.  acted  under  a  written  agree- 
ment as  the  commission  agent  of  B.  in 
the  sale  of  goods,  and  was  paid  a  com- 
mission. B.  was  a  contractor  with  the 
Admiralty  for  the  supply  of  a  variety  of 
articles,  on  the  sale  of  which  A.  was 
paid  his  commission,  and  A.  attended 
on  a  number  of  occasions  at  Somerset 
House,  where  the  patterns  of  these  ar- 


ticles were  inspected  by  the  govern- 
ment officers.  A.  sought  to  charge 
B.  for  these  attendances  in  addition  to 
his  commission : — Held^  that  if  in 
giving  these  attendances  A.  was  only 
acting  in  the  discharge  of  his  business 
as  an  agent,  he  was  not  entitled  to 
charge  for  the  attendances  ;  but  that  if 
these  attendances  were  matter  beyond 
his  duty  as  an  agent,  he  was  entitled 
to  be  paid  for  them  separately.  Mar^ 
shall  V.  Parsons,  656 

2.  Held,  also,  that  this  was  a  ques- 
tion for  the  jury.  Ibid. 

AGREEMENT. 

See  Landlord  and  Tenant,  4. — 
Stamp,  1. 

AMENDMENT. 

1.  The  plaintiff,  a  journeyman  car- 
penter, sued  his  roaster  on  the  custom 
of  the  trade  by  which  the  roaster,  when 
the  journeyman  is  sent  to  work  in  the 
country,  has  to  pay  the  coach  fare  of  the 
man  back  to  London,  and  also  the  back 
carriage  of  his  tools.  It  appeared  that 
this  custom  did  not  apply  where  the 
man,  while  in  the  country,  was  dis- 
missed for  misconduct,  or  dismissed 
himself.  The  declaration  was  founded 
on  a  supposed  general  custom  without 
these  exceptions;  but  the  Judge  at 
Nisi  Prius  allowed  the  declaration  to 
be  amended  by  inserting  these  excep- 
tions, and  adding  averments  that  the 
plaintiff  was  not  dismissed  for  miscon- 
duct, and  did  not  dismiss  himself,  the 
plaintiff  paying  the  costs  occasioned  by 
this  amendment.     Read  v.  Dunsmore, 

588 

2.  In  an  action  for  a  libel  the  decla- 
ration stated,  that  the  defendant  pub- 
lished a  libel,  *'  contained  in,  and 
being  an  article  in,  a  certain  weekly 
printed  publication  or  paper  called  The 
Paul  Pry,"  At  the  trial  it  was  proved 
that  the  defendant  gave  a  printed  slip 
of  paper,  which  appeared  to  have  been 
cut  from  The  Paul  Pry,  to  several  per- 
sons for  them  to  read,  and  that  they 
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ACCESSARY. 


ACQUITTAL. 


said  E,  R,,  and  did  thereby  then  and 
there  unlawfully  attempt  and  endeavour 
to  carnally  know  and  abuse  the  said  E, 
R,  :** — Held,  that  the  second  count  was 
bad,  as  it  did  not  allege  that  £.  R.  was 
between  the  ages  of  ten  and  twelve  : — 
Held,  also,  that  the  words  "  the  said 
E.  R."  merely  meant  that  she  was  the 
same  person  as  was  mentioned  in  the 
first  count,  but  that  those  words  did 
not  import  unto  the  second  count  the 
description  of  £.  R.  with  respect  to 
her  age.  Regina  v.  Martin^  215 
4.  Every  attempt  (not  every  inten- 
tion,  but  every  attempt)  to  commit 
a   misdemeanor   is    a    misdemeanor. 

Ibid. 

ACCESSARY  AFTER  THE 
FACT. 

See  Receivers. 

To  substantiate  the  charge  of  har- 
bouring a  felon  it  must  be  shewn,  that 
the  party  charged  did  some  act  to 
assist  the  felon  personally.  Regina 
v.  Chappie,  355 

ACCESSARY  BEFORE  THE 

FACT. 

See  Suicide. 

1.  A.  was  indicted  for  felony  in 
using  an  instrument  to  procure  abor- 
tion, and  B.  was  indicted  with  him  as 
an  accessary  before  the  fact.  A.  did 
not  appear  to  take  his  trial,  but  B., 
who  was  on  bail,  appeared : — Heldy 
that  under  these  circumstances,  B. 
was  not  compellable  to  plead  to  the 
indictment,  and  the  Judge  allowed  B. 
to  be  admitted  to  bail.  Regina  v. 
Ashmall,  236 

2.  An  indictment  stated  that  a  cer- 
tain evil-disposed  person  stole  certain 
goods;  that  L.  C.  incited  him  to  do 
so;  that  E.  C.  did  the  same;  that 
E.  M.  received  a  portion  of  the  pro- 
perty knowing  it  to  have  been  stolen  : 
it  also  charged  A.  A.  and  the  before- 
mentioned  E.  C.  as  receivers.  All  the 
prisoners  having  been  found  guilty  by 


the  jury,  the  conviction  was  held  good 
against  all  except  L.  C.^  who  was 
merely  charged  as  accessary  before  the 
fact,  and  judgment  was  given  upon  the 
charges  of  receiving  only.  Regina 
V.  Casper,  289 

3.  Whether  a  person  charged  as  a 
principal  in  the  same  indictment  with  a 
person  charged  as  accessary^  is  a  com- 
petent witness  against  the  accessary, 
without  being  first  either  acquitted  or 
confessing  and  suffering  his  punish- 
ment— Qucere.  Regina  v.  Lyons,   555 

4.  Whether  a  statement  that  the 
principal  felon  stole  the  property,  which 
statement  is  in  the  usual  form  of  an  in- 
dictment for  larceny,  except  that  it 
gives  no  addition  to  the  prisoner's 
name,  and  does  not  contain  the  words 
contra  pacem,  &c.,  is  in  law  an  indict- 
ment against  the  principal,  or  merely  in- 
ducement to  the  statement  of  the  charge 
against  the  accessary — Qtosre.      Ibid* 

5.  But  semble  that  it  is  an  indict- 
ment. Jhid. 

ACCOUNT  STATED. 

See  Witness,  5. 

ACCUSE,  THREATENING  TO; 
AND  OBTAINING  MONEY 
THEREBY. 

See  Threatening  to  accuse. 

ACQUITTAL. 

Three  persons  were  indicted  for 
a  rape,  and  were  also  indicted  for 
the  murder  of  the  party  alleged  to  be 
ravished.  Before  the  trial  on  the  in- 
dictment for  the  rape,  the  counsel  for 
the  prosecution  asked  to  have  one  of 
the  prisoners  acquitted,  that  he  might 
call  him  as  a  witness  against  the  others. 
This  was  opposed  by  the  prisoners' 
counsel: — Held,  that  in  cases  of  this 
kind  the  Court  will,  if  it  sees  no  cause 
to  the  contrary,  intrust  it  to  the  discre- 
tion of  the  counsel  for  the  prosecution 
to  determine  whether  he  will  have  a 
prisoner  acquitted  before  the  trial  com- 
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mences  to  enable  him  to  call  such  pri- 
soner as  a  witness  against  the  other 
prisoners.     Regina  ▼.  (hoen^  83 

ACTION,  NOTICE  OF. 

See  NoTicB  of  Action. — Pound- 
keeper,  1,  3. 

ADMINISTERING  POISON. 
See  Murder,  3. 

ADMISSION. 

Where,  by  a  Judge's  order,  a  copy 
of  a  letter  sent  by  R.  to  M.,  dated 
December  10, 1830,  was  ordered  to  be 
admitted,  it  is  not  enough  to  put  in  the 
notice  to  admit  and  the  Judge's  order, 
and  to  put  in  a  copy  of  a  letter  from  R. 
to  M.  of  that  date;  but  if  a  witness 
also  prove  that  he  was  at  the  Judge's 
chambers  when  the  order  was  made, 
and  that  he  produced  to  the  clerk  of 
the  opposite  attorney  the  copy  of  the 
letter  proposed  to  be  given  in  evi- 
dence, that  is  sufficient.  Clay  v. 
Thackrah,  47 

ADVERSE  POSSESSION. 
See  Ejectment  3,  7. 

AFFIDAVIT. 
See  Cross-examination,  2. 

AFFIDAVIT,   TO     HOLD    TO 
BAIL  IN  REVENUE  CASES. 

See  Cross-examination,  1. 

AGENT'S  COMMISSION. 

1 .  A.  acted  under  a  written  agree- 
ment as  the  commission  agent  of  B.  in 
the  sale  of  goods,  and  was  paid  a  com- 
mission. B.  was  a  contractor  with  the 
Admiralty  for  the  supply  of  a  variety  of 
articles,  on  the  sale  of  which  A.  was 
paid  his  commission,  and  A.  attended 
on  a  number  of  occasions  at  Somerset 
House,  where  the  patterns  of  these  ar- 


ticles were  inspected  by  the  govern- 
ment officers.  A.  sought  to  charge 
B.  for  these  attendances  in  addition  to 
his  commission : — Held^  that  if  in 
giving  these  attendances  A.  was  only 
acting  in  the  discharge  of  his  business 
as  an  agent,  he  was  not  entitled  to 
charge  for  the  attendances  ;  but  that  if 
these  attendances  were  matter  beyond 
his  duty  as  an  agent,  he  was  entitled 
to  be  paid  for  them  separately.  Mar- 
shall  V.  Parsons,  656 

2.  Heldf  also,  that  this  was  a  ques- 
tion for  the  jury.  Ibid. 

AGREEMENT. 

See  Landlord  and  Tenant,  4. — 
Stamp,  1. 

AMENDMENT. 

1.  The  plaintiff,  a  journeyman  car- 
penter, sued  his  master  on  the  custom 
of  the  trade  by  which  the  master,  when 
the  journeyman  is  sent  to  work  in  the 
country,  has  to  pay  the  coach  fare  of  the 
man  back  to  London,  and  also  the  back 
carriage  of  his  tools.  It  appeared  that 
this  custom  did  not  apply  where  the 
man,  while  in  the  country,  was  dis- 
missed for  misconduct,  or  dismissed 
himself.  The  declaration  was  founded 
on  a  supposed  general  custom  without 
these  exceptions;  but  the  Judge  at 
Nisi  Prius  allowed  the  declaration  to 
be  amended  by  inserting  these  excep- 
tions, and  adding  averments  that  the 
plaintiff  was  not  dismissed  for  miscon- 
duct, and  did  not  dismiss  himself,  the 
plaintiff  paying  the  costs  occasioned  by 
this  amendment.     Read  v.  Dunsmore, 

588 

2.  In  an  action  for  a  libel  the  decla- 
ration stated,  that  the  defendant  pub- 
lished a  libel,  ''  contained  in,  and 
being  an  article  in,  a  certain  weekly 
printed  publication  or  paper  called  The 
Paul  Pry."  At  the  trial  it  was  proved 
that  the  defendant  gave  a  printed  slip 
of  paper,  which  appeared  to  have  been 
cut  from  The  Paul  Pry,  to  several  per- 
sons for  them  to  read,  and  that  they 
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APPRENTICE. 


read  it : — Heldt  that  the  Judge  at  the 
trial  might  properly  allow  the  record 
to  be  amended  by  striking  out  the 
above-mentioned  allegation  that  the 
libel  was  contained  in,  and  was  an  ar- 
ticle in,  The  Paul  Pry.  Foster  v. 
Pointer,  718 

3.  In  an  action  for  words  the  decla- 
ration stated,  that  the  defendant  said  of 
the  plaintiff,  "  He  is  a  thief,  a  swind- 
ler, and  a  forger,*'  &c.  The  defend- 
ant pleaded  not  guilty.  The  words 
were  proved  to  have  been  spoken  in 
the  Welsh  language,  but  were  of  the 
same  meaning  as  the  English  words 
stated  in  the  declaration.  The  Judge 
at  the  trial  allowed  the  declaration  to 
be  amended  under  the  stat.  3  &  4 
Will.  4,  c.  42,  s.  23,  by  inserting  the 
Welsh  words,  and  directed  the  trial  to 
be  postponed  till  the  next  day,  on  the 
terms  of  the  plaintiff  paying  the  costs 
of  the  day,  and  making  a  deposit  of 
£15  with  the  associate  for  those  costs, 
subject  to  taxation ;  and  his  Lordship 
said,  that  if  on  the  next  day  the  de- 
fendant's counsel  would  give  him  rea- 
son to  believe,  that  the  defendant 
would  justify  the  Welsh  words,  his 
Lordship  would  then  put  the  plaintiff 
to  withdraw  the  record.  Jenkins  v. 
Phillips,  766 

4.  In  such  a  case  the  amendment 
ought  actually  to  be  made  by  trans- 
lating the  English  words  in  the  decla- 
ration into  Welsh  words  of  the  same 
meaning,  and  inserting  those  Welsh 
words  in  the  declaration.  Ihid. 

5.  In  cases  of  doubt  the  Judge  at 
the  trial  will  allow  amendments  under 
the  Stat.  3  &  4  Will.  4,  c.  42,  s.  23 ; 
because  that  section  provides  a  remedy 
if  the  Judge  allows  an  amendment 
which  ought  not  to  be  made,  but  gives 
no  remedy  in  any  case  in  which  the 
Judge  has  refused  to  allow  an  amend- 
ment. Ihid, 

6.  Amendments  under  the  23rd  sec- 
tion of  the  Stat.  3  &  4  Will.  4,  c.  42, 
cannot  be  made  after  verdict.  Doe  d. 
Bennett  v.  Long,  773 


7.  On  a  charge  of  perjury,  alleged 
to  have  been  committed  before  com- 
missioners to  examine  witnesses  in  a 
Chancery  suit,  the  indictment  stated 
that  the  four  commissioners  were  com- 
manded to  examine  the  witnesses. 
Their  commission  was  put  in,  and  by 
it  the  commissioners,  or  any  three  or 
two  of  them,  were  commanded  to  ex- 
amine witnesses  : — Held,  a  fatal  va- 
riance, and  the  Judge  would  not  allow 
it  to  be  amended  under  the  stat.  9  Geo. 
4,  c.  15.   Regina  v.  Hewins,  786 

8.  Amendments  in  criminal  cases 
should  be  made  very  sparingly;  one 
objection  to  amending  an  indictment 
being,  that  it  is  an  alteration  of  a  pre- 
sentment on  the  oath  of  the  Grand 
Jury.  Ibid. 

9.  The  Judges  are  unwilling  to  al- 
low the  amendment  of  variances,  which 
might  have  been  avoided  by  ordinary 
care.  Ihid. 

ANIMALS,  CRUELTY  TO. 
See  Pound-keeper,  4,  5,  6,  7. 

APPREHENSION. 


See  Notice  of  Action. 
Constable. 


APPRENTICE. 


FECIAL 


In  an  action  by  the  master  of  an  ap- 
prentice for  an  injury  done  to  him  per 
quod  servitium  amisit,  the  declaration 
alleged  as  special  damage,  that  the  ap- 
prentice was  permanently  injured,  and 
could  never  again  be  capable  of  serving 
the  plaintiff  as  his  apprentice  during 
the  remainder  of  the  term : — Held, 
that  the  jury  might  award  damages  for 
the  loss  of  the  master  up  to  the  end  of 
the  term,  by  reason  of  the  permanent 
injury  of  the  apprentice,  and  that  they 
were  not  limited  to  give  damages  for 
the  loss  of  the  master  up  to  the  time 
of  the  commencement  of  the  action 
only.     Ilodsoll  v.  Stallbrass,  63 
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ARMS,  LOADED,  ATTEMPT- 
ING TO  DISCHARGE. 

See  Attempting  to  discharge 
Loaded  Arms. 

ARSON. 

1 .  In  a  case  of  arson  it  was  proved 
that  "  the  floor  near  the  hearth  was 
scorched.  It  was  charred  in  a  trifling 
way.  It  had  been  at  a  red  heat,  but 
not  in  a  blaze:" — Heldy  that  this 
would  be  a  sufficient  burning  to  sup- 
port an  indictment  for  arson.  Regina 
V.  Parker y  45 

2.  A.  &  B.  were  charged  under  the 
Stat.  7  &  8  Geo.  4,  c.  30,  s.  17,  with 
setting  fire  to  a  wood.  It  appeared 
that  they  set  fire  to  a  summer-house, 
which  was  in  the  wood,  and  that  from 
the  summer-house  the  fire  was  com- 
municated to  the  wood : — Held,  that 
A.  &  B.  might  be  properly  convicted  on 
this  indictment.  Regina  v.  Price,  729 

ASSAULT. 

See  Abusing  Female  Children. — 
Assaulting  a  Gamekeeper. — 
Fighting. — Rape,  8,  9. 

1.  Attempting  to  carnally  know  and 
abuse  a  girl  between  the  ages  of  ten 
and  twelve,  is  not  an  assault,  if  the 
girl  consents  to  all  that  is  done,  but  is  a 
misdemeanor.  Regina  y.  Martin,  213 

2.  The  person  making  such  an  at- 
tempt with  the  consent  of  the  girl  is  not 
indictable  for  an  assault,  but  is  indict- 
able for  the  misdemeanor  of  attempting 
to  commit  the  misdemeanor  of  carnally 
knowing  and  abusing  her.  Ibid. 

3.  An  indictment  in  the  first  count 
charged  the  defendant  with  having  as- 
saulted '*E.  R.,  an  infant  above  the 
age  of  ten  years  and  under  the 
age  of  twelve  years,"  with  intent  to 
carnally  know  and  abuse  her;  and  in 
the  second  count  charged  that  the  de- 
fendant *'  unlawfully  did  put  and  place 
the  private  parts  of  him  the  said  T.  M. 
against  the  private  parts  of  her  the  said 
E,  22.,  and  did  thereby  then  and  there 


unlawfully  attempt  and  endeavour  to 
carnally  know  and  abuse  the  said 
E.  R."     Regina  v.  Martin,  215 

4.  Held,  that  the  second  count  was 
bad,  as  it  did  not  allege  that  E.  R. 
was  between  the  ages  of  ten  and 
twelve: — Held,  also,  that  the  words 
''  the  said  E.  R,,**  merely  meant  that 
she  was  the  same  person  as  was  men- 
tioned in  the  first  count,  but  that 
those  words  did  not  import  unto  the 
second  count  the  description  of  E.  R. 
with  respect  to  her  age.  Ibid. 

5.  Every  attempt  (not  every  inten- 
tion, but  every  attempt)  to  commit  a 
misdemeanor  is  a  misdemeanor.  Ibid. 

6.  If  a  prisoner  be  indicted  for  any 
felony  which  includes  an  assault,  he 
may  be  convicted  of  the  assault,  if  the 
indictment  contain  any  one  good  count, 
although  all  the  other  counts  may  be 
bad.   Regina  v.  NichoUs,  267 

7.  If  on  a  trial  of  an  indictment  for 
a  rape,  it  appear  that  the  prisoner  was 
under  1 4  years  of  age  at  the  time  he 
committed  the  offence,  he  must  be  ac- 
quitted of  the  rape,  but  the  jury  may 
convict  him  of  an  assault  under  the 
Stat.  1  Vict.  c.  85,  s.  11.  Regina  v. 
Brimilow,  366 

8.  On  an  indictment  for  abduction  on 
the  Stat.  9  Geo.  4,  c.  31,  s.  19,  if  the 
jury  should  not  be  satisfied  that  the 
prisoner  was  actuated  by  motives  of 
lucre,  and  they  be  satisfied  that  the 
prisoner  used  force  to  the  person  of 
the  lady  in  taking  her  away,  and  that 
he  took  her  away  against  her  consent, 
they  may  convict  him  of  an  assault 
under  the  stat.  1  Vict.  c.  85,  s.  11. 
Regina  v.  Barratt,  387 

9.  A.  was  indicted  for  assaulting  a 
policeman  in  the  execution  of  his  duty. 
It  appeared  that  the  policeman  had 
gone  into  a  public-house  where  the  de- 
fendant was  having  high  words  with  the 
landlady.  The  defendant  tried  to  go 
into  a  room  in  the  house  in  which  a 
guest  was,  and  the  policeman,  without 
being  desired  to  do  so,  collared  him, 
and  prevented  his  going  into  the  room, 


800 


ASSAULT. 


ASSAULTING  GAMEKEEPER. 


and  A.  struck  the  policeman,  and  seve- 
ral blows  passed  on  both  sides: — 
Heldy  that  if  the  jury  were  satisfied 
that  no  breach  of  Uie  peace  was  likely 
to  be  committed  by  the  defendant  on 
the  guest  in  the  room,  it  was  no  part 
of  the  policeman's  duty  to  prevent  the 
defendant  from  entering  it;  but,  as- 
suming that  to  be  so,  if  the  defendant 
used  more  violence  than  was  necessary 
to  repel  the  assault  committed  on  him 
by  the  policeman,  the  defendant  would 
be  liable  to  be  convicted  of  a  common 
assault.     Reg,  v.  Mabel,  474 

10.  On  an  indictment  for  a  felony, 
the  jury  ought  not  to  convict  the  pri- 
soner of  a  completely  independent  and 
distinct  assault.     Reg.  v.  Gutindge, 

471 

11.  If  a  person  present  a  pistol,  pur- 
porting to  be  a  loaded  pistol,  at  an- 
other, and  so  near  as  to  have  been  dan- 
gerous to  life,  if  the  pistol  had  gone 
off,  sembUf  that  this  is  an  assault,  even 
though  the  pistol  is,  in  fact,  not  loaded. 
Reg.  V.  St.  George,  483 

12.  On  an  indictment  for  a  felony, 
which  includes  an  assault,  the  prisoner 
ought  not  to  be  convicted  of  an  assault 
which  is  quite  distinct  from  the  felony 
charged;  and  on  such  an  indictment 
the  prisoner  ought  only  to  be  convicted 
of  an  assault  which  is  involved  in  the 
felony  itself,  Ibid, 

13.  A.  presented  a  loaded  pistol  at 
B.,  but  was  prevented  from  pulling  the 
trigger: — Held,  that  A.  could  be  pro- 
perly convicted  of  this  assault,  on  an 
indictment  for  feloniously  attempting  to 
discharge  loaded  arms  at  B.  Ibid. 

14.  In  an  action  for  an  assault,  the 
declaration  stated  that  the  defendant 
assaulted  the  plaintiff,  '*  and  also  then 
presented  a  certain  pistol  loaded  with 
gunpowder,  ball,  and  shot,  at  the  plain- 
tiff, and  threatened  and  offered  there- 
with to  shoot  the  plaintiff,  and  blow 
out  his  brains.'*  To  this  the  defend- 
ant pleaded  not  guilty,  and  it  was 
proved  that  the  parties  being  on  board 
a  ship,   the   defendant  (who  was  the 


captain)    went    into    his    cabin    and 
brought  out  a  pistol  aud  cocked  it,  and 
presented  it  at  the  plaintiff's  head,  say- 
ing, that  if  the  plaintiff  was  not  quiet, 
he  would  blow  his  brains  out : — Held^ 
that  if  the  defendant,  at  the  time  he 
presented  the  pistol,  used  words  shew- 
ing that  it   was  not  his   intention    to 
shoot  the  plaintiff,  this  would  be  no 
assault: — Held,  also,  that  it  was  in- 
cumbent on  the  plaintiff  to  substantiate 
the  allegation  in  the  declaration,  that 
the  pistol  was  loaded  with  gunpowder, 
ball,  and  shot,  and  that  unless  the  jury 
were  satisfied  that  the  pistol  was  load- 
ed, they  ought  to  find  for  the  defend- 
ant   Blake  v.  Barnard,  626 
15.  On  an  indictment  for  attempting 
to   carnally   know   and   abuse   a  girl 
under  ten  years  of  age,  with  a  count 
for  a  common  assault.     The  attempt 
was  proved,  but  it  could  not  be  shewn 
that  the  child  was  under  ten  years  of 
age,  and  it  also  appeared  that  no  vio- 
lence was  used  by  the  prisoner,  and  no 
actual  resistance  made  by  the  girl  i—^ 
Held,  that   although  conserU   on   the 
part  of  the  girl  would  put  an  end  to  the 
charge  of  assault,  yet  that  there  was  a 
great  difference  between  consent  and 
submission,  and  that  although  in  the 
case  of  an  adult  submitting  quietly  to 
an  outrage  of  this  kind  would  go  far  to 
shew  consent,  yet,  that  in  the  case  of  a 
child,  the  jury  should  consider  whether 
the  submission  of  the  child  was  volun- 
tary on  her  part,  or  was  the  result  of 
fear  under  the  circumstances  in  which 
she   was    placed.      Regina  v.    Day^ 

722 

ASSAULTING  A  GAME- 
KEEPER. 

An  indictment  for  assaulting  a  game- 
keeper with  a  weapon  (under  the  stat. 
9  Geo.  4,  c.  64,  s.  2),  steted  that  the 
defendants  were  in  certain  land  of 
J.  R.,  Earl  of  B.,  by  night,  armed 
with  guns,  for  the  purpose  of  destroy- 
ing game,  and  that  they  were  **  then 
and  there  in  the  said  land  by  night  as 
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aforesaid  by  one  W.  R.,  the  servant  of 
the  said  J.  R.  Earl  of  B.,  then  and 
there  having  lawful  authority  to  seize 
and  apprehend  the  said  [defendants] 
found/'  and  that  the  defendants  with 
the  guns  assaulted  and  offered  vio- 
lence to  W.  R. : — Heldf  that  the  in- 
dictment was  bad,  as  it  did  not  suffi- 
ciently shew  that  the  defendants,  when 
found  by  W.  R.,  were  committing  any 
offence  against  the  stat.  9  Geo.  4,  c. 
64.     Reg,  v.  Cumocky  730 

ASSAULTING  A   POLICEMAN. 
See  Assault,  7. 

ASSIGNMENT. 

See  Bill  of  Sale,  1,  2. — Sheriff, 

1,  2,  3. 

ASSUMPSIT. 
See  Pleading,  4,  5. 

ATTEMPTING  TO  DISCHARGE 
LOADED  ARMS. 

See  Assault,  11,  12,  13,  14. 

1.  If  a  person  intending  to  shoot 
another,  put  his  finger  on  the  trigger 
of  a  loaded  pistol,  but  is  prevented 
from  pulling  the  trigger,  this  is  not  an 
attempt  to  discharge  loaded  arms  "  by 
drawing  a  trigger,  or  in  any  other 
manner,"  within  the  stat.  1  Vict.  c.  85, 
ss.  3  &  4,  as  the  words  ''  in  any  other 
manner**  in  that  statute,  mean  some- 
thing analogous  to  drawing  the  trigger, 
which  is  the  proximate  cause  of  the 
loaded  arm  going  off.  Regina  v.  St, 
George,  483 

2.  The  applying  a  lighted  match  to 
a  loaded  match-lock  gun,  or  the  strik- 
ing the  percussion  cap  of  a  percussion 
gun,  would  be  sufficient  attempts  with- 
in these  enactments,  Ihid, 

3.  An  indictment  on  the  7  Will  4  & 
1  Vict.  c.  85,  ss.  3  &  4,  charged  the 
prisoner  with  attempting  to  discharge 
at  the  prosecutor  a  certain  blunderbuss, 
loaded   with    gunpowder    and    divers 


leaden  shots.  It  appeared  that  the 
prisoner,  on  a  refusal  by  the  prosecu- 
tor to  give  him  up  some  title-deeds, 
addressed  him  in  these  words :  ''  Then 
you  are  a  dead  man,"  and  immediately 
unfolded  a  great  coat  which  he  had  on 
his  arm,  and  took  out  a  blunderbuss, 
but  was  not  able  to  raise  it  to  his 
shoulder,  or  point  it  directly  at  the 
prosecutor,  before  he  was  seized.  The 
blunderbuss  was  found  to  be  very  hea- 
vily loaded,  but  the  flint  ha  dropped 
out,  and  was  discovered  between  the 
lining  of  the  great  coat. — Held,  that 
the  evidence  was  not  sufficient  to  sus- 
tain the  charge  in  the  indictment.  Re^ 
gina  v.  Lewis,  523 

ATTESTATION. 

1.  The  attestation  of  a  deed  was  in 
the  following  form : — "  Sealed  and  de- 
livered by  the  within-mentioned  C.  A., 
in  the  presence  of  R.  P.  C*  It  was 
proved  by  the  attesting  witness  that  the 
signature  R.  P.  C.  was  of  his  hand- 
writing, and  that  he  had  no  recollection 
of  the  transaction,  but  that  he  should 
not  have  signed  the  attestation  if  he 
had  not  seen  the  deed  executed: — 
Held,  sufficient,  and  that  the  fact  that 
the  attesting  witness  was  neither  an 
attorney  nor  an  attorney's  clerk  made 
no  difference.  Doe  d.  Counsell  v. 
Caperton,  112 

2.  It  is  always  extremely  injudicious 
to  have  a  will  attested  by  marks,  on 
account  of  the  difficulty  of  proving 
their  identity.  A  will  was  attested  by 
the  signature  T.  B.  V.  and  the  marks 
of  C.  and  M.  D.  All  these  were 
dead ;  the  signature  of  Mr.  V.  was 
proved,  and  the  daughter  of  C.  and 
M.  D.  proved  that  they  were  both 
dead,  and  that  when  alive  they  lived 
near  the  testator,  no  other  persons  of 
those  names  living  anywhere  in  that 
neighbourhood;  and  this  witness  also 
stated  that  M.  D.  could  not  write,  and 
C.  D.  could  write  his  name  only: — 
Held,  sufficient.  Ibid. 
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3.  Where  the  atteatalion  of  a  deed 
is  in  the  uaual  form,  and  the  atlesting 
wilneas  recollect*    seeing    the    party 
sign  the  deed,  but  does  not  recollect 
any  other  form  being  gone    through, 
it  will  be  for  the  jury  to  say  on  this 
evidence,  whether  the  deed  was  i 
duly  signed,  sealed,  and  delivered, 
all  that  is  Tery  likely  to  have  occum 
though  the  witness  did  not  lemember 
BurUty  V,  Paterton,  570 

ATTESTING  WITNESS. 
See  Witness,  2,  3. 

ATTORNEY. 
SeeCouF^VY,  4. — Evidence,  2,  IS. 
— Treason,  6.  13. 
A.  accepted  a  bill  for  £15,  drawn 
oo  him  by  B.,  which  B.  indorsed  to 
C,  and  which  was  dishonoured,  B, 
owed  A.  a  balance  of  £102,  and  se- 
Teial  months  after,  on  B,  &  C.  ba- 
lancing their  account,  a  small  balance 
was  found  to  be  in  favour  of  B.,  which 
was  paid  by  C.  to  B.,  and  the  bill  given 
back  to  B.  After  this  M.  desired 
Messrs.  E.  Sc  W.  to  bring  an  action 
on  the  bill  in  the  nume  of  C,  and 
gave  them  the  bill  and  a  letter  from 
A.  to  C.  on  the  Bubjectof  it.  Messrs. 
E.  &  W.  commerced  an  action  against 
A.  at  the  suit  of  C,  and  A.  paid  ibem 
the  amount  of  the  bill  and  interesl,  and 
also  the  costs.  It  was  proved  by  C. 
that  he  had  never  given  any  authority 
for  the  bringing  of  tliis  aclion  -.—Held, 
that  A.  might  recover  back  the  amount 
of  the  bill,  and  interesl  and  costs,  from 
Messrs.  E.  &  W.  in  an  action  for 
money  had  and  received;  and  that 
their  having  acted  bona  tide  on  the  be- 
lief that  they  had  the  authority  of  C, 
and  the  fact  of  their  having  paid  over 
the  amount  of  the  bill  and  interest  to 
M.,  were  no  grounds  of  defence  to  such 
an  action.   Carman  v.  Edwards,     596 

ATTORNEY,  POWER  OF. 
See  Evidence,  2. 


AUCTIONEER'S  COMMISSION. 

The  plaintiff  was  employed  to  sell 
ground  rents  by  auction,  on  the  termi 
of  receiving  a  conunission  of  one  per 
cent.  "  on  sale."  After  he  had  ad- 
vertized the  sale,  but  before  the  day  of 
sale,  [he  defendant  sold  the  ground 
rents  by  private  contract.  Three  auc- 
tioneers proved  the  custom  of  the  trade 
to  be,  that  after  an  auctioneer  was  em- 
ployed and  the  property  advertised  by 
him,  he  was  entitled  to  the  tiill  com- 
mission on  a  sale  being  effected,  al- 
though not  through  his  direct  agency. 
The  question  left  to  the  jury  waa, 
whether  this  custom  was  to  notorittus, 
that  the  defendant  must  have  known 
it ;  and  that  if  so,  it  was  engrafted  on 
the  contract.  The  jury  found  for  the 
plaintiff  for  the  fall  commission.  Raitty 
V.  Vernon,  S59 


AUTREFOIS  ACQUIT. 
See  BuRoLABT  with  violxncb. 

BAIL. 

See  Accessary  before  the  Fact,  1. 
— PosiPoHiua  Trial. — Travebse. 

BAILEE. 

See  BURGLART,   1. 


BAILMENT. 
See  Goods  lent. 

1.  If  A.  place  a  dog  with  B.,  and 
the  dog  be  received  by  B.,  to  be  kept 
by  him  for  reward,  to  be  paid  to  him 
by  A.,  B.  is  not  answerable  for  the 
loss  of  the  dog  if  lie  took  reasonable 
care  of  it;  but  if  the  dog  be  lost,  the 
onus  lies  on  B.  to  acquit  himself  by 
shewing  that  he  was  not  in  fault  with 
respect  to  the  loss.  Maekemie  \.  Cox, 

632 

2.  Form  of  plea  that  the  defendant 
did  not  receive  the  goods  to  be  kept  for 
reward.  Ibid. 
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BANKERS'  CHECK. 

iSeeBiLL  OF  Exchange,  3,4 — Plead- 
ings (Forms  of),  3,  4,  5,  6. 

BANKRUPT. 

1.  The  protection  given  by  the  stat. 
2  &  3  Vict.  c.  29,  s.  1,  to  contracts  with 
bankrupts,  and  executions  against  their 
property  bona  fide  executed  or  levied 
before  the  date  and  issuing  of  the  fiat 
of  bankruptcy,  is  not  receivable  in  evi- 
dence in  an  action  of  trover  by  the  as- 
signee against  an  execution-creditor, 
either  under  the  plea  of  not  guilty,  or  a 
plea  that  the  plaintiffs  were  not  law- 
fully possessed  of  the  goods  as  assig- 
nees at  the  time  of  the  alleged  conver- 
sion, Byers,  Assignee  of  Clark,  v. 
Southwell,  320 

2.  Semble,  also,  that  the  latter  plea 
does  not  render  it  necessary  for  the 
plaintiffs  to  prove  the  petitioning  credi- 
tor's debt,  Ibid, 

BEGIN,  RIGHT  TO. 

1.  In  an  action  on  a  bill  of  exchange 
by  indorsee  against  acceptor,  the  defen- 
dant pleaded  pleas  denying  the  accept- 
ance and  the  indorsement,  and  also  two 
pleas  of  payment,  upon  all  which  issue 
was  joined.  The  defendant's  counsel,  at 
the  trial,  offered  to  admit  the  accept- 
ance and  indorsement,  and  wished  to 
begin: — Held,  that  this  admission  of 
all  the  facts,  the  proof  of  which  was  on 
the  plaintiff,  did  not  entitle  the  defend- 
ant to  begin.     Pontifex  v.  Jolly,   202 

2.  In  assumpsit  for  wrongfully  dis- 
missing a  teacher  in  a  school  before 
the  expiration  of  the  year  for  which  he 
was  engaged,  the  defendant  pleaded 
only  a  special  plea  justifying  the  dis- 
missal, upon  which  issue  was  taken : — 
Held,  that  on  this  issue  the  defendant 
was  entitled  to  begin.  Harnett  v. 
Johnson,  206 

3.  In  an  action  of  trespass  for  tak- 
ing the  plaintiff's  goods,  the  defendant 
pleaded — 1st,  as  to  part  of  the  goods, 
that  he  took  them  as  a  distress  for  an 
annuity,  payable  to  M*  A* ;  and,  se- 
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condly,  as  to  the  residue,  he  justified 
the  taking  as  a  distress  for  rent  due  to 
J.  A.  Replication  to  the  Jst  plea, 
that  the  annuity  was  not  in  arrear;  and 
to  the  2nd,  non  tenuit: — Held,  that,  on 
these  pleadings,  the  defendant  was  en- 
titled to  begin.     Aston  v.  Perkes,  231 

4.  In  an  action  to  recover  damages 
for  the  non-performance  of  several  con- 
tracts, by  which  the  defendants  under- 
took to  deliver  divers  quantities  of 
spelter  within  certain  specified  times. 
The  defendant  pleaded,  1st,  that  the 
plaintiff  induced  him  to  enter  into  the 
contracts  by  fraud,  covin,  and  misre- 
presentation; and,  2nd,  that  he  would 
have  delivered  the  spelter  within  the 
times  specified,  but  was  hindered  from 
doing  so  by  the  fraud,  &c.,  of  the  plain- 
tiff:— Held,  that  the  defendant  had  the 
right  to  begin.   Steinkeller  v.  Newton, 

313 

5.  As  to  the  right  to  begin  in  those 
cases  which  are  not  within  the  rule  of 
the  Judges  as  to  personal  injuries, 
libel,  and  slander,  but  where  the  af- 
firmative of  the  issue  is  on  the  defend- 
ant : — Held,  that  it  must  be  left  to  the 
Judge  to  decide  in  each  particular  case, 
whether  the  substantial  question  is  the 
assessment  of  damages,  and  if  it  is,  the 
plaintiff  will  be  entitled  to  begin.  Hog- 
gett  v.  Exley,  324 

6.  In  assumpsit  on  the  warranty  of 
a  horse,  where  the  plaintiff  in  his  de- 
claration averred  that  the  horse  was  not 
sound ;  and  the  defendant  only  pleaded 
that  it  was ;  upon  which  plea  issue  was 
joined : — it  was  Held,  that  the  plaintiff 
had  the  right  to  begin.  Osbom  v. 
Thompson,  337 

7.  A  declaration  on  a  check  on  a 
banker,  stated  that  the  plaintiff  drew 
his  check  on  W.  &  Co.,  and  delivered 
it  to  B.  L.,  who  transferred  it  to  the 
plaintiff.  The  defendant  pleaded,  1st, 
that  the  check  was  given  to  B.  L.  as 
the  nominal  value  of  counters  to  play 
at  an  unlawful  game,  as  B.  L.  knew^ 
and  that  before  the  plaintiff  took  the 
check  he  had  notice  of  the  premises; 
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and  2nd,  a  similar  plea,  in  which,  in- 
stead of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value 
for  the  check.  Replication,  denying 
the  notice,  and  stating  that  the  plain- 
tiff* gave  a  good  consideration  for  the 
check : — Held^  that  on  these  pleadings 
the  defendant  must  begin.  Bingham 
v.  Stanley^  374 

8.  If  in  assumpsit  the  defendant 
plead  his  discharge  under  the  Insolvent 
Debtors'  Act,  and  no  other  plea,  and 
the  plaintiff  by  his  replication  deny  the 
p!ea,  the  defendant  must  begin.  Lam- 
bert V.  Hale,  506 

9.  In  assumpsit  by  the  holder  against 
the  acceptor  of  a  bill  of  exchange,  the 
declaration  stated  that  the  drawer  in- 
dorsed to  the  plaintiff.  The  defend- 
ant pleaded  that  the  bill  was  drawn  and 
accepted  for  his  accommodation,  and 
handed  to  the  drawer  that  he  might  get 
it  discounted;  that  the  drawer  indorsed 
it  in  blank,  and  delivered  it  to  one 
A.  to  get  it  discounted,  who,  against 
good  faith,  delivered  it  to  the  plaintiff 
for  a  purpose  unknown  to  the  defend- 
ant, of  all  which  facts  the  plaintiff  had 
notice : — Held,  that  on  this  state  of  the 
pleadings  the  defendant  must  begin. 
Lees  V.  Hoffstadt,  599 

10.  In  assumpsit  by  the  marshal  of 
the  Queen's  Bench  prison,  the  declara- 
tion stated  that  in  consideration  that 
the  plaintiff  would  allow  J.  W.,  a  pri- 
soner for  debt,  to  reside  within  the 
rules,  the  defendant  promised  to  indem- 
nify the  plaintiff  from  any  escape  of  J. 
W.  That  the  plaintiff  did  allow  J.  W. 
to  reside  in  the  rules,  and  that  he 
escaped,  and  the  plaintiff  was  obliged 
to  pay  the  amount  for  which  J.  W. 
was  imprisoned  and  other  expenses. 
Plea,  that  A.,  the  execution  creditor 
and  others,  conspired  to  cause  another 
creditor  of  J.  W.  to  sue  out  a  bailable 
writ  against  J.  W.,  and  to  cause  him 
(if  he  should  go  beyond  the  rules)  to 
be  arrested  and  detained  out  of  the 
rules  till  A.  could  commence  an  action 
against  the  marshal  for  the  escape  of  J. 


W.,  and  that  in  pursuance  of  that  con- 
spiracy a  bailable  writ  was  sued  out  by 
L.,  a  creditor  of  J.  W.^  and  a  warrant 
granted  thereon,  upon  which  J.  W.  was 
arrested  and  detained  out  of  the  rules 
till  the  marshal  was  sued  for  the 
escape;  and  that  J.  W.  could  and 
would  have  returned  into  the  rules  be- 
fore any  action  could  have  been  com- 
menced against  the  marshal  if  he  had 
not  been  so  arrested;  and  that  the 
plaintiff  well  knew  the  premises,  and 
would  not  plead  the  same  as  a  defence 
to  A.'s  action  against  him,  and  would 
not  allow  the  defendant  to  defend  that 
action.  Replication,  admitting  the  writ 
and  warrant,  with  de  injuria  as  to  the 
residue : — Held,  that  on  these  plead- 
ings the  defendant  should  begin,  not- 
withstanding that  the  plaintiff  would 
have  to  prove  the  amount  of  his  da- 
mages if  the  defendant  failed  in  proving 
his  plea.     Chapman  v.  Emden^      712 

1 1 .  The  rule  of  the  Judges  as  to  the 
right  to  begin  does  not  extend  to  ac- 
tions of  covenant;  and  semble,  that  it 
does  not  extend  to  any  cases  of  con- 
tract, lUd. 

1 2.  Semble,  that  the  Court  above  would 
grant  a  new  trial,  if  the  Judge  allowed 
a  party  to  begin  who  had  not  a  right  to 
do  so.  Ibid. 

13.  In  an  action  of 'covenant  the 
declaration  stated,  that  the  defendant 
covenanted  to  occupy  demised  pre- 
mises in  a  proper  manner,  and  to  keep 
them  in  repair.  Breaches — that  the 
defendant  did  not  occupy  in  a  proper 
manner,  and  did  not  keep  the  premises 
in  repair.  Plea — that  the  defendant 
did  occupy  in  a  proper  manner,  and  did 
keep  the  premises  in  repair : — Held, 
that  on  these  issues  the  plaintiff  had 
the  right  to  begin.  Doe  d.  Trustees  of 
Worcester  School  v.  Rowlands,     734 

BIGAMY. 

1.  In  Ireland  the  marriage  of  two 
Roman  Catholics  by  a  Roman  Catholic 
priest  is  good;  and  if  a  person  at  the 
time  of  such  marriage  declares  himself 
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to  be  a  Roman  Catholic,  and  the  wo- 
man be  a  Roman  Catholic,  this  is  a 
good  marriage  as  against  him;  and  if 
he  be  afterwards  tried  for  bigamy  on 
this  marriage,  (he  having  been  before 
married  to  another  wife  who  was  still 
alive,)  he  will  not  be  allowed  to  set  up 
his  supposed  Protestantism  as  a  de- 
fence to  the  charge.    Regina  v.  Oryill, 

80 

2.  To  prove  such  a  marriage,  evi- 
dence was  given  that  the  Rev.  W.  0*S. 
(who  officiated)  acted  as  a  Roman  Ca- 
tholic priest,  and  that  the  marriage  (as 
was  usual)  took  place  at  his  house,  and 
he  asked  the  parties  if  they  were  Ro- 
man Catholics,  and  that  they  said  they 
were  so ;  that  part  of  the  ceremony  was 
in  English  and  part  in  Latin,  and  that 
having  asked  the  man  if  he  would  take 
the  woman  as  his  wife,  and  the  woman 
if  she  would  take  the  man  as  her  hus- 
band, and  each  having  answered  in  the 
affirmative,  he  pronounced  them  mar- 
ried:— Held,  sufficient.  Ibid. 

3.  Semble,  that  the  true  construc- 
tion of  the  22nd  section  of  the  9  Geo. 
4,  c.  31,  in  relation  to  the  offence  of 
bigamy,  is  this:  not  that  the  party, 
charged  to  be  deprived  of  the  benefit  of 
its  provision  as  a  defence,  must  have 
known  at  the  time  when  he  contracted 
the  second  marriage,  that  the  first  wife 
had  been  alive  during  the  seven  years 
preceding,  but  that  to  bring  him  with- 
in that  provision,  he  must  have  been 
ignorant  during  the  whole  of  those 
seven  years  that  she  was  alive.  Regina 
V.  Cullen,  681 

BILL     OF     EXCHANGE    AND 
PROMISSORY  NOTE. 

See  Begin,  Right  to,  7,  9— Evi- 
dence, 6,  7. 

1.  In  an  action  on  a  promissory  note 
the  defendant  pleaded,  that  the  note 
was  given  under  a  parol  agreement 
that  the  defendant  should  renew  it 
when  due,  by  paying  discount  and  giv- 
ing another  note,  and  that  he  offered 


to  do  so;  the  plaintiff  took  issue  on 
this  plea : — the  Judge  at  the  trial,  as 
the  plaintiff  had  taken  issue  on  the 
plea,  would  not  prevent  the  defendant 
from  going  into  evidence  in  support 
of  this  plea,  although  it  was  suggested 
that  the  plea  was  bad,  as  setting  up  a 
parol  agreement  to  vary  a  written  in- 
strument.    Holt  V.  Miers,  191 

2.  Where  a  defendant  pleaded  that  a 
promissory  note,  on  which  the  plaintiff 
sued  as  payee,  was  given  to  the  plain- 
tiff as  trustee  for  W.,  and  that  W.  had 
made  a  bargain  for  its  renewal  on  cer- 
tain terms  stated  in  the  plea,  and  the 
plaintiff  took  issue  on  this  plea:— 
Held,  that  evidence  of  the  actual  bar- 
gain made  by  an  agent  of  the  defend* 
ant  with  W.  might  be  given  in  evi- 
dence, but  that  evidence  of  anything 
that  W.  said  at  any  other  time  was  not 
receivable.  Ibid. 

3.  A  declaration  on  a  check  on  a 
banker,  stated  that  the  plaintiff  drew 
his  check  on  W.  &  Co.,  and  delivered 
it  to  B.  L.,  who  transferred  it  to  the 
plaintiff.  The  defendant  pleaded,  1st, 
that  the  check  was  given  to  B.  L.  as 
the  nominal  value  of  counters  to  play 
at  an  unlawful  game,  as  B.  L.  knew, 
and  that  before  the  plaintiff  took  the 
check  he  had  notice  of  the  premises ; 
and  2nd,  a  similar  plea,  in  which,  in- 
stead of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value 
for  the  check.  Replication,  denying 
the  notice,  and  stating  that  the  plain- 
tiff gave  a  good  consideration  for  the 
check : — Held,  that  on  these  pleadings 
the  defendant  must  begin.  Bingham 
V.  Stanley,  374 

4.  For  the  defendants  the  plaintiff's 
attorney  was  called,  who  was  also  the 
attorney  of  B.  L. : — Held,  that  he 
might  be  asked  where  he  last  saw  B. 
L.,  and  whether  he  had  ever  seen  B.  L. 
and  the  plaintiff  together;  but  that  he 
could  not  be  asked  whether  he  had  ever 
seen  this  check  in  B.  L.'s  possession, 

Ibid. 

5.  A  party  being  entitled  to  notice 

G  6  G  2 
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of  dishonour  of  a  bill  of  exchange  on 
the  28th  of  April,  and  all  the  parties 
living  in  town,  a  witness  stated  that  he 
put  a  letter  containing  the  notice  of 
dishonour  into  the  post  at  one  o'clock 
p.  m.  on  the  28th.  The  post  mark  on 
the  letter  was  the  29th  i—Held,  that 
if  the  jury  were  satisfied  that  the  letter 
was  put  into  the  post  sufficiently  early 
for  the  party  in  the  ordinary  course  of 
the  post  to  have  received  it  on  the 
28th,  it  was  sufficient,  and  that  its 
having  been  delayed  in  the  post-office 
would  make  no  diference.  Stocken  v. 
CollinSy  653 

6.  A  notice  of  dishonour,  which 
states  that  a  bill  of  exchange  *'  has  been 
dishonoured,"  is  sufficient,  although  it 
does  not  state  that  the  bill  has  been 
presented.  Ibid. 

7*  A.  having  been  in  partnership 
with  B.,  on  the  dissolution  undertook 
to  collect  and  pay  the  partnership  debts : 
A.  &  B.  during  the  partnership  had 
kept  a  joint  account  with  a  certain 
Branch  Bank ;  but  after  the  dissolution 
there  was  only  a  single  account  of  A. 
kept  there.  A.  having  greatly  over- 
drawn that  account,  obtained  a  promis- 
sory note  for  £500  from  B.  his  former 
partner,  which  he  indorsed  to  the  bank 
as  a  security  for  his  debt,  just  previous 
to  a  quarterly  inspection  of  the  ac- 
counts of  the  branch,  the  clerk  who 
managed  the  branch  promising  that  it 
should  not  be  presented.  He  how- 
ever kept  it,  and  it  was  found  among 
the  securities  of  the  branch,  in  his 
portfolio,  when  he  was  discliarged  from 
his  situation  : — Ileldy  that  the  direc- 
tors of  the  bank  might  recover  the 
amount  from  B.  Bosanquet  v.  Forster, 

659 

8.  A  customer  of  a  branch  belonging 
to  the  London  and  Westminster  Bank, 
having  overdrawn  his  account,  previous 
to  a  quarterly  inspection  of  the  affairs 
of  the  branch,  handed  over  to  the  clerk 
who  superintended  the  business  of  the 
branch,  and  who  was  his  friend,  a 
check  for  £500,  which  was  entered  to 


the  credit  of  the  customer;   the  clerk 
promising  that  it  should  not  be  pre- 
sented, but  should  be  returned  after 
the  inspection  was  over.     This  check 
the  customer  had  obtained  from  an  ac- 
quaintance, giving  him  his  own  check 
for  the  same  amount  in  exchange.     It 
was  not  returned  by  the  clerk  to  the 
customer  according  to  his  promise,  but 
was  found  by  the  directors  of  the  bank 
among  the  papers  of  the  branch  in  the 
clerk's  portfolio,  after  he  had  been  dis- 
charged  from   his   situatiou: — Held^ 
that  the  directors  might  recover    the 
amount  of  the  check  from  the  defend- 
ant.    Bosanquet  v.  Corser,  664 
9.  To  assumpsit  on   a  bill  of  ex- 
change for  £150  by  the  executors  of 
the  indorsee  against  the  acceptors,  the 
defendants  pleaded,  that,  on  the  day 
when  the  bill  became  due,  they  duly 
paid  and  honoured  it  when  presented, 
according  to  the  tenor  and  effect  of  it 
and  of  their  promise,  and  then  paid  the 
said  sum,  to  wit,  £150,  the  amount  made 
payable  by  the  said  bill.     It  appeared, 
that,  before  the  bill  became  due,  the 
indorsee,  not  having  any  banker  of  bis 
own,  handed   the  bill  to  a  friend,  in 
order  that  he  might  present  it  at  the 
bank  of  Messrs.  W.  &  Co.,  where  it 
was   made  payable.      This  friend  in- 
dorsed the  bill,  and  got  it  discounted 
at  the   Bank   of  England ;    but  after- 
wards  receiving    an   intimation    from 
the  party  from  whom  he  received  it, 
that  it  was  not  to  be  noted,  sent  the 
amount   of  the  bill  to    the    banking- 
house  at  which  it  was  payable,  on  the 
understanding  that  he  was  to  have  the 
bill    delivered    up   to   him.     The  ac- 
ceptors   kept    cash    at   that  banking- 
house,    and   when  the  bill    had    been 
paid,   the  transaction  was   entered  in 
their  account  as  if  the  money  to  meet 
the  bill  had  been  paid  by  them ;   but 
the  bill  was  delivered  np  to  the  party 
who,  in  fact,  paid  in  that  money.     The 
jury  having  on  this  issue  found  a  ver- 
dict for  the  defendants,  the   Court  of 
Common   Pleas   set  it  aside,  on  the 
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ground  that  this  payment  could  not, 
under  the  circumstances,  he  considered 
as  a  payment  hy  or  on  the  behalf  of  the 
acceptors,  but  must  be  taken  to  have 
been  a  payment  for  the  honour  of  the 
indorser.  Deacon  v.Stodhart,  685 
10.  The  defendants  also  pleaded 
that  the  acceptance  was  an  accommo- 
dation acceptance  for  the  drawer,  with 
the  knowledge  of  the  indorsee;  and 
that  the  drawer  became  insolvent,  and 
the  indorsee,  the  defendants,  and  two 
other  creditors,  agreed  among  them- 
selves, as  his  friends,  to  release  their 
several  back  debts  and  liabilities.  The 
plea  averred  that  the  defendants  and 
the  two  other  creditors  did  discharge 
and  release  their  several  debts,  ^c,; 
and  then  went  on  to  state  that  the  in- 
dorsee, in  consideration  of  the  pre- 
mises, and  that  certain  other  creditors 
would  release,  abandon,  and  never  en- 
force payment  of  their  debts,  agreed 
with  the  defendants  that  he  would 
never  ask  for,  sue  for,  demand,  or  en- 
force payment  of  the  said  bill  of  ex- 
change. There  was  then  an  averment 
that  the  other  creditors  had  released 
their  debts.  The  replication  to  this 
plea  stated  that  the  indorsee  did  not 
agree  in  manner  and  form  as  in  the 
plea  mentioned.  The  evidence  was, 
that  the  indorsee  at  first  promised  to 
sign  the  account,  if  some  more  signa- 
tures were  obtained  to  it;  but,  after 
they  were  obtained,  he  refused  to  sign 
it,  but  said,  on  one  occasion,  that  he 
knew  the  bill  was  an  accommodation 
bill,  and  he  should  not  call  on  the  de- 
fendants to  pay  it;  and  on  another, 
that  the  bill  should  not  come  against 
any  of  the  parties,  but  that  he  himself 
would  come  in  as  the  rest  of  the  cre- 
ditors. The  agreement,  signed  by 
the  creditors,  contained  these  words: 
**  We,  the  undersigned,  do  hereby 
agree  to  accept  of  a  release  from  the 
said  E.  A.  [the  drawer]  of  the  equity 
of  redemption,  &c. ;  and  we  agree, 
upon  the  execution  of  such  deed,  to 
execute  releases"  &c.     The  indorsee 


died,  and  the  action  on  the  bill  was 
brought  by  his  executors  : — Held,  that 
the  allegations  in  the  plea  were  not 
sustained  by  the  evidence.  Ibid, 

BILL  OF  SALE. 
See  Sheriff,  3. 

1.  Goods  were  taken  under  a  fi.  fa. 
as  the  goods  of  Sophia  W.,  and  on  an 
issue  to  try  whether  the  goods  were 
the  property  of  the  plaintiff,  it  was 
proved  that  the  goods,  prior  to  1836, 
belonged  to  Martin  W.  when  they 
were  distrained  for  rent,  and  the  sum 
for  which  they  were  distrained  paid  in 
the  name  of  Sophia  W.  with  the  money 
of  the  plaintiff.  In  1837,  Martin  W. 
became  bankrupt,  and  the  plaintiff  paid 
£128  to  the  official  assignee  for  Mar- 
tin W.*s  interest  in  the  goods.  Early 
in  1839  Martin  W.  took  the  benefit  of 
the  Insolvent  Debtors*  Act,  but  his 
assignee  never  claimed  the  goods.  In 
November,  1839,  Sophia  W.  executed 
an  assignment  of  the  goods  to  the 
plaintiff,  and  in  March,  1840,  the 
goods  were  seized  under  a  B.  fa.  against 
Sophia  W.  The  goods  always  had 
remained  in  the  possession  of  Martin 
W.  as  the  ostensible  owner  of  them, 
and  Sophia  W.  never  was  in  pos- 
session of  them  :  —  Held,  that  the 
plaintiff  had  made  out  his  property 
in  the  goods,  and  that  as  Sophia  W. 
had  never  been  in  the  possession  of  the 
goods,  and  never  could  have  gained 
false  credit  by  them,  there  was  nothing 
from  which  the  jury  ought  to  infer 
that  the  assignment  was  fraudulent. 
Burling  v.  Pater  son,  570 

2.  Held,  also,  that  the  fact,  that  the 
alignment  was  kept  at  Martin  W.'s 
house  was  immaterial,  and  that  it  was 
also  immaterial  that  no  possession  of 
the  goods  had  been  delivered  by  So- 
phia W.  to  the  plaintiff,  as  the  right  to 
them  would  pass  by  the  execution  of 
the  deed.  Ibid, 

3.  If  a  person,  expecting  a  fieri  fa* 
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cias  vill  be  sued  out  against  him, 
make  an  assignment  by  deed  of  his 
goods  to  trustees  for  the  benefit  of  his 
creditors,  and  tlie  goods  be  afterwards 
taken  under  the  fieri  facias,  and  an  ac- 
tion of  trover  for  them  be  brought 
against  the  sheriff  by  the  assignees,  it 
will  be  a  question  for  the  jury  under 
all  the  circumstances,  whether  the 
deed  was  fraudulent  or  not>  that  is, 
whether  it  was  bona  fide  meant  to  con- 
vey the  goods  to  the  trustees  for  the 
benefit  of  the  creditors  generally,  or 
whether  it  was  a  pretext  only,  and  the 
goods  were^  notwithstanding  the  deed, 
really  to  belong  to  the  assignor,  and 
this  is  a  question  of  fact,  and  not  a 
question  of  law.  Riches  v.  Evans, 
Esq.  640 

4.  The  fact  that  a  deed  of  this  kind 
was  executed  with  intent  to  avoid  a 
particular  execution,  does  not  in  point 
of  law  make  it  void,  neither  will  the  fact 
of  the  assignor  remaining  in  posses- 
sion, according  to  the  terms  of  the 
deed,  set  it  up  if  the  jury  think  that 
the  deed  was  a  frauds  Ibid. 

BIRMINGHAM. 
See  Parish. 

BOARD  AND  LODGING. 
See  Contract,  1 — Children,  1.  2. 

BRIDGE. 
See  Company,  7. 

BROKER'S  COMMISSION. 

See    Agent's    Commission  —  Auc- 
tioneer's Commission. 

1.  Semhle,  that  the  broker's  com- 
mission on  the  freight  of  a  ship  is  five 
per  cent.,  unless  there  be  a  special 
agreement  or  the  ship  be  chartered 
upon  a  tender.     Browne  v.  Nairn, 

204 

2.  The  usage  is^  that  when  a  broker 
has  introduced  the  captain  of  a  ship 


and  a  merchant  together,  and  they  by 
his  means  enter  into  some  negotiation 
as  to  the  intended  voyage,  the  broker 
is  entitled  to  commission  if  a  charter- 
party  be  effected  between  them  for 
that  voyage^  even  though  they  may 
employ  another  broker  to  prepare  the 
charterparty,  or  may  write  the  char- 
terparty  themselves.  BumettY. Bouch^ 

620 

3.  If  a  broker  be  authorized  by 
both  parties^  and  acting  as  the  agent 
of  each,  communicates  to  the  merchant 
what  the  ship-owner  charges,  and  also 
communicates  to  the  ship-owner  what 
the  merchant  will  give,  and  he  names 
the  ship  and  the  parties  so  as  to  iden- 
tify the  transaction,  and  a  charterparty 
be  ultimately  effected  for  that  voyage, 
this  broker  is  entitled  to  his  com- 
mission; but  if  he  does  not  mention 
the  names  so  as  to  identify  the  trans- 
action,  he  does  not  get  his  cnmmissioft 
to  the  exclusion  of  another  broker,  who 
afterwards  introduce  the  parties  per- 
sonally to  each  other.  Ibid. 

4.  A.,  a  broker,  introduced  a  mer- 
chant and  a  ship-owner  together  to 
treat  for  a  charterparty:  they  finally 
made  the  charterparty  through  B., 
another  broker.  In  an  action  by  A. 
for  his  commission,  the  particulars  of  de- 
mand were  *'  for  commission  due  to  the 
plaintiff  for  procuring  a  charter  for  a 
vessel  called  the  W.,"  &c.  i^^Heldy 
sufficient,  Ibid, 

BURGLARY. 

See  House  and  Goods  of  a  Con- 
victed Felon — Venue,   1. 

1.  A  was  charged  with  breaking 
into  the  house  of  K.  and  stealing  the 
goods  of  M.  It  was  proved  by  M. 
that  K.,  his  brother-in-law,  had  taken 
the  house,  and  that  M.  (who  lived  on 
his  property)  carried  on  the  trade  of  a 
silversmith  for  the  benefit  of  K.  and 
his  family,  having  himself  neither  a 
share  in  the  profits  nor  a  salary.  M. 
stated  that  he  had  authority  to  sell  any 
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part  of  the  stock,  and  might  take 
money  from  the  till,  but  he  should  tell 
K.  of  it,  and  that  he  sometimes  bought 
goods  for  the  shop,  and  sometimes  K. 
did  it: — Heldt  that  M.  was  a  bailee, 
and  that  the  goods  in  the  shop  might 
properly  be  laid  as  his  property.  Re- 
gina  v.  Bird.  44 

2.  It  being  proved  as  to  the  break- 
ing that  the  glass  of  the  window  had 
been  cut  about  a  month  before,  but 
that  every  portion  of  the  glass  remained 
in  its  place  till  the  prisoner  pushed  it 
in  and  stole  the  goods : — Held^  a  suffi- 
cient breakings  Ibid, 

BURGLARY,  WITH  VIOLENCE. 

If  a  party  charged  with  the  crime 
of  murder,  committed  in  the  perpetra- 
tion of  a  burglary,  be  generally  ac- 
quitted on  that  indictment,  he  cannot 
•  afterwards  be  convicted  of  the  bur- 
glary with  violence,  as  the  general  ac- 
quittal on  the  charge  of  murder  would 
be  an  answer  to  that  part  of  the  in- 
dictment containing  the  allegation  of 
violence.     Regina  v.  Gould,  364 

BURNING. 
See  Arson. 

BUTTY  COLLIERS. 

See  Colliers. 

CALLS. 
See  Railway,  1. 

CARPENTER. 

1.  The  plaintiff,  a  journeyman  car- 
penter, sued  his  master  on  the  custom 
of  the  trade,  by  which  the  master, 
when  the  journeyman  is  sent  to  work 
in  the  country,  has  to  pay  the  coach- 
fare  of  the  man  back  to  London,  and 
also  the  back  carriage  of  his  tools.  It 
appeared  that  this  custom  did  not  ap- 
ply where  the  man,  while  in  the  coun- 
try, was  dismissed  for  misconduct,  or 
dismissed    himself.     The    declaration 


was  founded  on  a  supposed  general 
custom  without  these  exceptions;  but 
the  Judge  at  Nisi  Prius  allowed  the 
declaration  to  be  amended  by  inserting 
these  exceptions,  and  adding  aver- 
ments that  the  plaintiff  was  not  dis- 
missed for  cause,  and  did  not  dismiss 
himself,  the  plaintiff  paying  the  costs 
occasioned  by  this  amendment.  Read 
V.  Dunsmore,  588 

2.  If  a  master  carpenter  sends  his 
men  from  London  to  work  at  a  gentle- 
man's house  in  the  country,  he  may 
dismiss  them  for  improper  conduct,  al- 
though it  does  not  amount  to  either 
moral  misconduct,  wilful  disobedience, 
or  habitual  neglect;  and  where,  in 
such  a  case,  a  journeyman  was  found 
in  one  of  the  preserves  of  the  gentle- 
man at  whose  house  the  work  was  done, 
after  a  caution  had  been  given  to  him  to 
keep  the  paths,  and  upon  complaint 
by  the  gentleman,  the  master  dis- 
missed the  joiirneyman,  the  Judge  Idft 
it  to  the  jury  to  say  whether  the  mas- 
ter was  not  justified  in  such  dismissal. 

Ibid. 

3.  Forms  of  declaration  and  plea. 

Ibid. 

CARRIER. 

1.  In  an  action  against  the  proprie- 
tors of  a  steam-vessel,  to  recover  com- 
pensation for  damage  done  to  goods 
sent  by  them  as  carriers,  if,  on  the 
whole,  it  be  left  in  doubt  what  the 
cause  of  the  injury  was,  or,  if  it  may  as 
well  be  attributable  to  perils  of  the 
seas  as  to  negligence,  the  plaintiff  can- 
not recover;  but  if  the  perils  of  th» 
seas  required  that  more  care  should  be 
used  in  the  stowing  of  the  goods  on 
board  than  was  bestowed  on  them,  that 
will  be  negligence,  for  which  the  own- 
ers of  the  vessel  will  be  answerable. 
Muddle  V.  Stnde,  380 

2.  Whether,  in  such  a  case,  on  the 
arrival,  and  detention  by  foul  weather, 
of  the  vessel  at  a  place  from  which  the 
goods  could  be  conveyed  by  land  to 
their  destination,  the  captain  of  the 
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CHALLENGE. 


CHECK. 


yessel  is  bound  to  give  notice  to  the 
consignee  of  the  fact,  to  enable  him,  if 
he  think  proper,  to  obtain  the  goods 
earlier  by  sending  for  them — Qucere  ? 

Ibid. 

CATTLE. 
See  Pound-Keeper,  4,  5,  6,  7. 

CENTRAL  CRIMINAL  COURT. 
See  Venue,  1. 

CERTIFICATE  FOR  COSTS. 

See  Costs — Ejectment,  6 — 
Libel. 

CHALLENGE. 

1.  The  provisions  of  the  stat.  6  Geo. 
4,  c.  50,  s.  29,  with  respect  to  chal- 
lenging jurors  by  the  Crown,  is  a  mere 
re-enactment  of  the  law  on  this  subject, 
as  it  was  before  the  passing  of  that  sta- 
tute.    Regina  v.  Frost,  1 36 

2.  The  challenge  of  a  juror,  either 
by  the  Crown  or  by  the  prisoner,  must 
be  before  the  oath  is  commenced.  The 
moment  the  oath  is  begun  it  is  too  late. 
The  oath  is  begun  by  the  juror  taking 
the  book,  having  been  directed  by  the 
officer  of  the  Court  to  do  so;  but  if  the 
juror  takes  the  book  without  authority, 
neither  party  wishing  to  challenge  is  to 
be  prejudiced  thereby.  Id,  137 

3.  On  the  trial  of  an  action  to  re- 
cover a  £500  penalty  for  bribery,  al- 
leged to  have  been  committed  at  the 
election  of  members  of  Parliament  for 
the  borough  of  L.,  which  was  to  be 
tried  by  a  special  jury,  the  attorney  on 
each  side  had  given  to  the  associate  a 
list  of  names  of  certain  common  jurors 
whom  he  did  not  wish  to  be  called. 
With  the  omission  of  those  jurors  and 
those  who  did  not  appear,  there  were 
not  sufficient  common  jurors  to  make 
up  a  full  jury  when  a  tales  had  been 
prayed : — Heldy  that  the  case  should 
not  stand  over,  but  that  all  the  com- 
mon jurors  should  be  called  over  in  the 


usual  way,  and  that  po  challenge  conld 
be  allowed  except  for  cause.  Marsh 
V.  Coppockt  480 

4.  Heldy  also,  that  it  was  no  cause 
of  challenge  that  a  juror  was  a  tenant 
of  a  nobleman  whose  interest  in  the 
borough  was  supposed  to  be  affected, 
or  that  he  had  been  foreman  of  another 
jury  who  had  tried  another  action  be- 
tween other  parties  for  bribery,  alleged 
to  have  been  committed  at  the  same 
election.  Ibid, 

5.  If  on  the  trial  of  a  case  of  felony 
the  prisoner  peremptorily  challenge 
some  of  the  jurors,  and  the  coansel  for 
the  prosecution  also  challenge  so  many 
that  a  full  jury  cannot  be  had,  the  pro- 
per course  is  to  call  over  the  whole  of 
the  panel  in  the  same  order  as  before, 
only  omitting  those  who  have  been  pe- 
remptorily challenged  by  the  prisoner, 
and  as  each  juror  then  appears,  for  the 
counsel  for  the  prosecution  to  state 
their  cause  of  challenge,  and  if  they 
had  no  cause  and  the  prisoner  does  not 
challenge,  for  such  a  juror  to  be  sworn. 
Regina  v.  Geach,  499 

6.  It  is  no  cause  of  challenge  of  a 
juror  by  the  counsel  for  the  prosecu- 
tion in  a  case  of  felony,  that  the  juror 
is  a  client  of  the  prisoner  who  is  an  at- 
torney. Ibid. 

7.  Nor  that  the  juror  has  visited  the 
prisoner  as  a  friend  since  he  has  been 
in  prison.  Ibid, 

8.  In  a  case  of  felony,  after  a  pri- 
soner has  challenged  twenty  of  the  ju- 
rors peremptorily,  he  may  still  examine 
any  other  of  the  jurors  (who  are  sub- 
sequently called)  as  to  their  qualifica- 
tion. Ibid. 

CHANCERY  (ORDER  OF  THE 
COURT  OF). 

See  Evidence,  8. 

CHECK. 

See  Bill  of  Exchange,  3,  4,  8— 
Pleadings  (Forms  of),  3,  4, 
5,  6. 
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CHELSEA  PENSION. 

1.  The  provisions  of  the  stat.  7 
Geo.  4,  c.  16,  s.  38,  extend  to  the 
forging  and  uttering  a  receipt,  or  other 
document,  relating  to  a  Chelsea  pen- 
sion, supposed  to  be  payable ;  and  are 
not  confined  to  cases  of  forging  and  ut- 
tering receipts,  and  other  documents, 
relating  to  pensions  in  actual  existence. 
Regina  v.  Pringle^  408 

2.  An  indictment  on  that  statute 
charged  the  prisoner  with  having  forged 
and  uttered  '*  a  certain  receipt,  relating 
to  and  concerning  the  payment  of  a  cer- 
tain pension,  to  wit,  Al,  \\s.  0\d,, 
supposed  to  be  payable  to  one  N.  M., 
as  an  out-pensioner  of  the  Royal  Hos- 
pital for  Soldiers  at  Chelsea,  in  the 
county  of  Middlesex:" — Held,  good. 

Ibid. 

CHILDREN. 

1.  No  one  is  hound  to  pay  another 
for  maintaining  his  children,  either  le- 
gitimate or  illegitimate,  except  he  has 
entered  into  some  contract  to  do  so. 
Seaborne  v.  Maddy,  497 

2.  Every  man  is  to  maintain  his  own 
children  as  he  himself  shall  think  pro- 
per, and  it  requires  a  contract  to  en- 
able another  person  to  do  so,  and 
charge  him  for  it  in  an  action.       Ibid, 

COIN. 

1.  An  indictment  for  uttering  coun- 
terfeit coin,  knowing  it  to  be  counter- 
feit (after  a  previous  conviction)  charged 
that  the  prisoner  did  utter  a  counter- 
feit half-crown  to  E.  H.,  "  knowing 
the  same  to  be  false  and  counterfeit :" — 
Heldf  that  the  allegation  of  the  scien- 
ter was  sufficient,  and  that  the  word 
*'  knowing,"  must  be  taken  to  apply  to 
the  prisoner,  and  not  to  £.  H.,  who 
was  the  last  antecedent,  and  that  the 
scienter  must  be  taken  to  apply  to  the 
time  of  the  uttering,  although  it  was 
not  stated  to  be  "then  and  there." 
Regina  v.  Page,  756 

2.  An  indictment  stated,  that  at  the 


assizes  holden  at  H.,  on  the  3rd  of 
August,  4  Will.  4,  "  C.  P.  (the  pre- 
sent prisoner),  together  with  one  T. 
P.,  by  the  name  and  description  of  C. 
P.,  late  of  B.,  in  the  county  of  H., 
labourer,  and  T.  P.,  late  of  the  same, 
labourer,  was  in  due  form  of  law  tried 
and  convicted,'*  by  a  certain  jury  duly 
taken,  '*  between  our  said  late  Lord  the 
King  and  the  said  C.  P.  and  T.  P.," 
upon  an  indictment  against  them  for 
uttering  counterfeit  coin,  they  having 
other  counterfeit  coin  in  their  posses- 
sion, '*  and  thereupon  it  was  considered 
by  the  Court  there  that  the  said  C.  P. 
should  be  imprisoned  for  two  years." 
The  record  of  the  conviction  of  C.  P. 
stated  his  conviction,  and  the  acquittal 
of  T.  P.: — Held,  that  this  was  no  va- 
riance, and  that  this  allegation  in  the 
indictment  did  not  import  that  T.  P. 
was  convicted.  Ibid, 

3.  Form  of  indictment  for  uttering 
counterfeit  coin  after  a  previous  con- 
viction. Ibid. 

4.  An  indictment  for  knowingly  ut- 
tering counterfeit  coin,  twice  on  the 
same  day,  charged  an  uttering  of  a 
counterfeit  half-crown,  and  that  the 
defendants  on  the  same  day  "one  other 
piece  of  false  and  counterfeit  [omit- 
ting the  word  '  coin']  resembling,  and 
apparently  intended  to  resemble  and 
pass  for  a  piece  of  the  Queen's  current 
silver  coin,  called  a  half-crown,  unlaw- 
fully," &c.,  "  did  utter  and  put  off  to 
one  S,  A,,  the  wife  of  W.  G.,  know- 
ing the  same  to  be  false  and  counter- 
feit:"— Held,  that  the  omission  of  the 
word  "  coin,"  did  not  render  the  in- 
dictment bad,  as  the  words  "  false  and 
counterfeit"  might  be  rejected  as  sur- 
plusage, and  the  indictment  would  then 
be,  "  one  other  piece  resembling,  and 
apparently  intended  to  resemble  and 
pass  for  a  piece  of  the  Queen's  current 
silver  coin,  called  a  half-crown:"— 
Held,  also,  that  the  allegation  of  the 
scienter  was  sufficient,  and  that  the 
word  ''  knowing"  roust  be  taken  to 
apply  to  the  prisoner  and  not  to  ''  S. 
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A.,  the  wife  of  W.  G.,"  who  was  the 
last  antecedent,  and  that  the  scienter 
must  be  taken  to  apply  to  the  time 
of  the  uttering,  although  it  was  not 
stated  to  be  ^*  then  and  there."  Regina 
V.  Jones,  761 

5.  On  an  indictment  for  a  joint  ut- 
tering of  counterfeit  coin,  where  both 
defendants  are  not  present  at  the  time 
of  the  uttering,  the  true  question  seems 
to  be,  whether  the  one  was  so  near  the 
other  as  to  help  the  other  to  get  rid  of 
the  counterfeit  coin.  Ibid. 

COLLIERS. 

The  custom  is  that  when  butty  col- 
liers leave  off  working  a  coal  mine, 
without  giving  notice,  they  are  not  en- 
titled to  be  paid  for  gate  roading,  air 
heading,  or  coals  undergone;  but  if 
they  leave  after  having  given  notice, 
they  are  entitled  to  be  paid  for  these 
things  by  the  owner  of  the  mine ;  and 
if  the  mine  be  not  worked,  they  are 
not  bound  to  wait  till  the  working  is 
recommenced,  and  to  be  then  paid  by 
the  succeeding  butty  collier.  Bannis- 
ter V.  Bannister,  743 

COMMISSION. 
See  Agent's    Commission. — Auc- 
tioneer's Commission. — Bro- 
ker's Commission. 

COMPANY. 

1.  By  the  Cheltenham  and  Great 
Western  Union  Railway  Act,  6  Will. 
4,  c.  Ixxvii,  it  is  enacted,  that  in  an 
action  for  calls  on  shares  in  that  Com- 
pany, the  book  of  shares,  under  the 
seal  of  the  Company,  shall  be  prima 
facie  evidence  that  a  party  is  proprietor 
of  shares.  It  appeared  that  a  call  was 
made  in  October,  1836,  and  that  the 
book  of  shares,  which  contained  the 
name  of  the  defendant  as  a  shareholder, 
was  made  up  before  the  end  of  Septem- 
ber, 1836,  from  claims  sent  in  by  dif- 
ferent parties,  but  that  the  seal  was  not 
affixed  to  it  till  November,  1836: — 
Held,  that  this  book  was  no  evidence 
that  the  defendant  was  a  proprietor  of 


shares  at  the  time  of  the  call  in  Octo- 
ber, 1836.  The  Cheltenham  Union 
Railway  Co*  v.  Price,  55 

2.  Form  of  declaration.  Ibid, 

3.  Form  of  plea  that  the  defendant 
was  not  a  proprietor.  Ibid. 

4.  In  an  action  by  the  solicitor  of 
an  intended  company  for  preparing 
their  co-partnership  deed,  a  person 
may  be  liable  without  being  one  of  the 
directors.  The  persons  who  are  direc- 
tors are  liable,  and  other  persons  may 
be  liable  also,  if  they  interfere  in  the 
management,  and  hold  themselves  out 
as  persons  giving  the  order;  and  in 
such  a  case  the  question  will  be,  whe- 
ther such  persons  as  were  not  directors 
so  acted  as  to  become  employers  of  the 
solicitor  in  preparing  the  deed.  Bell 
V.  Francis,  66 

5.  Where  a  local  committee  is  form- 
ed for  the  purpose  of  forwarding  the 
project  of  an  intended  railway,  they 
are  the  persons  who  are  liable  to  pay 
the  salaries  of  their  secretary,  &c.y 
unless  it  be  shewn  that  the  secretary, 
&c.,  agreed  to  look  to  some  other  ftind 
for  payment.    Kerridge  v.  Hesse,  200 

6.  And  where  the  defendant  was  not 
a  member  of  the  local  committee  at  the 
time  the  plaintiff  was  first  engaged  as 
secretary,  but  became  so  while  the 
plaintiff  continued  secretary,  it  will  be 
for  the  jury  to  say  whether  the  defend- 
ant did  not  continue  to  employ  the 
plaintiff  on  the  same  terms  on  which  he 
was  originally  engaged.  Ibid. 

7.  A  corporation  aggregate,  or  a 
railway  company,  are  liable  to  be  in- 
dicted for  breaches  of  duty,  such  as  the 
non-repair  of  bridges,  which  it  is  their 
duty  to  repair.  If  they  are  indicted 
in  Q.  B.,  they  can  appear  by  attorney, 
but  if  they  are  indicted  at  the  assizes, 
semble,  that  they  cannot  appear  there 
by  attorney,  but  should  apply  for  a 
writ  of  certiorari,  and  appear  by  attor- 
ney in  Q.  B. ;  and  if  they  do  not,  there 
may  be  a  distress  ad  infinitum  against 
them.  Regina  v.  The  Birmingham 
and  Gloucester  Railway  Co.         469 
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COMPOUNDING  FELONY. 
See  Foregoing  a  Prosecution. 

CONCEALMENT  OF  BIRTH. 

On  an  indictment  for  child  murder, 
no  one  but  the  mother  can  be  convicted 
of  the  concealment  of  the  birth  of  the 
child.     Regina  v.  Wright ^  754 

CONFESSION. 
See  Deposition,  3. 

1.  On  the  trial  of  the  indictment  for 
the  rape,  it  was  proposed  to  put  in  the 
depositions  of  each  of  the  prisoners 
taken  on  oath  at  the  inquest  held  on 
the  party  alleged  to  have  been  ravish- 
ed. It  appeared  that  each  of  the  pri- 
soners was  in  custody  at  the  inquest; 
that  no  inducement  to  confess  was  held 
out,  and  that  each  was  asked  if  he 
wished  to  make  a  statement,  and  said 
that  he  did.  The  Judge  received  the 
statements  in  evidence,  but  said  he 
would  reserve  the  point  if  it  should  be- 
come necessary.      Regina  v.    Otcen^ 

83 

2.  Where  anything  is  found  in  con- 
sequence of  a  statement  made  by  a  pri- 
soner under  circumstances  which  pre- 
clude its  being  given  generally  in  evi* 
dence,  such  part  of  it  as  relates  to  the 
thing  found  in  consequence  is  receiv- 
able, and  ought  to  be  proved.  Regina 
v.  Gould,  364 

CONSPIRACY. 

See  Treason,  15 — Unlawful 
Assembly. 

1.  On  the  trial  of  an  indictment  for 
a  conspiracy  to  procure  large  numbers 
of  persons  to  assemble,  for  the  purpose 
of  exciting  terror  in  the  minds  of  her 
Majesty's  subjects,  evidence  was  given 
of  several  meetings  at  which  the  de- 
fendants w^ere  present,  and  it  was  pro- 
posed to  ask  a  witness,  who  was  a 
superintendant  of  police,  whether  per- 
sons complained  to  him  of  being  alarm- 
ed by  these  meetings : — Held,  that  the 
evidence  was  receivable,  and  that  it  was 


not  necessary  to  call  the  persons  who 
made  the  complaints.  Regina  v.  Ftn- 
cent,  275 

2.  A.  was  charged  with  having  con- 
spired with  W.  J.  and  others  unknown, 
to  raise  insurrection  and  obstruct  the 
laws.  It  was  proved  that  A.  and  W. 
J.  were  members  of  a  Chartist  lodge, 
and  that  A.  and  W.  J.  were  at  the 
house  of  the  latter  on  a  certain  day,  on 
the  evening  of  which  A.  directed  peo- 
ple assembled  at  the  house  of  W.  J.  to 
go  to  the  race-course  at  P.,  whither  W. 
J,  and  other  persons  had  gone : — Held, 
that  on  the  trial  of  A.,  evidence  was 
receivable  that  W.  J.  had,  at  an  earlier 
part  of  the  same  day,  directed  other 
persons  to  go  to  the  race-course ;  and  it 
being  proved  that  W.  J.  and  an  armed 
party  of  the  persons  assembled  went 
from  the  race-course  to  the  New  Inn,  it 
was  held,  that  evidence  might  be  given 
of  what  W.  J.  said  at  the  New  Inn,  it 
being  all  one  transaction.  Regina  v. 
Shellard,  277 

CONSTABLE. 
See  Special  Constable. 

CONTRACT. 
See  Children. 

1.  A.  and  his  wife  boarded  and 
lodged  in  the  house  of  B.  the  brother 
of  A.,  and  both  A.  and  his  wife  asaist* 
ed  B.  in  carrying  on  his  business.  A. 
brought  an  action  for  the  services,  to 
which  B.  pleaded  a  set-off  for  board 
and  lodging: — Held,  that  neither  the 
services  on  the  one  hand,  nor  the  board 
and  lodging  on  the  other,  could  be 
charged  for  unless  the  jury  were  satis- 
fied that  the  parties  came  together  on 
the  terms  that  they  were  to  pay  and  to 
be  paid ;  but,  that  if  that  were  not  so, 
no  ex  post  facto  charge  could  be  made 
on   either   side.      Daviea  v.  Davies, 

87 

2.  A.  sued  B.,  C,  and  D.  in  &  joint 
action  for  an  attorney's  bill.  B.  plead- 
ed nunquam  indebitatus,  and  C.  and  D. 
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suffered  judgment  by  default: — Held^ 
that  in  order  to  entitle  A.  to  a  verdict 
against  B.  the  jury  must  be  satisfied 
that  there  was  ^  joint  contract  with  A. 
by  B.,  C,  and  D.,  jointly ^  and  that  it 
was  not  sufficient  to  shew  that  there 
was  a  separate  contract  between  A.  and 
B.  only,  even  though  the  evidence 
would  have  been  sufficient  to  have  sup- 
ported an  action  by  A.  against  B. 
alone.     Robeson  v.  Cfanderton,      476 

CONVICTION. 

See  Previous  Conviction. 

1.  Magistrates  having  convicted  a 
party  under  the  Highway  Act,  they 
drew  up  a  conviction  and  returned  it  to 
the  clerk  of  the  peace,  and  on  an  ac- 
tion being  brought  against  them,  they 
put  in  the  conviction  returned  to  the 
clerk  of  the  peace,  (which  was  open  to 
some  formal  objections),  and  also  an- 
other conviction  drawn  up  afterwards 
in  a  more  formal  shape : — Semble,  that 
there  is  no  impropriety  in  this  course 
of  proceeding,  provided  the  latter  con- 
viction is  according  to  the  truth  and 
supported  by  the  facts  of  the  case. 
Selwood  V.  Mount,  Esq,  75 

2.  Semble,  that,  on  deciding  a  case, 
magistrates  ought  not  to  take  an  in- 
demnity, as  it  has  the  effect  of  enabling 
them  to  decide  more  safely  in  favour  of 
a  party  who  is  able  to  give  an  indem- 
nity, than  of  one  who  cannot  do  so. 

Ibid. 

COPARTNERS. 
See  Company. 

CORONER, 
See  Manslaughter,  4,  5. 

CORONER'S  INQUISITION. 
See  Manslaughter,  6. 

CORPORATION. 
See  Company. 


1.  Prim4  facie,  it  must  be  pre- 
sumed that  the  books  of  a  corporation, 
which  existed  before  the  Municipal  Re- 
form Act,  are  in  the  possession  of  the 
new  corporation  which  succeeded  them 
under  that  act;  but  if  it  be  shewn  that 
the  old  corporation,  before  their  disso- 
lution, deposited  them  with  a  banker, 
and  that  from  his  hands  they  passed 
into  the  Master's  office  of  the  Court  of 
Chancery,  this  rebuts  the  presumption. 
Corporation  of  Ludlow  v.  Charlton, 
Esq.  242 

2.  In  an  action  brought  by  the  new- 
corporation,  it  appeared  that  the  defend- 
ant had  presented  a  petition  to  the  Vice- 
Chancellor  to  allow  the  production  of 
these  books  on  the  present  trial,  which 
petition  was  opposed  by  the  present  plain- 
tiffs, and  dismissed  with  costs  : — Held, 
that  under  these  circumstances  the  de- 
fendant was  entitled  to  give  parol  evi- 
dence of  the  contents  of  the  books. 

Ibid. 

3.  A  corporation  came  to  a  vote  that 
if  C.  would  alter  the  site  of  a  house, 
the  corporation  would  pay  him  £500. 
— This  resolution  was  entered  in  the 
corporation  book,  and  C.  altered  the 
site  of  the  house : — Heid,  that  the  re- 
solution was  not  valid,  as  it  was  not 
under  the  corporate  seal.  Ibid. 

4.  An  old  corporation,  before  the 
Municipal  Reform  Act,  were  trustees  of 
a  charity,  and  a  tenant  of  the  charity 
had  paid  rent  to  the  secretary  to  the 
old  corporation  up  to  Lady-day,  1836: 
— Held,  that  this  was  a  good  payment, 
and  might  be  taken  advantage  of  in  an 
action  brought  by  the  new  corporation 
for  the  rent,  Ibid. 


COSTS. 

See  Highway,  1,  2,  3 — Disobe- 
dience OF  Order  for  Costs — 
Ejectment,  6 — Libel,  10. 

Certificate  as  to  costs  of  several  pleas 
under  the  stat.  4  Anne,  c.  16,  s.  5. 
Ready.Thoyts,  515 


COUNSEL. 


CROSS-EXAMINATION.     815 


COUNSEL. 

See  Treason,  4,  8. 

1.  Where  a  special  plea  has  been 
demurred  to,  the  defendant's  counsel 
has  no  right  at  the  trial  to  allude  to  the 
statements  in  it  in  his  address  to  the 
jury.     Ingram  v.  Lawson^  326 

2.  The  counsel  for  the  prosecution, 
in  opening  a  case  of  murder,  has  a 
right  to  put  hypothetically  the  case  of 
an  attack  upon  the  character  of  any 
particular  witness  for  the  Crown,  and 
to  state,  that  if  such  attack  should  be 
made  he  shall  be  prepared  to  rebut  it. 
He  has  also  a  right  to  read  to  the  jury 
the  general  observations  of  a  learned 
Judge,  made  in  a  case  tried  some  years 
before,  on  the  nature  and  effect  of  cir- 
cumstantial evidence — if  he  adopts 
them  as  his  own  opinions  and  makes 
them  part  of  his  own  address  to  the 
juryi     Regina  v.  Courvoisier,        362 

3.  If  additional  evidence  be  disco- 
vered during  the  progress  of  a  case,  the 
counsel  for  the  prosecution  is  not  at  li- 
berty to  open  the  nature  of  such  evi- 
dence in  au  additional  address  to  the 
jury,  Ibid. 

4.  Where  a  Queen*s  counsel  was  in- 
structed to  argue  a  criminal  case  for  a 
defendant,  on  a  point  reserved  for  the 
consideration  of  the  fifteen  Judges,  but 
at  the  time  fixed  for  the  argument  had 
not  obtained  a  licence  from  her  Majes- 
ty to  argue  against  the  Crown,  but 
only  a  certificate  from  the  Secretary  of 
State's  office,  the  Court  directed  the 
argument  to  stand  over  for  such  licence 
to  be  obtained.  Regina  v.  Jones,    401 

5.  Where  no  counsel  is  engaged  for 
the  prosecution,  and  the  depositions  are 
handed,  by  direction  of  the  Court,  to 
a  gentleman  at  the  bar,  he  should  con- 
sider himself  as  counsel  for  the  Crown, 
and  act  in  all  respects  as  he  would  if 
he  had  been  instructed  by  the  prosecu- 
tor; and  should  not  consider  himself 
merely  as  acting  in  assistance  of  the 
Judge,  by  examining  the  witnesses. 
Regina  v,  Littleton, .  671 


6.  The  fifteen  Judges,  on  a  case  re- 
served, will  not  hear  counsel  for  the 
prosecution  if  no  counsel  appears  for 
the  prisoner.     Regina  v.  Daviea,  428 

COURT   ROLL. 
See  Evidence,  2,  J. 

COVENANT. 

See  Landlord  and  Tenant,  6,  7>  8, 

9,  10. 

COVENANT  TO  INSURE. 
See  Landlord  and  Tenant,  9,  10. 

COVENANT  TO  REPAIR. 
See  Landlord  and  Tenant,  6,  8. 

CROSS-EXAMINATION. 

1.  On  the  trial  of  an  information  by 
the  Attorney-General  for  penalties,  the 
defendant  (who  had  been  held  to  bail) 
had  subpoenaed  the  officer  from  the 
Queen's  Remembrancer's  Office  to 
produce  the  affidavit  on  which  he  had 
been  held  to  bail,  with  a  view  of  heinj^ 
able  to  give  it  in  evidence  to  cross-ex- 
amine the  person  who  had  made  the 
affidavit,  if  he  should  be  called  as  a 
witness  on  the  trial.  The  person  who 
made  the  affidavit  was  called  as  a  wit- 
ness on  the  trial,  and,  for  the  purpose 
of  cross-examining  him  the  defendant's 
counsel  wished  to  put  in  the  affidavit : 
— Held,  that  the  officer  was  bound  to 
produce  it,  and  that  the  defendant  had 
a  right  to  make  use  of  it  in  this  way ; 
but  that  if  the  affidavit  was  made  by 
another  deponent  besides  the  witness, 
and  related  to  other  persons  besides 
the  defendant,  the  latter  would  be  only 
entitled  to  use  so  much  of  the  affidavit 
as  was  sworn  by  the  witness,  and  as 
related  to  the  defendant  himself.  The 
Attorney-General  v.  Bond,  189 

2.  On  an  application  for  a  new  trial, 
one  of  the  witnesses  made  an  affidavit. 
The  same  witness  was  called  on  the 
second  trial.  It  was  proposed  to  cross-* 
examine  the  witness  from  an  office 
copy  of  her  affidavit,  which  was   or<« 
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dered  by  a  Judge's  order  (in  the  usual 
form)  to  be  admitted  as  a  true  copy: — 
Held,  tbat  this  might  be  done,  and 
that  it  was  not  necessary  to  have  the 
original  affidavit  to  cross-examine  upon. 
Davies  v.  Davies,  252 

3.  If  it  be  shewn  that  depositions 
were  regularly  returned  by  the  magis- 
trate to  the  proper  officer,  and  it  be 
proved  by  the  latter  that  they  cannot 
be  found,  after  diligent  search,  the  pri- 
soner's counsel  may  cross-examine  from 
copies  of  them,  those  copies  being 
proved  to  be  correct  by  the  magistrate's 
clerk.     Regina  v.  SheUardt  277 

4.  A  prisoner's  counsel  has  no  right 
to  ask  a  witness  for  the  prosecution, 
whether  he  has  always  told  the  same 
story,  the  question  ought  to  be — 
'*  Have  you  always  said  so  except  be- 
fore the  magistrates  ?  "  Ibid, 

5.  On  the  trial  of  A.,  for  attempting 
to  discharge  loaded  arms  at  6.,  B., 
with  a  view  to  discredit  his  evidence, 
was  cross-examined  as  to  whether  he 
had  not  used  violent  language  towards 
his  father,  which  he  admitted : — Held, 
that  on  re-examination,  B.  might  be 
asked  as  to  how  his  father  had  acted 
towards  him  before  he  used  the  lan- 
guage that  had  been  cross-examined  to. 
Regina  V.  St.  George,  483 

6.  It  was  proposed  to  ask  a  witness 
as  to  what  another  witness  had  said  on 
other  occasions  than  that  which  was 
the  subject  of  the  trial: — Held,  that 
that  could  not  be  done,  as  what  a  wit- 
ness has  said  at  other  times,  is  only 
matter  for  the  cross-examination  of  the 
witness  himself.  Ibid. 

7.  In  a  case  of  rape  it  appeared  that 
the  prisoner  had  been  taken  before  the 
mayor  of  N.,  charged  with  this  of- 
fence, and  that  the  prosecutrix  was 
then  sworn  and  her  statement  taken 
down  by  the  mayor,  who  then  asked 
her  some  further  questions,  the  answers 
to  which  were  not  taken  down,  and  the 
prisoner  was  discharged.  That  which 
was  taken  down  by  the  mayor  was  not 
read  over  to  the  prosecutrix,  neither  | 


was  it  signed  by  her  or  by  the  mayor. 
The  prisoner  was  afterwards  committed 
for  trial  by  other  magistrates  : — Held^ 
that  at  the  trial  the  prisoner's  counsel 
might  cross-examine  the  prosecutrix  as 
to  what  she  said  before  the  mayor  of 
N.  without  the  production  of  that  which 
was  taken  down  in  that  examination. 
Regina  v.  Griffiths,  746 

8.  A  witness  at  the  trial  gave  evi* 
dence  which  was  different  from  her  de- 
position before  the  magistrate.  The 
deposition  was  signed  by  a  mark  which 
she  denied  to  be  hers.  Neither  the 
magistrate  nor  his  clerk  were  at  the 
trial;  but  a  constable  proved  that  he 
was  at  the  examination,  and  heard  her 
deposition  read  over  to  her,  and  saw 
her  with  a  pen  in  her  hand,  but  did  not 
see  her  make  her  mark.  He  also 
proved  the  magistrate's  signature,  and, 
after  reading  the  deposition  (which 
preceded  his  own  which  he  had  signed), 
he  stated  that  he  believed  that  that  was 
the  deposition  which  was  read  over  to  the 
witness: — Held,  that  this  deposition 
might  be  read  to  the  witness  by  the  of- 
ficer of  the  Court  for  the  Judge  to  ex- 
amine her  upon  it.    Regina  v.  HaUeti^ 
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CRUELTY  TO  ANIMALS, 
See  Pound-keeper,  4,  5,  6,  7. 

CUSTOM  OF  TRADE. 

See  Agent's  Commission  —  Auc- 
tioneer's Commission — Broker's 
Commission  —  Carpenter —  Col- 
liers. 

CUTTING. 

See  Wounding. 

DAMAGES. 

See  Apprentice — Landlord    and 
Tenant,  6 — Negligence,  8. 

DAMAGES,  MITIGATION  OF. 
See  Pleading,  6. 

DECLARATION  IN  ARTICULO 
MORTIS. 

See  Dying  Declaration. 


DEMOLISHING  HOUSES. 


DEPOSITION. 
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DEED. 

See  Attestation — Forgery,  7. 

DEMOLISHING  HOUSES. 

1.  A.  and  others  were  indicted  for 
feloniously  demolishing  the  house  of 
B.  It  was  proved  that  A.  and  a  mob 
of  persons  assembled  at  H. ;  A.  there 
addressed  the  mob  in  violent  language, 
and  led  them  in  a  direction  towards  a 
police  office  about  a  mile  from  H., 
some  of  the  mob  from  time  to  time 
leaving  and  others  joining.  At  the 
police  office  the  mob  broke  the  win- 
dows, and  then  went  and  attacked  the 
house  of  B.,  and  set  it  on  fire — A.  not 
being  present  at  the  attack  on  the 
house  or  at  the  fire: — HeJd^  that  on 
this  state  of  facts  A.  ought  not  to  be 
convicted  of  the  demolition,  as  it  did 
not  sufficiently  appear  what  the  original 
design  of  the  mob  at  H.  was,  nor  whe- 
ther any  of  the  mob,  who  were  at  H., 
were  the  persons  who  demolished  B.*s 
house.     Regina  v.  Howell,  437 

2.  If  rioters  attack  a  house  and 
have  begun  to  demolish  it,  but  leave  off 
of  their  own  accord  after  having  gone 
a  certain  length,  and  before  the  act  of 
demolition  is  completed,  this  is  evi- 
dence from  which  a  jury  might  infer 
that  they  did  not  intend  to  demolish 
the  house;  but  if  the  mob  were  pre- 
vented from  going  on  by  the  interfer- 
ence of  the  police  or  any  other  force, 
that  would  be  evidence  to  shew  that 
they  were  compelled  to  desist  from  that 
which  they  had  designed,  and  it  would 
be  for  the  jury  to  infer  that  they  had 
begun  to  demolish  within  the  stat.  7  & 
8  Geo.  4,  c.  80,  s.  8.  Ibid. 

3.  Destroying  moveable  shop-shut* 
ters  is  not  a  beginning  to  demolish 
within  that  statute,  as  they  are  not  part 
of  the  freehold.  Ibid, 

4.  If  rioters  destroy  a  house  by  fire, 
that  is  as  much  a  demolition  within  the 
stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  as  if 
any  other  mode  of  destruction  were 
used,  Ibid, 


5.  If  a  part  of  the  object  of  rioters 
be  to  demolish  a  house,  it  makes  no 
difference  that  they  also  acted  with  an- 
other object,  such  as  to  injure  a  person 
who  had  taken  refuge  there,  Ibid. 

DEMURRAGE. 

If  there  be  no  contract  as  to  demur- 
rage a  shipowner  cannot,  on  a  common 
count  for  demurrage,  recover  for  the 
detaining  of  the  ship  for  an  unreason- 
able time  in  loading  and  unloading,  but 
must  declare  specially.  Horn  v.  Ben' 
sitsan,  709 

DEPOSITION. 

See  Confession,  1 — Cross-Exami- 
NATioN,  3,  7,  8 — Treason,  5. 

1.  In  a  case  affecting  the  life  of  a 
party, it  is  very  desirable  that  the  magis- 
trate who  took  the  depositions  against 
a  prisoner  with  his  own  hand,  should 
be  called  as  a  witness  before  the  depo- 
sitions are  read  to  prove  the  correct- 
ness of  what  he  took  down ;  but  it  is 
not  absolutely  necessary,  in  point  of 
law,  that  he  should  be  called,  and  the 
depositions,  if  admissible  in  other  re- 
spects, may  be  read  on  proof  of  bis 
hand-writing.     Regina   v.   Pikesley, 

124 

2.  Where  a  magistrate  returns  with 
the  depositions  that  a  prisoner  was 
sworn  and  made  a  statement,  the  state- 
ment cannot  be  received  in  evidence 
against  him,  although  a  witness  state 
that  he  was  not  in  fact  sworn,       Ibid, 

3.  On  a  trial  for  murder,  the  depo- 
sition on  oath  of  the  prisoner,  taken 
before  the  coroner,  on  the  inquest 
held  on  the  body  of  the  deceased,  is 
not  receivable  in  evidence.  Regina  y. 
Owen,  238 

4.  The  deposition  of  a  witness  taken 
before  the  coroner  on  an  inquiry 
touching  the  death  of  a  person  killed 
by  a  collision  between  a  brig  and  a 
barge,  is  receivable  in  evidence  in  an 
action  for  the  negligent  management  of 
the  brig,  if  the  witness  be  shewn  to  be 
beyond  sea.     Sills  v.  Browne        601 


818 


DISCLAIMER. 


DYING  DECLARATION. 


DEPOSITION    ON    INTERRO-    DISOBEDIENCE    OF    AN    O?.- 
GATORIES.  DER  FOR  COSTS. 


See  Perjury,  2,  5. 

1.  It  is  no  objection  at  Nisi  Prius 
to  the  reception  of  depositions  taken 
on  interrogatories^  that  there  nvas  an 
alleged  breach  of  faith  on  the  part  of 
the  defendant  in  examining  witnesses 
on  interrogatories  at  all.  But  if  there 
was  any  irregularity  in  proceeding  with 
the  commission,  as  for  instance,  if  it 
were  executed  without  any  notice  to 
the  plaintiff  to  enable  him,  if  he  pleased, 
to  put  cross-interrogatories,  such  irre- 
gularity is  a  good  objection  to  the  ad- 
missibility of  the  depositions,  and  the 
Court,  if  they  have  been  received  at 
Nisi  Prius,  will  grant  a  new  trial,  and 
direct  a  fresh  commission  to  be  issued. 
Steinkeller  v.  Newton^  313 

2.  To  enable  a  witness  to  use  a  pa- 
per written  by  himself  for  the  purpose 
of  refreshing  his  memory,  it  must  be 
shewn  that  the  paper  was  written  con- 
temporaneously with  the  transaction  it 
refers  to;  and  where  a  witness,  who 
had  been  examined  on  interrogatories 
in  a  foreign  country,  stated  in  one  of 
his  answers  the  contents  of  a  letter 
which  was  not  produced: — IJeld^  on 
the  trial  of  the  cause  in  England,  that 
so  much  of  the  answer  as  related  to  the 
contents  of  the  letter  was  not  receivable 
in  evidence,  although  it  was  urged  in 
support  of  its  admissibility  that  there 
were  no  means,  as  the  witness  was  out 
of  the  jurisdiction  of  the  English 
Courts,  of  compelling  the  production 
of  the  letter,  Ibid. 

DESTROYING   MINING  EN- 
GINES. 

See  Mining  Engines. 

DESTROYING  A  WILL. 

See  Will,  secreting. 

DISCLAIMER. 
See  Landlord  and  Tenant,  11, 12. 


The  quarter  sessions  of  a  coanty 
made  regulations  as  to  the  expenses  to 
be  allowed  in  cases  of  felony,  and  by 
one  of  them  directed  that  the  taxed 
bill  of  costs  should  be  annexed  to  the 
order  for  their  payment.  These  regn- 
lations  were  confirmed  by  a  Judge  un- 
der the  Stat.  7  Geo.  4,  c.  64,  s.  26.  In 
a  case  of  felony  the  clerk  of  assize 
made  out  the  items  of  the  costs  allow- 
ed, and  on  the  other  half  of  the  same 
sheet  of  paper  wrote  the  order  for  pay- 
ment of  their  amount.  The  attorney 
for  the  prosecution  tore  off  the  first  half 
of  the  paper,  which  contained  the  items, 
and  presented  the  other  half  to  the 
county  treasurer  for  payment.  The  trea- 
surer refused  to  pay : — Held^  that,  on 
account  of  the  mutilation  of  the  order, 
the  treasurer  was  not  indictable  for  this 
refusal.     Begina  v.  Jones^  401 

DYING  DECLARATION. 

1 .  A  boy  between  10  and  1 1  years  of 
age  was  mortally  wounded,  and  died  the 
next  day.  On  the  evening  of  the  day  on 
which  he  was  wounded,  he  was  told  by 
a  surgeon  that  he  could  not  recover. 
The  boy  made  no  reply,  but  appeared 
dejected.  It  appeared  from  his  answers 
to  questions  put  to  him  that  he  was  aware 
that  he  would  be  punished  hereafter  if 
he  said  what  was  untrue  : — Held,  that 
a  declaration  made  by  him  at  this  time 
was  receivable  in  evidence  on  ti.e  trial 
of  a  person  for  killing  him,  as  being  a 
declaration  in  articulo  mortis.  Regina 
V.  Perkins,  395 

2.  In  a  case  of  murder  it  appeared 
that  two  days  before  the  death  of  the 
deceased,  the  surgeon  told  her  that  she 
was  in  a  very  precarious  state;  and 
that  on  the  day  before  her  death,  when 
she  had  become  much  worse,  she  said 
to  the  surgeon,  that  she  found  herself 
growing  worse,  and  that  she  had  been 
in  hopes  she  would  have  got  better, 
but   as  she  was  getting   worse,    she 
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thought  it  her  duty  to  mention  ivhat 
had  taken  place.  Immediately  after 
this  she  made  a  statement: — Held, 
that  this  statement  was  not  receivable 
in  evidence  as  a  declaration  in  articulo 
mortis,  as  it  did  not  sufficiently  appear 
that,  at  the  time  of  the  making  of  it, 
the  deceased  was  without  hope  of  reco- 
very.    Regina  v.  Megson,  418 

EASEMENT. 

1.  To  an  action  of  trespass  on  land 
the  defendant  pleaded  that  for  20,  30, 
40>  and  60  years  he  and  the  occupiers 
of  a  mill  had  (as  an  easement)  gone  on 
the  land  to  repair  the  banks  of  a  stream 
which  flowed  to  the  mill.  Replication, 
denying  the  rights  claimed. 

It  appeared  that  within  forty  years 
B.  had  been  lessee  of  the  mill  under 
one  landlord,  and  of  the  land  under 
another: — Held,  that  this  was  such  a 
unity  of  posession  as  prevented  his 
haviug  an  easement  on  the  land.  Clay 
v.  Thackrah,  47 

2.  Held,  also,  that  this  unity  of 
possession  need  not  be  specially  re- 
plied; and  that  without  a  special  repli- 
cation the  lease  of  the  land  to  B.,  and 
letters  written  by  B.  while  lessee  of  the 
mill,  and  before  he  became  lessee  of 
the  laud,  were  receivable  in  evidence. 

Ibid. 

3.  Held,  also,  that  B.'s  lease  of  the 
land  having  expired  more  than  30 
years  ago,  the  acts  of  the  occupiers  of 
the  mill  in  repairing  the  banks  ever 
since  that  time,  without  any  leave  asked 
by  them,  or  any  notice  from  the  other 
side  of  any  adverse  claim,  must  be 
taken  to  be  done  as  of  right.  Ibid, 

4.  Form  of  plea  and  replication. 

Ibid. 

EJECTMENT. 

See  Landlord  and  Tenant. 

1.  In  ejectment  the  lessor  of  the 

plaintiff  made  out  his  title  as  the  heir 

of  W.  G.      The  defendant  put  in  the 

will  of  W.  G.  made  in  1837,  devising 

the  property  to  the  lessor  of  the  plain- 

tifT  and  T.  G.  i-^Held,  that  the  lessor 

VOL.  IX. 


of  the  plaintiff  might  put  in  another 
will  of  W.  G.  made  in  1838,  devising 
the  whole  property  to  the  lessor  of  the 
plaintiff,  and  that  the  lessor  of  the 
plaintiff  was  not  bound  to  make  this 
will  part  of  his  original  case.  Doe  d. 
Goslee  v.  Goslee,  46 

2.  Under  these  circumstances  the 
defendant's  counsel  will  be  allowed  to 
reply  on  the  new  case  set  up  by  the 
lessor  of  the  plaintiff,  and  the  counsel 
for  the  plaintiff  has  the  general  reply. 

Ibid. 

3.  A.  in  the  year  1819  agreed  to 
purchase  lands  of  B.  for  £670,  and 
and  paid  a  deposit  of  £10.  The 
agreement  did  not  contain  any  stipula- 
tion that  A.  should  be  let  into  posses- 
sion, but  in  fact  he  was  so  at  Michael- 
mas in  the  year  1819.  A.  continued 
in  possession,  and  neither  paid  any 
more  of  the  purchase-money  nor  any 
rent  or  interest,  and  in  1822  A.  cut 
down  timber,  and  in  5  Geo.  4,  levied  a 
fine  with  proclamations,  and  mortgaged 
the  property,  and  after  that  died,  leaving 
the  property,  subject  to  the  mortgage^ 
to  his  daughters: — Held,  that  these 
facts  were  no  bar  to  B.  in  ejectment 
brought  within  twenty  years  after,  Mi- 
chaelmas, 1 839,  as  A.  coming  in  under 
an  intended  purchase  was  in  equity  the 
owner  of  the  land>  with  a  liability  to 
pay  the  purchase-money,  and  bis  cut- 
ting trees  was  consistent  with  his  hold- 
ing in  that  character,  and  not  adversely 
to  the  rights  of  the  vendor,  to  whom  at 
law  he  was  tenant  at  will.  Doe  d.  CouH' 
sell  V.  Caperton,  112 

4.  In  ejectment  by  parish  officers  to 
recover  a  cottage,  entries  in  the  books 
of  a  deceased  tradesman,  of  charges  for 
the  building  of  the  cottage,  which  are 
there  stated  to  have  been  paid  by  the 
lord  of  the  manor,  are  not  admissible  in 
evidence  on  the  part  of  the  defendant. 
Doe  d.  Haden  v.  Burton,  254 

5.  If  A.  be  put  into  possession  of  a 
cottage  by  parish  officers^  and  the  lord 
of  the  manor  prevail  on  A.  to  give 
op  the  possession  of  the  cottage  to 
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him,  and  the  lord  of  the  manor  put  B. 
into  possession^  and  the  parish  officers 
hring  an  ejectment  against  B.,  B.  can- 
not set  up  a  title  in  the  lord  of  the 
manor,  as  under  these  circumstances 
neither  the  lord  of  the  manor  nor  B. 
can  set  up  any  title  which  A.  could 
not  set  up;  and  if  the  cottage  really  be- 
longed to  the  lord  of  the  manor,  he 
must  bring  an  ejectment  for  it.     Ibid, 

6.  Whether  in  ejectment  the  lessor 
of  the  plaintiff  must  have  a  certificate 
under  the  stat.  3  &  4  Vict.  c.  24,  to  en- 
title him  to  costs^^qucere.  Doe  d. 
Hughes  v.  Derry,  494 

7.  A.  was  possessed  of  lands  for 
more  than  20  years,  and  died  in  1817. 
His  widow  had  possession  from  that 
time  till  her  death  in  1838.  B.  was 
the  eldest  son  of  A.  and  his  wife: — 
Heldjthsi  though  B.  could  not  recover  in 
ejectment  as  the  heir  of  his  father,  be- 
cause more  than  20  years  had  elapsed 
from  the  death  of  his  father,  yet  that 
the  jury  might  infer  that  the  property 
belonged  to  B.'s  mother,  and  survived 
to  her  on  the  death  of  his  father,  and  de- 
scended to  B.  as  her  heir  on  her  death 
in  1838.   Doe  d.  Bennett  v.  Long,  773 

EMBEZZLEMENT. 
See  Larceny,  1. 

ENGINES  FOR  WORKING 
MINES,  DESTROYING. 

See  Mining  Engines. 

ENGRAVING  FORGED   FO- 
REIGN  NOTE  PLATES. 

See  Forgery,  1,  9. 

ESTATE. 

See  Ejectment,  7. 

EVIDENCE. 

See  Admission. — Bigamy. — Compa- 
ny, 1. — Confession. —  Conspira- 
cy.— Corporation,  1,  2. — Cross- 
examination.  —  Deposition.  — 
Easement,  3. — Examination  of 
Witnesses. — Libel,4,  5, 8. — Neg- 
LiGENCE^    8.  —  Non-Parochial 


Registers. — Notice  to  produce. 
—  Pleading,  1,  4,  5. —  Previous 
Conviction.  —  Rape,  6,  7.  — 
School.'— Sheriff,  1,  2. — ^Wit- 
ness. 

1.  In  an  action  against  the  directors 
of  an  intended  company,  it  was  proved, 
(in  order  to  let  in  secondary  evidence  of 
their  minute-books,  called  for  under  a 
notice  to  produce),  that  four  months 
before  the  trial,  the  late  secretary  had 
the  books  in  a  desk  at  the  office  of  the 
Company,  and  that  he  then  gave  up  the 
key  of  the  desk  to  the  manager  of  the 
Company,  who  acted  for  the  directors : — 
Held,  sufficient.    BeU  v.  Francis^    66 

2.  A  court  roll  stating  that  a  sur- 
render was  by  power  of  attorney, 
would  be  secondary  evidence  of  the 
power  of  attorney  if  the  power  of  at- 
torney cannot  be  found  after  a  suffi- 
cient search.  Doe  d.  CounseU  v.  Ca^ 
perton,  112 

3.  The  steward  of  a  manor  proved 
that  where  a  surrender  was  by  power 
of  attorney,  the  practice  was  to  keep 
the  power  of  attorney  with  the  court 
rolls.  The  power  in  question  which 
was  for  a  surrender  in  1814,  could 
not  be  found  either  with  the  court 
rolls  or  any  where  in  the  office  in 
which  the  court  rolls  had  been  kept 
ever  since  1814,  both  by  the  present 
steward  and  his  predecessor,  who  was 
steward  in  1814: — Held,  sufficient  to 
let  in  secondary  evidence.  Ibid, 

4.  In  a  former  action  between  the 
same  parties,  in  which  the  plaintiff 
sued  in  person,  certain  statements  were 
made  in  the  defendant's  plea  which 
were  not  denied  by  the  replication, 
which  only  denied  other  parts  of  the 
plea;  there  had  been  a  trial,  but  no 
judgment: — Heldt  that  neither  the 
issue  delivered  by  the  plaintiff  himself, 
nor  the  Nisi  Prius  record  in  the  former 
action,  was  admissible  in  evidence,  as 
proof  of  an  admission  of  the  facts  stated 
in  the  plea  in  the  former  action,  and 
not  denied  by  the  replication.  Holtv. 
Miers,  191 
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5.  A  letter  written  by  a  party  is  not 
admissible  in  evidence  in  his  own  fa- 
vour, except  as  a  notice  or  a  demand. 
Richards  v.  Frankum,  221 

6.  On  the  trial  of  an  action  of  de- 
tinue for  a  promissory  note,  the  note 
was  called  for  by  the  plaintiff's  counsel, 
and  produced  by  the  defendant's  coun- 
sel, and  had  on  the  back  this  memo- 
randum : — "  This  draft  was  signed  in 
my  presence,  on  the  date  within  named. 
(Signed)  N.  D.:"— /^eW,  that  the 
plaintiff  must  call  N.  D.  to  prove  the 
making  of  the  note : — Held,  also,  that  if 
the  plaintiff  had  the  note  read  in  evi- 
dence, he  was,  if  required  by  the  other 
side,  bound  to  read  an  indorsement  on 
the  note  as  well  as  what  was  written  on 
the  face  of  it.  Ibid. 

7.  The  note  was  indorsed  by  the 
plaintiff  as  follows  : — "  I  hereby  as- 
sign this  draft,  and  all  benefit  of  the 
money  secured  thereby,  to  J.  G.,  of 
&c.,  and  order  the  within-named  T. 
F.  H.  [the  maker  of  the  note]  to  pay 
him  the  amount  thereof,  and  all  in- 
terest in  respect  thereof.  (Signed) 
H.  O.  R. :" — Heidi  that  this  indorse- 
ment did  not  require  a  stamp.       Ibid. 

8.  The  document  delivered  out  by 
the  registrar  of  the  Court  of  Chancery, 
as  the  order  of  the  court,  is  the  original 
order,  and  to  make  it  evidence  it  is  not 
necessary  that  it  should  be  compared 
with  auy  book  of  the  orders  of  the 
court.  Corporation  of  Ludlow  v. 
Charlton,  242 

9.  In  ejectment  by  parish  officers  to 
recover  a  cottage,  entries  in  the  books 
of  a  deceased  tradesman  of  charges  for 
the  building  of  the  cottage  which  are 
there  stated  to  have  been  paid  by  the 
lord  of  the  manor  are  not  admissible  in 
evidence  on  the  part  of  the  defendant. 
Doe  d.  Haden  v.  Burton,  254 

10.  It  is  no  objection  at  Nisi  Prius 
to  the  reception  of  depositions  taken  on 
interrogatories,  that  there  was  an  al- 
leged breach  of  faith  on  the  part  of  the 
defendant  in  examining  witnesses  on 
interrogatories  at  all.    But  if  there  was 


any  irregularity  in  proceeding  with  the 
commission,  as  for  instance,  if  it  were 
executed  without  any  notice  to  the 
plaintiff  to  enable  him,  if  he  pleased,  to 
put  cross  interrogatories,  such  irregu- 
larity is  a  good  objection  to  the  admis- 
sibility of  the  depositions,  and  the 
Court,  if  they  have  been  received  at 
Nisi  Prius,  will  grant  a  new  trial,  and 
direct  a  fresh  commission  to  be  issued. 
Steinkellerv.  Newton,  313 

11.  To  enable  a  witness  to  use  a 
paper  written  by  himself  for  the  pur- 
pose of  refreshing  his  memory,  it  must 
be  shewn  that  the  paper  was  written 
contemporaneously  with  the  transaction 
it  refers  to.  A  witness,  who  had  been 
examined  on  interrogatories  in  a  foreign 
country,  stated  in  one  of  his  answers 
the  contents  of  a  letter  which  was  not 
produced* — Held^  on  the  trial  of  the 
cause  in  England,  that  so  much  of  the 
answer  as  related  to  the  contents  of 
the  letter  was  not  receivable  in  evi- 
dence, although  it  was  urged  in  support 
of  its  admissibility  that  there  were  no 
means,  as  the  witness  was  out  of  the 
jurisdiction  of  the  English  Conrts,  of 
compelling  the  production  of  the  letter. 

Ibid. 

12.  A  declaration  on  a  check  on  a 
banker,  stated  that  the  plaintiff  drew 
his  check  on  W.  &  Co.,  and  delivered 
it  to  B.  L.,  who  transferred  it  to  the 
the  plaintiff.  The  defendant  pleaded, 
1st,  that  the  check  was  given  to  B.  L.,  as 
the  nominal  value  of  counters  to  play 
at  an  unlawful  game,  as  B.  L.  knew, 
and  that  before  the  plaintiff  took  the 
check  he  had  notice  of  the  premises; 
and  2nd,  a  similar  plea,  in  which,  in- 
stead of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value 
for  the  check.  Replication,  denying 
the  notice,  and  stating  that  the  plain- 
tiff gave  a  good  consideration  for  the 
check.  For  the  defendants  the  plain- 
tiff's attorney  was  called,  who  was  also 
the  attorney  of  B.  L. : — Held,  that  he 
might  be  asked  where  he  last  saw 
B.L,  and  whether  he  had  ever  seea 
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B*  L«  and  the  plaintiff  together;  but 
that  he  could  not  be  asked  whether  he 
had  ever  seen  this  check  in  B.  L.'s 
possession.    Bingham  v.  Stanley ,  374 

13.  A  prisoner  was  taken  into  cus- 
tody at  the  house  of  his  brother  on  a 
charge  of  abduction.  When  he  was 
taken  a  letter  was  found  in  a  writ- 
ing-desk, in  the  room  in  which  he 
and  his  brother  were.  The  letter 
was  directed  to  a  person  in  the  neigh- 
bourhood of  the  prisoner's  late  resi- 
dence. The  police  officer  was  go- 
ing to  open  it,  when  the  prisoner  told 
him  it  had  nothing  to  do  with  the  busi- 
ness that  he  had  come  about  i^Held, 
that  the  letter  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner  for  the 
abduction.     Regina  v.  Barratt,     387 

14.  A.  and  B.  were  separately  in- 
dicted for  publishing  the  same  libel. 
Both  indictments  contained  the  same 
prefatory  allegations.  A.  was  tried 
first;  and  on  the  trial  of  B.  such  of  the 
witnesses  as  had  been  also  examined  on 
the  trial  of  A.,  had  (by  consent)  their 
evidence  read  over  to  them  from  the 
Judge's  notes,  B.  being  allowed  to  fur- 
ther cross-examine  them.  Regina  v. 
Lovett,  462 

15.  It  was  proved,  that,  before  the 
bringing  of  the  action  Mr.  L.,  who  was 
the  plaintiff's  attorney  on  the  record, 
had  written  to  the  defendant  for  pay- 
ment of  the  debt  for  which  the  action 
was  brought,  and  it  was  proposed  on 
the  part  of  the  defendant  to  give  evi- 
dence of  what  Mr.  L.  had  said  after 
he  had  so  written,  and  before  the  ac- 
tion:— Held,  that  this  evidence  was 
not  receivable  without  further  proof  of 
the  agency  of  Mr.  L,  Pope  v.  ^n- 
drews,  564 

16.  The  depositions  of  a  witness 
taken  before  the  coroner  on  an  inquiry 
touching  the  death  of  a  person  killed 
by  a  collision  between  a  brig  and  a 
barge,  is  receivable  in  evidence  in  an 
action  for  the  negligent  management 
of  the  brig,  if  the  witness  be  shewn  to 
be  beyond  sea.     Sills  v.  Brown,  601 


17.  A  nautical  witness  cannot  be 
asked  on  the  trial  of  an  action  for  the 
negligent  management  of  a  ship,  whe- 
ther he  thinks  having  heard  the  evi- 
dence in  the  cause,  that  the  conduct  of 
the  captain  was  correct  or  not.      Ibid. 

18.  Evidence  of  a  practice  in  con- 
travention of  a  by-law  is  not  receivable* 

n>id. 

19.  A  witness  cannot  be  called  to 
contradict  another  with  respect  to  s 
statement  suggested  to  have  been  made, 
if  there  be  not  an  express  denial  by 
the  party  who  is  supposed  to  have 
made  it,  of  his  having  done  so.  Long 
V.  Hitchcock,  619 

20.  The  plaintiff  is  to  prove  his 
case  to  the  satisfaction  of  the  jury; 
and,  if  he  leaves  it  doubtful,  either 
from  the  circumstances  which  surround 
it,  or  from  the  character  of  his  witness, 
the  defendant  is  entitled  to  the  verdict. 

Ibid. 

21.  A  plaintiff  declared  specially  in 
assumpsit,  that  in  consideration  that 
the  plaintiff  had  sold  and  delivered 
twenty  tons  of  best  Dutch  lead  to  the 
defendant,  the  latter  had  promised  to 
deliver  to  the  plaintiff  prussiate  of  pot- 
ash to  the  same  amount ;  and  the  plain- 
tiff averred  the  delivery  of  the  twenty 
tons  of  best  Dutch  lead,  and  stated  as 
a  breach,  that  the  defendant  would  not 
deliver  the  full  quantity  of  potash.  The 
defendant  pleaded  non  assumpsit: — 
Held,  that  as  the  defendant  had  not 
pleaded  that  the  plaintiff  had  not  de- 
livered best  Duch  lead,  he  could  not 
go  into  evidence  to  shew  that  the  lead 
was  of  inferior  quality.   Pegg  v.  Stead, 

636 
21.  On  a  count  for  a  quantum  vale- 
bant, the  plaintiff  may  give  evidence  of 
an  agreed  price  for  the  goods,  and  the 
defendant,  in  such  a  case,  on  a  plea  of 
non  assumpsit,  may  also  go  into  evi- 
dence to  induce  the  jury  not  to  give 
that  price,  by  shewing  that  the  arti- 
cles delivered  were  inferior  to  those 
that  the  price  was  agreed  to  be  paid 
for.  Ibid* 
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EVIDENCE  IN  REPLY. 
See  Treason,  18. 

EXAMINATION    OF    WIT- 
NESSES. 

In  criminal  cases,  thongh  the  coun- 
sel for  the  prosecution  may  content 
himself  with  putting  into  the  hoz  a 
witness  whose  name  is  on  the  back  of 
the  bill,  without  asking  him  any  ques- 
tions on  the  part  of  the  prosecution ; 
yety  semblCf  that  it  is  better  that  he 
should  be  examined,  whether  his  evi- 
deuce  be  favourable  to  the  prosecution 
or  not,  as  the  only  object  of  the  inves- 
tigation is  to  discover  the  truth.  Re^ 
gina  v.  BuU^  22 

EXECUTION. 
See  Bill  of  Sale. 

EXPENSES  OF  PROSECU- 
TIONS. 

•  See  Disobedience  of  order  for 
Costs. — Highway,  1,  2,  3* 

EXPENSES  OF  WITNESS. 
See  Witness,  5. 

FALSE  IMPRISONMENT. 
See  Imprisonment. 

FALSE  PRETENCES. 

An  indictment  for  false  pretences 
charged,  in  the  first  count,  that  the  de- 
fendant *' unlawfully  did  falsely  pre- 
tend to  one  J.  R.,  that  he,  the  said 
J.  T.  was  sent  by  W.  P.  for  an  order 
to  go  to  J.  B.  for  a  pair  of  shoes,"  by 
means  of  which  false  pretence  he  did 
obtain  from  J.  B.  a  pair  of  shoes  of  the 
goods  and  chattels  of  J.  B.,  with  intent 
to  defraud  J.  L.  of  the  price  of  the 
said  shoes,  to  wit,  nine  shillings,  of  the 
monies  of  J.  L.  The  second  count 
charged,  that  he  falsely  pretended  to 
J.  L.  that  W.  P.  had  said  that  J.  L. 
was  to  give  him,  the  said  J.  T.  (the 
defendant),  an  order  to  go  to  J.  B.  for 
a  pair  of  shoes,  by  means  of  which  false 
pretence  be  did  obtain  from  J.  B.,  in 


the  name  of  J.  L.,  a  pair  of  shoes  of 
the  goods  of  J.  B.,  with  intent  to  de- 
fraud J,  L.  of  the  same: — Held^  that 
both  these  counts  were  bad,  in  arrest 
of  judgment,  as  neither  of  them  charged 
a  sufficient  false  pretence  within  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  53.  Re^ 
gina  v.  Tully,  227 

FATHER. 
See  Children. 

FELON'S  GOODS. 

See  House  and  Goods  of  a  con* 
victed  Felon. 

FELONY,  COMPOUNDING. 
See  FOREGOING  A  Prosbcution. 

FELONY  WHICH  INCLUDES 

AN  ASSAULT. 

iSfee  Assault,  6,  7,  8, 10, 11, 12,  13» 

14. 

FIGHTING. 

All  struggles  in  anger,  whether  by 
fighting  or  wrestling,  or  any  other 
mode,  are  unlawful,  and  death  occa- 
sioned by  them  is  manslaughter  at 
least.    Regina  v.  Canniff,  359 

FIRE. 
See  Arson. 

FOOD  SUPPLIED  TO  IM-^ 
POUNDED  CATTLE. 

See  Pound-Keeper,  4|  5|  6,  7« 

FOREIGN  NOTE  PLATE, 
FORGED. 

See  Forgery,  1 — 9. 

FORFEITURE. 

See  Landlord  and  Tenant,  9,  10, 

11,  12. 

FORGERY. 
See  Chelsea  Pension. 
1.  The  18th  section  of  the  stat.  11 
Geo.  &  1  Will.  4,  c.  66,  applies  to 
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plates  of  promissory  notes  of  persons 
carrying  on  their  business  of  bankers 
in  the  province  of  Upper  Canada.  Re- 
gina  y.  Hannon,  11 

2.  A  paper  in  the  following  form  held 
to  be  a  request  for  the  delivery  of 
goods,  though  not  addressed  to  any 
one: — "Augt.  3,  '39 — One  16-in.  hel- 
met scoop — one  4  qt.  kettle — Jas. 
Hay  ward/     Regina  v.  Pulbrookj     37 

3.  A  prisoner  was  indicted  on  the 
Stat.  2  &  8  Will  4,  c.  123>  s.  S,  for 
forging  a  warrant  for  the  payment  of 
money  (not  setting  it  out).  The  forged 
paper  was  as  follows : — **  This  is  to  sa- 
tisfy that  R.  R.  as  swept  the  flues  and 
cleaned  the  bilges,  and  repaired  four 
bridges  of  the  Princess  Victoria,  (sign- 
ed) J.  N.  4/.  10 J.  Od"  It  was  proved, 
that,  by  the  course  of  dealing  between 
the  parties,  this  voucher,  if  genuine, 
would  have  authorized  L.  &  Co.  to 
pay  4/.  10s,  Od.: — Held,  that  it  is  not 
necessary  that  a  warrant  for  the  pay- 
ment of  money  should  be  addressed  to 
any  particular  person;  and  that  as  it 
appeared  that  this  document,  if  ge- 
nuine, would  have  been  a  voucher  for 
the  payment  of  the  money  mentioned 
in  it,  that  was  a  sufficient  proof  of  the 
allegation  that  it  was  a  warrant  for  the 
payment  of  money.   Regina  v,  Rogers, 

41 

4.  If,  in  an  indictment  for  forgery, 
the  intrument  be  described  and  not  set 
out,  it  is  matter  of  evidence  whether 
the  instrument  comes  within  the  desig- 
nation given  of  it  in  the  indictment  or 
not;  and  averments  to  shew  that  the 
document  comes  within  the  designation 
given  of  it  in  the  indictment,  are  now 
(in  this  form  of  indicting)  unnecessary. 

Ibid. 

5.  A  forged  paper,  in  the  following 
form,  —  **  Please  let  the  lad  have  a 
hat,  and  I  will  answer  for  the  money. 
E.  B.,"  is  a  forged  request  for  the  deli- 
very of  goods,  and  is  not  the  less  so 
because  it  may  also  be  a  forged  under- 
taking for  the  payment  of  money.  Re- 
gina V.  White,  282 


6.  A  count  in  an  indictment  for 
forging  a  request  for  the  delivery  of 
goodsy  which  describes  the  forged  in- 
strument as  '*  a  certain  forged  request 
for  the  delivery  of  goods  to  one  J.  R.," 
is  good  under  the  stat.  2  &  3  Will.  4, 
c.  122,  s.  2,  and  is  not  too  general. 
Regina  v.  Robson,  423 

7*  A  count  in  an  indictment  for  ut- 
tering a  forged  deed  described  it  as  "a 
certain  deed,  purporting  to  be  made  on 
the  Ist  day  of  March,  1837,  between 
R.  W.  of  the  one  part,  and  D.  G.  of 
the  other  part,  purporting  to  be  an  un- 
der-lease by  the  said  R.  W.  to  the  said 
D.  G.  of  certain  lands,  tenements,  and 
premises  therein  mentioned,  subject  to 
the  payment  of  the  yearly  rent  of  £8, 
payable  on  the  Ist  day  of  March  in 
every  year,  and  purporting  to  contain  a 
covenant  by  the  said  D.  G.  with  the 
said  R.  W.  for  the  payment,  by  the 
said  D.  G.  to  the  said  R.  W.,  of  the 
yearly  rent  of  £8 :" — Held,  good,  un- 
der the  Stat.  2  &  3  Will.  4,  c.  123, 
s.  2.     Regina  v.  Davies,  427 

8.  If  a  person  knew  the  acceptance 
of  a  bill  of  exchange  to  be  forged,  and 
uttered  it  as  true,  and  believed  that  his 
bankers,  to  whom  he  uttered  it,  would 
advance  money  on  it,  which  tbey  would 
not  otherwise,  that  is  ample  evidence 
of  an  intent  to  defraud,  and  evidence 
upon  which  a  jury  ought  to  act;  and  a 
person  is  not  the  less  guilty  of  forgery 
because  he  may  intend  ultimately  to 
take  up  the  forged  bill,  and  may  sup- 
pose that  the  party  whose  name  is 
forged  will  be  no  loser,  and  the  fact 
that  the  bill  has  been  since  paid  by 
the  prisoner  will  make  no  difference, 
if  the  offence  has  once  been  complete 
at  the  time  of  the  uttering.  Regina 
V.  Geach,  499 

9.  Three  prisoners  (foreigners)  were 
indicted  for  feloniously  engraving  and 
making  two  parts  of  a  promissory  note 
of  the  Emperor  of  Russia.  The  in- 
dictment was  framed  upon  the  stat.  1 1 
Geo.  4  &  1  W.  4,  c.  QQ,  s.  19.  The 
plates  were  engraved  by  an  English- 
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roan,  who  was  an  innocent  agent  in 
the  transaction.     It  appeared  that  two 
of  the  prisoners   only   were  present 
at  the  time  when  the  order  was  given 
for  the  engraving  of  the  plates,  hut 
they  said  they  were  employed  to  get  it 
done  by  a  third  person,  and  there  was 
some  evidence  to  connect  the  third  pri- 
soner with  the  other  two  in  subsequent 
parts  of  the  transaction.     The  ques- 
tions left  to  the  jury  were,  1st,  whe- 
ther the  two  who  gave  the  order  for  the 
engraving  knew  the  nature  of  the  in- 
strument;   andy    2ndly,    whether    all 
three   concurred  in  the  order  given. 
The  Judge  told  the  jury  that  in  order 
to  find  all  three  guilty,  they  roust  be 
satisfied  that  they  jointly  eroployed  the 
engraver,  but  that  it  was  not  necessary 
that  they  should  all  be  present  when 
the  order  was  given,  as  it  would  be 
sufficient  if  one  first  communicated  to 
the  other  two,  and  that  all  three  con- 
curred in  the  employment  of  the  en- 
graver.    His  Lordship  also  said,  that 
he  was  inclined  to  think  that  if  the 
prisoners,  by  means  of  the  engraver, 
caused  the  plates  to  be  engraved^  they 
would  be  within  the  provisions  of  the 
statute,  whether  they  knew  the  nature 
of  the  instrument  engraved  or  not;  but 
intimated  that,  if  it  became  necessary, 
that  matter  roight  be  made  the  subject 
of    further  consideration.     The   jury 
found  the  two  guilty  who  gave  the  or- 
der,  and  added  that  they  considered 
they  knew  the  nature  of  the  instrument. 
The    third    prisoner  was    acquitted. 
Reffina  v.  Mazeau.  676 

FOREGOING  A  PROSECU- 
TION. 

The  law  does  not  authorize  a  pri- 
vate person  to  forego  a  prosecution 
upon  any  terms;  and  even  if  a  promise 
be  given  and  broken  in  such  a  manner 
as  a  jury  would  consider  scandalous, 
yet,  in  point  of  law,  that  will  not 
make  any  difference.    Re^na  v.  Daly, 
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FRAUD. 
See  Bill  of  Sale. 

FRAUDS,  STATUTE  OF. 

See  Goods  sold. 

FREIGHT. 

See  Broker's  Commissiok. 

GOODS  OF  A  CONVICTED  FE- 

LON. 

See  House  and  Goods  of   a  con* 

TicTED  Felon. 

GOODS  LENT. 

A  horse  being  for  sale,  A.  asked  the 
agent  of  the  vendor  to  let  him  have  the 
horse  for  the  purpose  of  trying  it,  and 
the  agent  did  so : — HeJd^  that  A.  was 
entitled  to  put  a  competent  person  on 
the  horse  for  the  purpose  of  trying  it, 
and  was  not  limited  to  merely  ^ing  it 
himself.   Lord  Camoya  v.  Scurr,   383 

GOODS  SOLD. 

See  Pleadino,  4,  5. 

In  assumpsit  for  goods  sold  and  de- 
livered, where  the  price  is  above  £10, 
and  nothing  was  paid  as  earnest  to 
bind  the  bargain,  nor  was  there  any 
memorandum  in  writing,  signed  by  the 
defendant  or  his  agent:  two  things 
must  be  proved  to  entitle  the  plaintiff 
to  recover;  first,  that  the  defendant  in 
fact  ordered  the  goods;  and  secondly, 
that  he  accepted  them  with  an  intent 
to  take  to  them  as  owner.  Smith  v. 
RoU,  696 

GRAND  JURY. 

1.  The  Grand  Jury  had  come  into 
Court  and  had  been  discharged  and  had 
left  the  Court,  but  had  neither  left  the 
building  nor  separated.  The  Judges 
directed  them  to  be  sent  for  back  into 
Court,  and  directed  another  bill  of  in- 
dictment (the  witnesses  on  which  were 
going  abroad)  to  be  sent  before  them. 
Regina  v.  HoUoway,  43 
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2.  If  one  of  tlie  Grand  Jurors  be  a 
Quaker,  the  indictments  aliDuld  com- 
mence, "  The  Jurors  for  our  Lady  the 
Queen  upon  their  oath  and  affirmation 
preBGUt,"  &c.  7S 

GUARANTEE. 

In  an  action  for  goods  aold  the  de- 
fendant pleaded  that  the  defendant  and 
M.  had  agreed  with  the  plaintiffs  that 
M.  should  give  a  guarantee  for  pay- 
ment of  the  debt  by  instalments,  and 
that  the  guarantee  was  given  and  was 
accepted  by  die  plainiiffs  in  satisfaction. 
Replication — denying  the  agreement, 
and  denying  that  the  plaintiffs  had  ac- 
cepted the  guarantee  in  satisfaction. 
It  appeared  that,  before  the  bringing 
of  the  action,  Mr.  L.,  who  was  the 
plaintiff's  attorney  on  the  record,  bad 
written  to  the  defendant  for  payment 
of  the  debt,  and  it  was  proposed  to 
give  evidence  of  what  Mr.  L.  had  said 
after  he  had  so  written  and  before  the 
action: — Held,  that  such  evidence  was 
not  receivable  without  further  proof  of 
the  agency  of  Mr,  L.  It  was  after- 
wards proved  by  Mr.  L,  that  M.  had 
asked  him  to  propose  to  the  plaintiff  to 
accept  his  guarantee,  and  that  Mr.  L. 
having  consented  to  do  so,  M.  signed 
a  guarantee,  nhich  was  on  the  next  day 
sent  by  Mr.  L.  to  ihe  plaintiffs,  who 
kept  it  three  weeks  and  then  returned 
it. 

Seld,  that  if  the  plaintiffs  did  not 

able  time,  they  must  be  taken  to  have 
accepted  il,  and  that  unexplained — 
three  weeks  was  an  unreasonaljle  time: 
^Held,  also,  that  if  M.  was  worth 
nothing,  and  was  a  mere  man  of  straw, 
that  fact  would  make  no  difference 
on  these  pleadings,  as  the  plaintiffs 
had  not  replied  fraud,  but  had  dented 
that  they  had  accepted  the  guarantee. 
Pope  V.  /indrnos,  564 

HABEAS  CORPUS  ACT. 
See  PosTPOMNQ  Tbial,  6. 


HIGH  TREASON. 
See  Treasoit. 

HIGHWAY, 

1.  A  prosecutor  had  obtained  saam- 
■nons  under  the  94lh  section  of  the 
Highway  Act,  5  &  6  Will.  4,  c.  50, 
calling  on  the  parish  snrveyors  to  shew 
cause  why  a  highway  ahonld  not  be 
repaired.  The  surveyors  denied  the 
liability  of  the  parish  to  repair,  and 
the  magistrates  (under  the  95th  sec- 
tion) ordered  an  indictment  against  the 
inhabitants  of  the  parish,  which  was 
preferred,  and  was  tried  as  a  traverse 
on  the  Crown  side  of  the  assizes,  and 
the  defendants  found  guilty  : — Held, 
that  (he  prosecutor  was  entitled  to  en 
order,  under  the  95th  section,  to  have 
his  costs  paid  out  of  the  highway  rate, 
and  that  the  statute  as  to  this  was  im- 
perative, and  left  no  discretion  whatevet 
in  the  Judge.  Regma  v.  Inkab.  of 
Yarkhill,  218 

2.  A  complaint  was  made  to  magis- 
trates, under  the  94th  section  of  the 
Highway  Act,  5  &  6  Will.  4,  c.  50, 
that  a  way  alleged  to  he  a  highway  was 
out  of  repair;  the  magistrates  ordered 
an  indictment  against  the  inhabitants 
of  the  parish,  which  was  found,  and 
removed  by  certiorari,  and  on  the  trial 
of  it  the  defendants  were  acquitted,  on 
the  ground  that  it  was  not  a  highway. 
Tlie  prosecutor  applied  for  costs  to  be 
paid  out  of  the  highway  rate,  under 
the  95ih  section  of  the  act.  It  was 
objected  that  this  provision  as  to  costs, 
only  applied  where  the  existence  of  a 
highway  was  not  disputed,  and  also 
that  it  did  not  apply  when  the  indict- 
ment was  removed  by  certiorari.  The 
Judge  refused  the  order,  Regina  v. 
Inhah.  of  Chedworth,  285 

3.  Semble,  that  the  9.^th  section  of 
the  act  as  to  payment  of  costs  out 
of  the  highway  rate,  and  the  98th  sec- 
tion as  to  costs  (0  be  paid  hy  any  de- 
fendant where  the  defence  is  frivolous, 
are  distinct  in  their  operation,  and  are 
not  to  be  connected.  Ibid, 
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4.  Semble,  that  the  magistrates  are 
not  bound  to  make  their  order  in  terms 
exactly  following  those  contained  in  the 
information.  Ibid, 

HORSE-STEALING. 

A.,  who  intended  to  sell  his  mare, 
sent  his  servant  with  her  to  M.  fair, 
the  servant  having  no  authority  either 
to  sell  the  mare  or  deal  with  her  in  any 
way.  The  prisoner  asked  the  servant 
the  price,  and  desired  the  servant  to 
trot  her  out,  and  the  prisoner  then 
went  to  two  men  and  having  talked  to 
them  went  away.  These  twp  men  then 
came  up  and  persuaded  the  servant  to 
exchange  the  mare  for  a  horse  they  had, 
and  they  would  give  £24  for  the  chop. 
They  changed  the  saddles,  and  with- 
out giving  any  money  rode  away  with 
the  mare,  leaving  the  servant  with  a 
horse  of  little  value.  Four  days  after 
the  prisoner  sold  the  mare  at  B.,  stat- 
ing that  he  had  got  her  in  a  chop  at  M. 
£Eiir : — Held,  that  as  the  servant  had 
the  mere  charge  of  the  mare,  and  had  no 
right  to  deal  with  the  property  in  her, 
the  prisoner  ought  to  be  convicted  of 
stealing  her,  provided  that  the  jury 
were  satisfied  that  the  prisoner  was  in 
league  with  the  two  other  men,  and 
that  they  three,  by  a  fraud  in  which 
each  of  them  was  to  take  his  part,  and 
did  take  his  part,  induced  the  servant 
to  part  with  the  possession  of  the  mare 
under  colour  of  an  exchange,  but  they 
intending  all  the  while  to  steal  the 
mare.     Regina  v.  Sheppard,  121 

HOUSE  AND  GOODS  OF  A 
CONVICTED  FELON. 

A  prisoner  was  indicted  for  breaking 
into  the  house  of  Elizabeth  A.  and 
stealing  her  goods.  There  was  a  se- 
cond count,  laying  the  property  of  the 
goods  in  the  Queen.  It  was  shewn  by 
proof  of  the  record  that  the  husband  of 
Elizabeth  A.  had  been  convicted  of  fe- 
lony, and  it  was  also  proved  that  he 
was  still  io  prison  under  his  sentence, 


and  that  the  articles  stolen  were  his 
before  his  conviction,  and  had  remained 
in  the  house  from  the  time  of  his  ap- 
prehension, and  that  the  wife  conti- 
nued in  the  possession  of  the  house  and 
goods  till  they  were  stolen  by  the  pri- 
soner : — Heldf  that  the  prisoner  might 
be  properly  convicted  of  larceny  on  the 
second  count,  which  laid  the  property 
of  the  goods  in  the  Queen,  although 
there  had  been  no  office  found,  and  that 
he  could  not  be  convicted  of  housebreak- 
ing, as  that  part  of  the  indictment 
which  laid  the  goods  and  the  house  to 
be  those  of  Elizabeth  A.  could  not  be 
supported.     Regina  v.  Whitehead,  429 

HOUSE-BREAKING. 

See  House  and  Goods  of  a  Con- 
victed Felon. 

HUSBAND  AND  WIFE. 

1.  The  general  rule  is,  that  a  wife 
cannot  bind  her  husband  by  her  con- 
tract except  as  his  agent;  but  in  cases 
of  orders  given  by  the  wife  in  those 
departments  of  her  husband's  house- 
hold which  she  has  under  her  control, 
or  of  orders  for  articles  which  are  ne- 
cessary for  the  wife,  such  as  clothes, 
the  jury  (if  the  wife  be  living  with  the 
husband)  ought  to  infer  agency,  if 
nothing  appear  to  the  contrary;  but 
if  the  order  is  excessive  in  point  of 
extent,  and  such  as  the  husband  ne- 
ver would  have  authorized,  that  will 
alone  be  sufficient  to  repel  the  infe- 
rence of  agency.  Freestone  v.  Butcher^ 

643 

2.  If  it  be  proved  that  the  wife  has 
a  separate  income,  that  of  itself  goes 
to  repel  the  inference  of  agency;  and 
evidence  that  the  plaintiff  has  made  out 
the  invoices  to  the  wife,  and  has  drawn 
bills  of  exchange  on  her  for  part  of  the 
amount,  which  she  has  accepted  in  her 
own  name,  payable  at  her  own  bankers' 
from  her  separate  funds,  also  goes  to 
prove  that  the  wife  was  not  acting  as 
the  agent  of  the  husband;  and  the  fact 
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that  the  hasband  sold  some  of  the  goods 
which  were  supplied  to  the  wife  and  re- 
ceived the  money  for  them,  will  not  of 
itself  make  the  husband  liable  in  point 
of  law  to  pay  for  them ;  but  it  is  a  fact 
for  the  consideration  of  the  jury  in  de- 
termining whether  the  goods  were  sup- 
plied on  the  credit  of  the  husband,  and 
whether  the  wife  was  the  agent  of  her 
husband.  Ibid, 

IMPRISONMENT. 

1.  Proof  of  annoyance  and  disturb- 
ance by  a  person  present  at  a  meeting, 
such  as  crying  '*  hear,  hear/'  and  put- 
ting questions  to  a  speaker,  and  mak- 
ing observations  on  his  statements,  will 
not  justify  the  Chairman  of  the  meet- 
ing in  giving  such  person  in  charge  to 
the  police ;  but,  to  justify  such  a  course 
of  proceeding,  it  must  be  shewn  that 
what  was  done  amounted  to  a  breach  of 
the  peace.     Wooding  v.  Oxley,  1 

2.  A.  telling  a  policeman  to  take 
charge  of  B.,  is  the  same  as  his  telling 
the  policeman  to  take  B.  into  custody, 
and  is  sufficient  to  support  an  action 
for  false  imprisonment  by  B.  against 
A.      Wheeler  v.  Whiting,  262 

3.  SemblCf  that  in  an  action  for  false 
imprisonment,  a  plea  that  the  defend- 
ant was  possessed  of  a  house,  and  that 
the  plaintiff  was  there  making  a  great 
disturbance,  aud  refused  to  depart 
when  requested,  and  was  in  great  heat 
and  fury,  ready  and  desirous  to  make 
an  affray,  and  cause  a  breach  of  the 
peace,  whereupon  the  defendant  gave 
the  plaintiff  into  custody,  is  bad.  Ibid. 

INDEMNITY. 
See  Conviction,  2. 

INDICTMENT. 

See  Accessary  before  the  Fact* 
3,  4. — Amendment,  7,  8,  9. — As- 
saulting A  Gamekeeper. — Bur- 
glary, 1. — Chelsea  Pension. — 
Coin.— Company,?. — False  Pre- 


TKNCBs.  —  Forgery,  4,  6,  7.  — 
Highway,  1. — Perjury,  2,  5. — 
Rape,  8. — Receivers,  1. — Rob- 
bery. — Venue.  — Will  secret- 
ing. 

A.  and  B.  were  indicted  for  the  of- 
fence of  robbery.  The  jury  found  that 
A.  took  the  property  of  the  prosecutor 
from  him  by  violence^  and  that  B.  was 
present  during  part  of  the  time,  and 
that  he  was  a  party  with  A.  to  a  design 
to  bring  the  prosecutor  to  the  place 
where  he  was  robbed  by  A.,  and  to 
obtain  property  from  him  on  a  fidse 
charge  of  an  unnatural  crime,  but  that 
he  was  not  aiding  or  assisting  in  or 
privy  to  the  taking  of  the  property 
from  the  prosecutor  by  violence : — 
Held^  by  all  the  Judges,  that  in  order 
to  convict  B.,  the  indictment  should 
have  been  framed  on  the  statute  1  Vict, 
c.  87,  s.  4,  and  that  he  could  not  since 
the  passing  of  that  statute,  under  the 
circumstances  of  this  case,  be  convicted 
on  an  indictment  charging  the  offence 
of  robbery.     Regina  v.  Henry,      309 

IndicimentSf  Forms  of. 

[Those  marked  (*)  were  either  held 
to  be  not  good,  or  to  be  open  to  objec- 
tion.] 

1.  For  having  a  forged  foreign  note 
plate,  1  I 

2.  For  forging  a  warrant  for  the 
payment  of  money  (not  setting  it  out), 

41 

3.  For  forging  a  request  for  the  de- 
livery of  goods,  282,  423 

4.  For  forging  a  deed  (not  setting 
it  out),  427 

5.  For  stealing  and  for  destroying  a 
will,  89 

6.  For  concealing  a  will,*  89 

7.  For  conspiring  to  excite  discon- 
tent and  disaffection,         91,  275,  277 

8.  For  an  unlawful  assembly,       91 

9.  For  an  attempt  to  abuse  a  female 
child,*  215 

10*  For  false  pretences  in  ordering 
goods,*  227 
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11.  For  attempting  to  procure  abor- 
tion by  means  of  an  instrument,     236 

12.  For  obtaining  money  as  a  com- 
position for  forbearing  to  prosecute  on 
a  penal  statute,  368 

13.  For  forging  a  receipt  as  to  a 
Chelsea  pension,  408 

14.  For  attempting  to  discbarge 
loaded  arms,  483 

15.  For  manslaughter  caused  by  neg- 
ligently navigating  a  vessel,  672 

16.  For  assaulting  a  gamekeeper, 
(on  the  Stat.  9  Geo.  4,  c.  69,  s.  2,*) 

730 

17.  Indictment  for  uttering  counter- 
feit coin  after  a  previous  conviction, 

757,  n. 

18.  Averment  of  materiality  on  an 
indictment  for  perjury  before  Commis- 
sioners,* 786 

INFORMATION. 

See  Threatening  to  lat  an  Infor- 
mation, AND  OBTAINING  MoNEY 
THEREBY. 

INJURIES  BY  RIOTERS. 
See  Demolishing  Houses. 

INNKEEPER. 
See  Lien* 

INSANITY. 
See  Practice. — Treason,  25,  26. 

INSOLVENT. 

See  Begin,  Right  to,  8. 

1.  If  an  insolvent  debtor  in  his  sche- 
dule describe  a  debt  due  by  him  to  be 
for  '*  drawing  deeds,"  that  will  be  taken 
to  include  not  the  mere  drawing  only, 
bat  also  the  stamps,  journeys,  taking 
instructions,  and  every  thing  else  re- 
specting them.   Lambert  v.  Halt,  506 

2.  If  an  insolvent  in  his  schedule 
state  a  debt  due  from  him  to  be  £10, 
and  it  be  really  £32,  whether  this  mis- 
statement, if  arising  from  mistake,  be 
aided  by  die  63rd  section  of  the  Insol- 


vent Debtors'  Act,  7  Greo.  4,  c.  57— 
Qtuere,  Ibid. 

INSURANCE. 
See  Landlord  and  Tenant,  9,  10. 

INTENT. 
See  Forgery,  8. — Libel,  6. 

I.  O.  U. 
See  Stamp,  3. 

JOINT  CONTRACT, 
See  Contract,  2* 

JURORS. 

See  Challenge. — Treason,  9, 
10,  11. 

JURY. 
See  Grand  Jury. 

LANDLORD  AND  TENANT. 

See  Sheriff,  1,  2,  3. 

1.  A.,  himself  a  leaseholder  of  a 
house,  entered  into  an  agreement  with 
B.  to  grant  him  an  under-lease  of  the 
house  for  twenty  years  and  a  fraction, 
from  Midsummer,  1836.  B.  entered 
into  possession,  and  paid  rent  to  A., 
and  underlet  a  portion  of  the  house  to 
C  from  Michaelmas,  1836,  and  re- 
ceived from  C.  the  first  quarter's  rent, 
due  at  Christmas,  1836.  On  the 
11th  of  January,  1837»  B.,  wishing  to 
part  with  his  interest  before  the  execu- 
tion of  the  lease,  wrote  to  A.  requesting 
him  to  insert  the  name  of  D.  instead  of 
his.  D.,  a  few  days  after,  sent  to  A. 
a  written  consent  to  become  his  tenant, 
on  the  same  terms  as  B.  had  agreed 
to ;  and,  in  consequence,  the  lease  was, 
on  the  15th  of  March,  1837,  granted 
by  A.  to  D.,  instead  of  to  B.  D* 
brought  an  action  for  use  and  occupa- 
tion against  C,  to  whom  B.  had  under- 
let a  part  of  the  house,  and  claimed 
the  quarter's  rent  due  at  Lady-day, 
1837: — Held,   that  he  was  entitled 


a  ihe 


liable  to  Tent  for  the  period  be- 
of  the  occunence  of  the 
and  that  at  which  be  quitted 
the  premises.   Cowie  v.  Goodtein,    37S    and  tl 

3.  A  notice  to  quit  "on  Saint  Mi-  veek: 
chaelmas  Day,"  is  prima  facie  a  notice  forreit 
to  quit  at  New  Michaelmas;  but  if  tl 
holding  be  from  Old  Michaelmas,  it  by  hia 
will  be  a  sufficient  notice  to  quit  at  believi 
that  time.  Doe  A,  Willis  \.  Pfrr in,  467     insure 

4.  A.  being  owner  of  a  farm  let  it  for 
seven  years  to  B.j  and  by  a  written 
agreement  of  the  same  date  it  was 
agreed,  that  A.  should  manage  the 
farm  for  B.,  allowing  A.  12i.  a  week, 
"  and  allowing  him  and  his  family  to 
reside  and  have  the  use  of  the  dwell- 
ing-house and  furniture  therein,  free 
of  rent,"  and  this  agreement  was  to  be 
put  an  end  to  by  three  months'  no 
or  three  months'  wages  : — Held,  that  membi 
this  agreement  did  not  require  a  lease  to  C.  i 
stamp,  as  it  did  not  contain  a  demise  of 
the  house,  the  occupation  of  it  being  a  paid  t< 
mere  remuneration  for  services.  Doe  to  who 
d.  Hvgkee  v.  Derry,  494     deman 

5.  Held,  aUo,  that  no  notice  to  quit 
was  necessary,  if  the  service  waa  put  an     roande 
end  to.  I6id.     to  givi 

6.  In  an  action  of  covenant  for  non- 
repair of  premises,  held  by  the  defend- 
ant under  a  lease  which  bas  several 
years  to  run,  the  proper  measure  of  da- 
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LARCENY. 

See  Horse-stealing. — House  and 
Goods  of  a  convicted  Felon. — 
Market  overt.' — Receivers,  3. 

1.  A.  was  indicted  for  embezzle- 
ment as  clerk  and  servant  to  the  prose- 
cutor, and  B.  was  charged  as  accessary. 
It  appeared  that  A.  was  only  employed 
as  a  town  traveller  and  collector  to  go 
round  and  take  orders  from  customers, 
and  enter  them  in  the  books,  and  receive 
the  money  for  the  goods  supplied  in 
consequence;  but  he  had  no  authority 
whatever  to  take  or  direct  the  delivery 
of  goods  from  the  shop.  A  customer 
having  ordered  two  articles  of  A.,  he 
entered  only  one  in  the  order  book; 
but  B.,  who  was  the  prosecutor's  car- 
man, delivered  both  articles  to  the  cus- 
tomer. An  invoice  was  made  out  by 
the  prosecutor  for  the  first  article, 
amounting  to  6s,  6d,t  and  B.  entered 
the  second  article  at  the  bottom  as  4s, 
6d,  A.  afterwards  received  of  the 
customer  the  whole  of  the  11<.,  but 
only  accounted  to  the  prosecutor  for  the 
6s,  6d, : — Heldy  that  the  offence  com- 
mitted was  not  embezzlement,  but  lar- 
ceny.    Regina  v.  Wilson^  27 

2.  A  person  who  steals  goods  in 
France,  cannot  be  tried  in  England  for 
the  offence,  though  he  be  found  in  pos- 
session of  the  stolen  property  there. 
Regina  v.  Madge,  29 

3.  If  a  person,  not  being  the  servant 
of  the  party  who  intrusts  him,  receive  a 
parcel  containing  notes  to  take  to  a 
coach-office,  and  abstract  the  notes  on 
his  way  there,  and  apply  them  to  his 
own  use,  he  is  guilty  of  larceny.  Regina 
V.  Jenkins,  38 

4.  Where  a  person  went  into  a  shop 
for  the  purpose  of  purchasing  a  ruby 
pin,  and  after  selecting  one,  which  was 
put  into  a  box,  while  the  young  man 
who  was  serving  him  was  absent  for  a 
minute,  took  it  out  of  the  box  and  put 
it  into  his  stock,  and  afterwards  went 
into  the  shawl  department  of  the  shop 
to  purchase  other  articles,  saying  that 


he  would  return  and  pay  for  both  toge-> 
ther,  but  was  allowed  to  go  away  with- 
out inquiry  being  made  as  to  whether 
he  had  paid  in  the  shawl  department, 
and  a  bill,  including  the  price  of  the 
pin,  was  sent  the  next  day  to  the  house 
where  he  was  residing  : — Held,  on  the 
trial  of  the  prisoner  for  stealing  the 
pin,  that,  under  these  circumstances, 
it  was  for  the  jury  to  say  whether 
there  was  any  intention  to  steal 
the  pin,  and  whether  there  was  or 
was  not  credit  given  for  it,  and  also 
that  the  prosecutors  ought  to  have 
called  the  person  who  served  in  the 
shawl  department,  and  that  their  not 
doing  so  was  a  circumstance  which 
would  justify  the  jury  in  looking  with 
some  suspicion  at  the  case.  Regina  v« 
Box,  126 

5.  Though  to  make  a  thing  the  sub« 
ject  of  an  indictment  for  larceny,  it 
must  be  of  some  value,  and  stated  to  be 
so  in  the  indictment,  yet  it  need  not  be 
of  the  value  of  some  coin  known  to  the 
law,  that  is  to  say,  of  a  farthing  at  the 
least.     Regina  v.  Morris,  349 

6.  If  the  owner  of  goods  employ  a 
person,  not  in  his  service,  to  take  them 
to  a  particular  place,  shew  them  to  a 
customer,  and  bring  them  back,  with- 
out authorizing  him  to  sell  them  to,  or 
leave  them  with  the  customer,  and  he, 
instead  of  taking  the  goods  to  the  spe- 
cified place,  sell  them  for  his  own  ad- 
vantage, he  will  be  guilty  of  larceny, 
inasmuch  as  the  felonious  intent  came 
upon  him  at  a  time  when  he  had  the 
custody  only,  and  not  the  possession  of 
the  goods.     Regina  v.  Harvey,      353 

7*  The  defence  to  a  charge  of  steal- 
ing, that  the  prisoner  pledged  the  pro- 
perty, intending  to  redeem  it  and  re- 
store it,  is  a  defence  not  to  be  generally 
encouraged;  though,  if  clearly  made 
out  in  proof,  it  may  be  allowed  to  pre-' 
vail.  The  rule  for  the  jury's  guidance 
in  such  a  case  seems  to  be,  that  if  it 
clearly  appear  that  the  prisoner  only 
intended  to  raise  money  upon  the  pro- 
perty for  a  temporary  purpose,  and 
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at  the  time  of  pledging  the  article, 
had  a  reasonable  and  fair  expectation 
of  being  enabled  shortly  by  the  re- 
ceipt of  monef  to  take  it  oat  and  re- 
store it,  he  ought  to  be  acquitted,  hut 
otherwise  not.  Reginay.  PAetAeon,  552 

8.  A.  was  treating  B.  at  a  beer- 
boQse,  and  A.  wishing  to  pay  put  down 
a  sovereign  desiring  the  landlady  to 
give  him  change;  she  could  not  do  so, 
and  B.  said  that  he  would  go  out  and 
get  change.  A.  said  "  You  won't 
come  back  with  the  change."  fi.  re- 
plied, "  Never  fear.''  A.  allowed  B. 
to  take  up  the  aovereign,  and  B.  never 
returned  either  with  it  or  the  change : — 
Held,  no  larceny,  as  A.,  having  per- 
mitted the  aovereign  to  be  taken  away 
for  the  purpoae  of  being  changed,  he 
could  never  have  eipecwd  to  receive 
back  the  specific  coin,  and  had  there- 
fore divested  himself  of  the  entire  pos- 
seasion  of  it.     Regina  v.  Thomat,  741 

9.  On  an  indictment  for  larceny  it 
appeared  that  a  landlord  went  to  his  te- 
nant (wbo  bad  removed  all  his  goods)  to 
demand  rent  amounting  to  \2l.  10<., 
taking  with  him  a  receipt  ready  written 
and  signed;  the  tenant  gave  him  £2, 
and  asked  to  look  at  the  receipt.  It 
was  given  to  him,  and  he  refused  to  re- 
turn it  OT  to  pay  the  remainder  of  the 
rent.  It  was  proved  by  the  landlord 
that  at  the  time  he  gave  the  prisoner 
the  receipt,  he  thought  the  prisoner 
was  going  to  pay  him  tbe  rent;  and 
that  he  should  not  have  parted  with  the 
receipt  unless  he  had  been  paid  all  the 
rent,  but  thai  when  he  put  the  receipt 
into  the  prisonei'a  hands  he  never  ex- 
pected to  have  the  receipt  again,  and 
that  he  did  not  want  tbe  receipt  again, 
but  wanted  hia  rent  to  be  paid  : — 
Held,  a  larceny,  and  that  the  fact  of 
the  tenant  giving  the  £2  made  uo  dif- 
ference.    Regiua  v.  Rodioat/,         784 

LARCENY  IN  A  FOREIGN 
COUNTRY. 


LIBEL. 

LARCENY  (BY  A  SERVANT). 
If  a  servant  take  hia  master's  property 
and  band  it  over  to  another  as  a  gifi,  it 
is  aa  much  a  felony  as  if  he  aell  it  or 
take  it  to  a  pawnbroker's  and  pledf^ 
it.     Regina  v.  fVAite,  344 

LARCENY  IN  A  SHOP. 
A  shop  to  be  within  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  15,  and  1  Vict.  90,  (as 
to  breaking  into  ahops),  must  be  a  shop 
for  the  sale  of  goods,  and  a  mere  work- 
shop will  not  b«  anScient.  Regiaa  v. 
Sandert,  79 

LEASE. 
See  Landlord  and  Tinamt. 

LENT   GOODS. 
See  Goods  Lent. 

LIBEL. 

1 .  In  an  action  for  a  libel  upon  ■ 
ship,  imputing  unseaworthineas,  the 
plaintiff  may  give  evidence  of  special 
damage,  although  he  haa  not  averred 
it  in  his  declaration,  because  a  libel 
upon  a  chattel  is  not  actionable,  un- 
less the  owner  sustain  some  damage 
thereby.     Ingram  v.  Lawson,         326 

2.  Where  a  libel  was  puhtished  in  a 
newspaper  on  the  31st  of  October,  and 
the  plaintiff  commenced  hia  action  on 
the  4tli  of  November,  it  was^eW,  (hat 
in  the  estimate  of  damages  the  jury 
need  not  confine  themselves  to  the  da* 
mage  which  accrued  between  the  publi- 
cation and  the  bringing  of  the  actioa. 

Ibid. 

3.  Every  man  has  a  right  to  give 
every  public  matter  a  candid,  full,  and 
free  discussion;  but  although  the  peo- 
ple have  a  right  to  discuss  any  griev- 
ances they  have  to  complain  of,  they 
must  not  do  it  in  a  way  to  escite  tu- 
mult: and  if  a  party  publish  a  paper 
on  any  such  matter,  and  it  contain  no 
more  than  a  calm  and  quiet  discussion, 
allowing  something  for  a  little  feeling 
in  men's  minds,  ^t  will  be  no  libel; 
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but  if  the  paper  go  beyond  tbat>  and 
be  calculated  to  excite  tumult,  it  is  a 
libel.    Regina  v.  Collins,  456 

4.  A  defendant  was  tried  for  pub- 
lishing a  letter,  purporting  to  be  the 
resolutions  of  a  body  of  persons  calling 
themselves  the  General  Convention, 
and  in  one  part  of  it  stated  that  an 
outrage  had  been  committed  on  the 
people  of  Birmingham  by  a  force  **  act- 
ing under  the  authority  of  men  who, 
when  out  of  office,  sanctioned  and  took 
part  in  the  meetings  of  the  people.*'  A 
witness  for  the  Crown  stated  in  his 
cross-examination,  that  he  had  formerly 
belonged  to  the  Convention,  but  had 
since  resigned,  and  had  become  a  town 
councillor  of  Birmingham.  It  was  pro- 
posed to  ask  him  further  in  cross- 
examination,  as  to  what  he  said  at  a 
meeting  at  which  the  Convention  was 
agreed  on,  but  which  took  place  nearly 
a  year  before  the  publication  of  the 
alleged  libel: — Held,  that  this  could 
not  be  done.  Ibid, 

5.  If  the  manuscript  of  a  libel  be 
proved  to  be  in  the  handwriting  of  the 
defendant,  and  it  be  also  proved  to  have 
been  printed  and  published,  this  is  evi- 
dence to  go  to  the  jury  that  it  was  pub- 
lished by  the  defendant,  although  there 
be  no  evidence  given  to  shew  that  the 
printing  and  publication  were  by  the 
direction  of  the  defendant.  Regina  v. 
Lovett,  462 

6.  If  a  paper,  published  by  the  de- 
fendant)  has  a  direct  tendency  to  cause 
unlawful  meetings  and  disturbances, 
and  to  lead  to  a  violation  of  the  laws, 
it  is  a  seditious  libel;  and  with  respect 
to  the  intent  every  one  must  be  taken 
to  intend  the  natural  consequences  of 
what  he  has  done.  Ibid. 

7.  A.  and  B.  were  separately  in- 
dicted for  publishing  the  same  libel. 
Both  indictments  containing  the  same 
prefatory  allegations.  A.  was  tried 
first,  and  on  the  trial  of  B.  such  of  the 
witnesses  as  had  been  also  examined 
on  the  trial  of  A.  had  (by  consent) 
their  eyidence  read  over  to  them  from 


the  Judge's  notes,  B.  being  allowed  to 
further  cross-examine  them.  Ibid. 

8.  In  an  action  for  a  libel  which  im- 
puted that  the  plaintiff's  hoase  was 
opened  as  a  gaming-house,  under  the 
leadership  of  a  woman  of  notorioas 
character.  The  plaintiff  alleged  in  his 
declaration  that  his  house  was  a  club- 
house, and  that  divers  persons  paid 
annual  subscriptions.  The  payment  of 
subscriptions  was  denied  by  one  of  the 
defendant's  pleas,  and  evidence  was 
given  that  a  book  was  kept  for  sub- 
scribers' names,  and  that  two  gentle- 
men wrote  their  names  in  this  book; 
but  no  evidence  was  given  of  the  pay- 
ment of  any  subscription : — Held,  that 
there  was  evidence  to  go  to  the  jury  in 
support  of  the  allegation  in  the  declar- 
ation. The  defendant  pleaded  several 
pleas,  but  none  of  them  at  all  referring 
to  the  plaintiff's  wife: — Held,  that  the 
plaintiff  could  not  go  into  evidence  to 
shew  that  his  wife  was  a  respectable 
person,  as  on  these  pleadings  she  must 
be  taken  to  be  so : — Held,  also,  that 
the  plaintiff  could  not  go  into  evidence 
to  shew  that  his  wife  had  become  ill, 
and  died  soon  after  the  publication  of 
the  libels.     Guy  v.  Gregory,         584 

9.  In  an  action  for  a  libel  the  de- 
claration stated,  that  the  defendant  pub- 
lished a  libel,  *'  contained  in,  and  being 
an  article  in,  a  certain  weekly  printed 
publication,  or  paper,  called  the  Paul 
Pry.**  At  the  trial  it  was  proved  that 
the  defendant  gave  a  printed  slip  of 
paper,  which  appeared  to  have  been 
cut  from  the  Paul  Pry,  to  several  per- 
sons for  them  to  read,  and  that  they 
read  it : — Held,  that  the  Judge  at  the 
trial  might  properly  allow  the  record  to 
be  amended  by  striking  out  the  above- 
mentioned  allegation,  that  the  libel  was 
contained  in,  and  was  an  article  in,  the 
Paul  Pry,     Foster  v.  Pointer^      718 

10.  The  Stat.  3  &  4  Vict.  c.  24,  ap- 
plies to  cases  of  libel,  and  therefore  if 
in  a  case  of  libel  nominal  damages  be 
given,  and  the  Judge  certifies  that 
the  grievance  was  wilful  and  malicious, 
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the   plaintiff  will  be   entitled   to  his 
costs.  Ibid. 

LIEN. 

1.  An  innkeeper  has  no  lien  on  a 
horse  placed  in  his  stable  for  the 
amount  of  its  keep  unless  it  be  placed 
there  by  a  guest.     Binns  v.  Pigotty 

208 

2.  If  a  person  is  stopped  with  a 
horse  under  suspicious  circumstances, 
and  the  horse  be  placed  at  an  inn  by 
the  police,  the  innkeeper  has  no  lien 
on  the  horse  for  its  keep ;  and  if  an 
auctioneer,  by  the  direction  of  the  inn- 
keeper, sell  the  horse  for  its  keep,  he 
is  liable  to  be  sued  in  trover  by  the 
owner  of  the  horse.  Ibid. 

LIMITATIONS. 

1.  The  acknowledgment  in  writing 
to  take  a  case  out  of  the  Statute  of  Li- 
mitations must  either  amount  to  a  dis- 
tinct promise  to  pay^  or  to  a  distinct 
acknowledgment  that  the  sum  is  due. 
Bucket  V.  Church,  209 

2.  Semble,  that  there  is  some  doubt 
whether  it  is  a  question  for  the  Judge  or 
for  the  jury  to  determine,  whether  a 
letter  written  by  the  defendant  be  or 
be  not  a  sufficient  acknowledgment  for 
this  purpose ;  and  till  that  point  is  set- 
tled, the  learned  Judge  will,  to  save  the 
parties  expense,  express  his  own  opi- 
nion with  respect  to  the  document,  and 
also  leave  it  to  the  jury.  Ibid. 

LOADED  ARMS,  ATTEMPTING 
TO  DISCHARGE. 

See  Attempting  to  discharge 
LOADED  Arms. 

LUNATIC. 
See  Practice. — Treason,  25,  26. 

MAINTENANCE. 
See  Children. 

MANSLAUGHTER. 
See  Murder. — Shooting. 


1.  The  killing  of  a  man  on  the  high- 
way is  not  justifiable  homicide,  unless 
there  was  an  intention  on  the  part  of 
the  person  killed  to  rob  or  murder,  or 
do  some  dreadful  bodily  injury  to  the 
person  killing;  or,  in  other  words,  the 
conduct  of  the  party  must  be  such  as 
to  render  it  necessary,  on  the  part  of 
the  party  killing,  to  do  the  act  in  self- 
defence.     Regina  v.  Bull,  22 

2.  All  struggles  in  anger,  whether 
by  fighting  or  wrestling,  or  any  other 
mode,  are  unlawful,  and  death  occa- 
sioned by  them  is  manslaughter  at 
least.     Regina  v.  Canrnff,  359 

3.  Those  who  navigate  the  river 
Thames  improperly,  either  by  too  much 
speed  or  by  negligent  conduct,  are  as 
much  liable,  if  death  ensues,  as  those 
who  cause  it  on  a  public  highway  on 
land,  either  by  furious  driving  or  by 
negligent  conduct.     Regina  v.  Taylor, 

672 

4.  In  a  case  of  manslaughter,  it  is 
the  duty  of  the  coroner  to  bind  over  all 
those  witnesses  who  prove  any  material 
fact  against  the  party  accused,  and  not 
those  who  are  called  for  the  purpose  of 
exculpating  him.  Ibid. 

5.  However,  if  the  coroner  bind 
over  all  the  witnesses  on  both  sides,  no 
blame  is  imputable  to  the  clerk  of  in- 
dictments if  he  require  them  all  to  be 
put  on  the  back  of  the  bill,  and  exa- 
mined before  the  grand  jury.         IbicL 

6.  A  prisoner  who  is  tried  for  roan- 
slaughter  on  the  coroner's  inquisition 
may  be  convicted  of  an  assault  under 
the  11th  sect,  of  the  stat.  1  Vict.  c.  85. 
Regina  v.  Pool,  728 

MARKET  OVERT. 

A  sale  of  goods,  being  those  in 
which  he  usually  deals,  made  to  a 
tradesman  in  his  warehouse  or  shop,  in 
the  city  of  London,  is  a  sale  in  market 
overt,  notwithstanding  the  construction 
of  the  premises  be  such,  that  a  person 
from  the  outside  cannot  see  what  is  go- 
ing on  within.     Lyons  v.  De  Pass^   68 


MISDEMEANOR. 


MURDER. 
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MARRIAGE. 
See  Bigamy,  1,  2. 

MASTER  AND   SERVANT. 

See  Apprentice. — Carpenter. — 

Negligence. 

MEETING,  PUBLIC. 

See  Conspiracy. — Imprisonment, 
1. — Unlawful  Assembly. 

MINING-ENGINES,  DESTROY- 
ING. 

1.  The  bottom  of  the  shaft  of  a 
mine  had  water  in  it,  and  the  owner  of 
the  mine  had  caused  a  scaffold  to  be 
erected  at  some  distance  above  the 
bottom  of  the  mine,  for  the  purpose  of 
working  a  vein  of  coal  which  was  on  a 
level  with  the  scaffold: — Held,  that 
this  scaffold  was  an  '*  erection  used  in 
conducting  the  business*'  of  a  '*  mine,** 
within  the  stat.  7  &  8  Geo.  4,  c.  30, 
8.  7,  and  that  the  damaging  it  with 
intent  to  destroy  it,  or  to  render  it 
useless,  was  felony.  Regina  v.  Whit- 
iingham,  234 

2.  A  coal-mine  was  worked  by  a 
steam-engine  which  caused  a  cylinder 
called  a  drum  to  revolve  and  take  up 
the  rope  as  the  coal  was  drawn  up 
from  the  mine  : — Held,  that  proof  of 
damaging  the  drum  would  not  support 
an  indictment  which  charged  the  da-* 
maging  of  a  steam-engine  used  in 
working  a  mine.  Ibid, 

3.  A  steam-engine  used  in  draining 
and  working  a  mine,  had  been  stopped 
and  locked  up  for  the  night.  The 
prisoner  got  into  the  engine-house  and 
set  it  going,  and  there  being  no  ma- 
chinery attached,  the  engine  went  with 
great  velocity,  and  received  damage : — 
Heldf  that  this  was  a  damaging  of  the 
engine  within  the  stat.  7  &  8  Geo.  4, 
c  30,  s.  7.     Regina  v.  Norris,     241 

MISDEMEANOR. 

Every  attempt  (not  every  intention, 
but  every  attempt)  to  commit  a  misde- 
meanor is  a  misdemeanor.  Regina  v. 
Martin,  215 

VOL.  iz. 


MONEY  FOUND  ON  A  PRI- 
SONER. 

See  Treason,  3. 

MONEY  HAD  AND  RECEIVED. 
See  Attorney,  1. — ^Witness,  5. 

MURDER. 

See  Burglary  with  Violence. — 
Dying  Declaration. Man- 
slaughter.— Principals  in  Fe- 
lony.— Shooting. — SpecialCon- 
STABLE. — Suicide. 

1.  If  a  child  be  killed  after  it  has 
wholly  come  forth  from  the  body  of 
the  mother,  but  is  still  connected  with 
her  by  means  of  the  umbilical  cord,  it 
seems  that  such  killing  will  be  murder. 
Regina  v.  Reeves,  2b 

2.  On  a  trial  for  murder,  the  depo" 
sition  on  oath  of  the  prisoner,  taken 
before  the  coroner,  on  Uie  inquest  held 
on  the  body  of  the  deceased,  is  not  re- 
ceivable in  evidence.  Regina  v.  Owen, 

238 

3.  A  prisoner  was  indicted  for  the 
murder  of  her  infant  child  by  poison.  It 
appeared  that  she  purchased  a  bottle  of 
laudanum,  and  directed  the  person  who 
had  the  care  of  the  child  to  give  it  a 
tea-spoonful  every  night.  That  person 
did  not  do  so,  but  put  the  bottle  on  the 
mantel-piece,  where  another  little  child 
found  it,  and  gave  part  of  the  contents 
to  the  prisoner's  child,  who  soon  after 
died : — Held^  that  the  administering 
of  the  laudanum  by  the  child  was,  un- 
der all  the  circumstances  of  the  case, 
as  much,  in  point  of  law,  an  adminis- 
tering by  the  prisoner,  as  if  she  had 
herself  actually  administered  it  with 
her  own  hand.     Regina  v.  Michael, 

356 
4.  On  a  charge  of  child  murder,  it 
appeared  that  the  child  must  have  died 
before  it  had  an  independent  circula- 
tion : — Held,  that  as  the  child  had 
never  had  an  independent  circulation, 
the  charge  of  murder  could  not  be  sus- 
tained. Regina  v.  Wright,  754 
III                                         n.  p. 


plaintiS*,  by  his  negligence  or  impioper 
conduct,  BubBtantioll;  contribated  to 
the  occuTrence  of  the  injury  of  which 
he  complaint;  not  to  the  amount  of  it, 
but  to  its  occarrence.  Therefore, 
where  a  brig  wu  carrying  the  anchor 
in  a  position  contrary  to  the  by-laws  of 
the  Rirer  Thames,  at  the  time  when 
she  came  in  collision  with  a  barge,  it 
was  Held,  that  the  improper  carrying 
of  the  anchor  would  not  of  itself  be 
sufficient  to  make  the  owner  of  the 
brig  responsible  in  damages,  if  the 
barge,  by  departing  from  the  known 
rule  of  the  river,  brought  herseir  into 
the  situation  in  which  the  brig  struck 
her,  althoDgh  but  for  the  position  uf  the 
anchor  the  collision  would  not  have 
produced  the  injury  complained  of. 
SilU  V.  Brmon,  CO  I 

2.  The  deposition  or  a  witness  taken 
before  the  coroner  on  an  inquiry  touch- 
ing the  death  of  a  person  killed  by  the 
collision,  ii  receivable  in  evidence  in 
the  action  for  damages,  if  the  witness 
be  shewn  to  he  beyond  the  sea.     Ibid. 

3.  A  nautical  witness  cannot  be 
asked  whether  he  thinks,  having  heard 
the  evidence  in  the  cause,  that  the  con- 
duct of  the  captain  was  correct  or  not. 

I&id. 

4.  Evidence  of  a  practice  in  conira- 
vention  of  a  by-law  ia  not  receivable. 


NOTICE  TO  PRODUCE. 


NOTICE  TO  QUIT.     887 


mages :  —  Held^  that  the  defendant 
could  not  go  into  evidence  to  shew 
that  his  cow  had  not  killed  the  plain- 
tiff* s  cow,  as  the  contrary  was  admitted 
by  the  defendant's  plea.  Lloyd  ▼. 
WaUcey,  771 

NEW  TRIAL. 
Si ef  Begin,  Right  to,   12. 

NON-PAROCHIAL  REGISTERS. 

1.  A  list  of  the  non-parochial  re- 
gisters which  have  been  made  evidence 
under  the  stat.  3  &  4  Vict.  c.  92.  793 

2.  Mode  of  giving  those  registers  and 
extracts  from  them  in  evidence,  in  the 
Courts  of  Common  Law,  and  at  the 
Sessions.  Ibid. 

3.  Places  of  deposit  of  the  registers 
of  the  Jews,  the  India  registers,  and 
the  registers  of  British  Embassies  and 
factories  abroad.  Ibid. 

NOTE,  FORGED  FOREIGN 
PLATE. 

See  FoRGEBT,  1. 

NOTICE  OF  ACTION. 

See  Pound-Kebper,  1 — 3. 

A  private  person,  who  gives  ano- 
ther into  custody  on  a  charge  of  having 
committed  an  offence  against  the  stat. 
7  &  8  Geo.  4,  c.  29,  (the  Larceny 
Consolidation  Act),  is  not  entitled  to 
notice  of  action  under  the  75  th  section 
of  that  act,  as  that  section  only  applies 
to  constables  and  other  officers,  and 
persons  of  that  kind.  Brooker  v. 
Field,  651 

NOTICE  OF  TRIAL. 
See  Traverse,  1. 

NOTICE  TO  PRODUCE. 

1.  A  notice  to  produce  a  letter  from 
the  defendant  to  the  plaintiff,  was  served 
on  the  plaintiff's  attorney  at  a  quarter 
before  nine  on  the  night  before  the 
trial.  It  was  a  letter  on  the  subject  of 
the  promissory  note  on  which  the  ac- 


tion was  brought,  and  was  an  answer 
to  a  letter  from  the  plaintiff  to  the  de- 
fendant on  the  same  subject: — Held, 
that  the  notice  to  produce  was  served 
too  late.     Holt  v.  Miere,  191 

2.  A  cause  was  tried  at  the  assizes 
on  a  Monday,  the  commission-day  be- 
ing on  the  Thursday  before.  A  paper 
was  called  for  under  a  notice  to  pro- 
duce, which  was  served  on  the  Saturday 
before  the  trial.  The  attorney  on  whom 
the  notice  to  produce  was  served,  and 
also  the  party  who  was  his  client,  lived 
in  the  assize  town: — Held,  that  the 
service  of  the  notice  to  produce  was  not 
too  late,  and  that  the  question  in  such 
cases  is,  whether,  under  all  the  cir- 
cumstances, reasonable  notice  has  been 
given.    Firkin  v.  Edwards,  478 

3.  In  a  town  cause,  a  notice  to  pro- 
duce a  paper  that  would  be  in  the 
hands  of  the  opposite  attorney,  was 
served  at  8  p.  m.  on  the  evening  be- 
fore the  trial,  at  his  office,  on  one  of  his 
clerks,  who  had  the  management  of 
the  cause  :—^Held,  that  the  service  was 
not  too  late,  and  the  paper  not  being 
produced,  secondary  evidence  was  given 
of  its  contents.  Gibbons  v.  Powell,  634 

4.  Where  none  of  the  parties  lived 
in  the  assize  town,  the  plaintiff's  attor- 
ney served  the  defendant's  attorney  in 
the  assize  town,  on  the  commission 
day,  with  notice  to  produce  a  paper, 
and  offered  the  expenses  of  going  to 
fetch  it.  The  defendant's  attorney 
said,  that  that  was  of  no  use»  as  the 
paper  was  not  in  existence: — Held, 
that  the  plaintiff  on  the  trial  might 
give  secondary  evidence  of  the  con- 
tents of  the  paper,  as  the  statement  of 
the  defendant's  attorney,  that  the  pa- 
per was  not  in  existence,  got  rid  of  any 
objections  as  to  the  lateness  of  the  ser- 
vice of  the  notice  to  produce.  Foster 
V.  Pointer,  718 

NOTICE  TO  QUIT. 

See  Landlord  and  Tenant,  3,  5, 

11. 
I  ii2 


vas  not  liable  to  rent  tor  tbe  period 
between  the  time  of  tbe  occurrence  of 
the  nnisaace  and  that  at  which  he 
quitted  the  premisea.  Come  y.  Good- 
win, 378 

OPENING  SPEECH. 
Ste  Counsel. 

ORDER  OF  COURT  OF  CHAN- 
CERY. 
See  Evidence,  8. 

PARENT  AND  CHILD. 
See  CuiLDitEN. 

PARISH. 
A  honte  is  properly  descnhed  as  "  in 
the  parish  of  Birmingham,"  although, 
for  certain  ecclesiastical  purposes  thai 
parish  is  divided  into  three  divisions, 
each  called  a  parish.  Reginav.HoKell, 
437 

PARISH  HOUSE. 
See  Ejbcthekt,  4, 5. 

PARTICULARS  OF  DE- 
MAND. 
A,,abroker,  introduced  a  merchant 
and  a  ship-owner  together  to  treat  for 
a  charter-pait; :  they  finally  made  the 


the  I 


PERJURY. 


PLEADING. 


839 


error: — Held,  that  the  reversal  of  the 
judgment  against  B.  was  no  ground  of 
defence  for  A.,  as  shewing  that  his  evi- 
dence could  not  have  been  material, 
and  that  it  did  not  negative  the  allega- 
tion that  B.  had  been  convicted.  Re- 
gina  v.  Meek,  513 

2.  On  a  charge  of  perjury,  alleged 
to  have  been  committed  before  com- 
missioners to  examine  witnesses  in  a 
Chancery  suit,  the  indictment  stated 
that  the  four  commissioners  were  com- 
manded to  examine  the  witnesses. 
Their  commission  was  put  in,  and  by 
it  the  commissioners,  or  any  three  or 
two  of  them,  were  commanded  to  ex- 
amine the  witnesses: — Held,  a  fatal 
variance,  and  the  Judge  would  not  allow 
it  to  be  amended  under  the  stat.  9 
Geo.  4,  c.  15.      Regina  v.  Hewins, 

786 
.  3.  Amendments  in  criminal  cases 
should  be  made  very  sparingly;  one 
objection  to  amending  an  indictment 
being,  that  it  is  an  alteration  of  a  pre- 
sentment on  the  oath  of  the  Grand 
Jury.  Ibid, 

4.  The  Judges  are  unwilling  to  allow 
the  amendment  of  variances,  which 
might  have  been  avoided  by  ordinary 
care.  Ibid, 

5.  In  an  indictment  for  perjury, 
charged  to  have  been  committed  before 
commissioners  to  examine  witnesses  in 
a  Chancery  suit,  it  was  alleged  that  a 
suit  was  depending,  and  that  a  com- 
mission was  issued  for  the  examination 
of  witnesses,  and  that  interrogatories 
were  exhibited  (the  9th  of  which  was 
set  out) ;  and  it  was  averred  that  '*  upon 
the  examination  of  tlie  said  J.  H.  [the 
defendant]  upon  the  said  interrogato- 
ries, it  became  and  was  material  to 
ascertain  the  truth  of  the  matters  here- 
iuailer  alleged  to  have  been  sworn  to, 
and, stated  by  the  said  J.  H.  upon  his 
oath,  in  answer  to  the  said  9th  inter- 
rogatory.'*— Whether  this  is  a  suflBci- 
cnt  averment  of  materiality — Queere? 

Ibid, 


PLATE,  FORGED  NOTE. 
See  Forgery  1,  9. 

PLEA  DEMURRED  TO. 

Where  a  special  plea  has  been  de- 
murred to,  the  defendant's  counsel  has 
no  right  at  the  trial  to  allude  to  the 
statements  in  it  in  his  address  to  the 
jury.    Ingram  v.  Lawwn,  826 

PLEA  IN  FELONY. 

1.  A.  was  indicted  for  felony  in 
using  an  instrument  to  procure  abor- 
tion, and  B.  was  indicted  with  him  as 
an  accessary  before  the  fact.  A.  did 
not  appear  to  take  his  trial,  but  B., 
who  was  on  bail,  appeared. 

Held,  that,  under  these  circiim- 
stances,  B.  was  not  compellable  to 
plead  to  the  indictment,  and  the  Judge 
allowed  B.  to  be  admitted  to  bail.  Re^ 
gina  v.  Ashmall,  236 

2.  A  prisoner  who  has  pleaded  guilty 
to  a  charge  of  larceny,  and  upon  whom 
sentence  has  been  passed,  cannot  after- 
wards be  allowed  to  retract  his  plea, 
and  plead  not  guilty.     Regina  v.  8ell^ 

846 

PLEADING. 

jS^etf  Bankrupt,  1,2.— Demurrage. — 
Imprisonment,  8. — Neoliobnce, 
8. — Patent,  1,  8. 

1  .Where  a  plaintiff  sues  on  a  quantum 
meruit  for  work  and  labour,  the  defen- 
dant may  (without  pleading  a  set-off) 
give  in  evidence,  that  he  provided  the 
plaintiff's  men,  who  did  the  work,  with 
their  beer,  as  it  may  be  that  the  plain- 
tiff deserves  to  be  paid  the  less,  be- 
cause his  men  had  their  beer  provided 
for  them  by  the  defendant.  Grainger 
V.  Raybould,  856 

2.  If  a  defendant  plead  not  guilty 
''  by  statute'*  to  the  declaration,  that 
plea  also  extends  to  a  new  assignment. 
Mason  v.  Newland,  575 

8.  If  a  defendant  does  not  add  the 


vcDue  be  in  a  wrong  county,  this  is  not  I 
aided  by  the  defendaDt  ba?iDg  omitted 
to  add  the  voids  "faystatate"  on  the 

margin  of  hia  plea.     Maton  t.  New-  1. 

land,                                               57s  banki 

4.  A  plaintiff  declared  specially  in  2, 

asaumpait,  tliat  in  consideration  that  3. 

tlie  plaintiff  had   sold  and    delivered  share 

twenty  tons  of  best  Dutch  lead  to  the  4. 

defendant,  the  latter  had  promised  10  was  11 

deliver  to  the  plaintiff  prussiate  of  pot-  5. 

ash  to  the  same  amount,  and  the  plain-  chan{ 

tiff  averred  the  delivery  of  the  twenty  that  I 

tons  of  beat  Dutch  lead,  and  stated  as  to  pli 

a  breach  that  the  defendant  nould  not  the  p 

deliver  the  fall  quantity  of  potash.  The  6. 

defendant  pleaded  non   assumpsit: —  plaini 

Held,  that  as  the  defendant  had  not  of  av 

jileaded  that  the  pluntiff  had  not  deli-  "J. 

vered  best  Dutch  lead,  he  could  not  go  deny! 

into  evidence  to  shev  that  the  lead  was  8, 

of  inferior  gnality.     Pegg  v.   Stead,  allegi 

636  derati 

'   S.  On  a  count  for  a  qcantom  vale-  9. 

bant  the  plaintiff  may  give  evidence  of  care  1 

an  agreed  price  for  the  goods,  and  the  10 

defendant  on  a  plea  of  non  assumpsit  ed  ca 

may  in  anch  a  case  also  go  into  evi-  the  ii 

dence  to  induce  the  jury  not  to  give  (easai 

that  price,  by  shewing  that  the  articles  11 

delivered  were  inferior  to  those  that  the  other 

price  waa  agreed  to  be  paid  for.     Ibid,  keepe 

6.  In  an  action  by  a  banker  as  in-  12 


POOR. 


POSTPONING  TRIAL.    841 


another  carriage,  from  which  goods  fell 
on  the  shaflts  of  a  gig  and  hroke  them, 

629 

15.  Declaration  against  a  bailee  for 
reward  for  loss  of  the  goods  from  neg- 
ligence, 632 

16.  Plea  thereto  by  the  bailee,  that 
he  did  not  receive  the  goods  to  be  kept 
for  reward,  632,  n. 

17.  Declaration  in  special  assump- 
sit, for  not  delivering  prussiate  of  pot- 
ash in  exchange  for  Dutch  lead,     636 

18.  Plea  to  a  declaration  on  a  bill  of 
exchange,  that  the  holder  agreed  not  to 
enforce  payment  in  consideration  of  the 
defendant  giving  up  his  claim  on  an- 
other person,  686 

19.  Declaration  for  not  properly  se- 
curing a  cow  in  a  slaughter-house,  in 
consequence  of  which  another  cow  was 
killed,  771 

20.  Statement  of  future  damage,  in 
consequence  of  an  injury  done  to  the 
plaintiff's  apprentice,  63 

21.  Statement  of  special  damage  to 
a  dissenting  minister,  by  his  being  dis- 
missed from  his  situation  in  conse- 
quence of  slanderou«  words,  766 

For  the  forms  of  indictment,  see  In- 
dictment, Forms  of. 

PLEAS. 

Certificate  for  costs  under  the  stat. 
4  Anne,  c.  16,  s.  5.     Read  v.  Thoyts, 
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POACHING. 
See  Assaulting  a  Gamekeeper. 

POISON,  ADMINISTERING. 
See  Murder,  3. 

POLICEMAN,  ASSAULTING. 
See  Assault,  9. 

POOR. 
See  Ejectment,  4,  5. 


POSSESSION,  ADVERSE. 
See  Ejectment,  3,  7. 

POSTPONING  TRIAL. 

1 .  Semble,  that  where  there  are  seve- 
ral indictments  against  prisoners,  on  all 
of  which  they  have  been  arraigned,  the 
prosecutor  having  tried  some  of  the 
inilictments,  and  /ailed  in  obtaining  a 
conviction,  ought  not  to  be  allowed  to 
postpone  the  trial  of  the  remaining 
cases  till  the  next  session.  Regina  v. 
Fuller,  35 

2.  Three  prisoners  were  charged  with 
rape  and  murder,  and  being  acquitted  of 
the  rape,  the  counsel  for  the  prosecu- 
tion moved  to  put  off  the  trial  for  the 
murder  till  it  could  be  ascertained  whe- 
ther the  Crown  would  pardon  a  person 
convicted  of  bigamy,  to  whom  it  was 
alleged  that  one  of  the  prisoners  had 
made  an  important  statement.  The 
Judge  postponed  the  trial,  and  would 
not  admit  the  prisoners  to  bail.  Re^ 
gina  v.  Owen,  83 

3.  A  true  bill  was  found  against  se- 
veral prisoners  for  a  rape.  The  pri- 
soners had  been  on  bail,  and  the  pro- 
secutrix did  not  appear  either  before 
the  grand  jury,  or  to  give  evidence  on 
the  trial;  and  an  application  being 
made  to  the  Judge  to  postpone  the 
trial,  founded  on  affidavit,  stating,  that, 
in  the  belief  of  the  deponent,  the  pro- 
secutrix was  kept  out  of  the  way  in 
consequence  of  money  having  been  given 
to  her  by  some  of  the  prisoners,  the 
Judge  postponed  the  trial,  and  would 
not  admit  the  prisoners  to  bail.  Re- 
gina V.  Guttridge,  228 

4.  A.  had  been  committed  for  more 
than  twenty  days  on  a  charge  of  riot. 
At  the  assizes  he  was  indicted  for  felo- 
niously demolishing  a  house:  A.'s 
counsel  applied  to  postpone  the  trial, 
and  to  have  a  statement  of  the  evidence 
of  several  witnesses,  whose  names  were 
on  the  back  of  the  indictment,  but  who 
were  not  examined  before  the  magis- 
trates. The  Judge  postponed  the  trial 
till  the  next  day,  and  held  that  the  pri- 
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soaer  was  only  entitled  to  a  copy  of  the 
depositions  taken  before  the  magis- 
trates.    Regina  V.Howell,  437 

5.  B.  had  been  committed  for  less 
than  twenty  days  on  a  charge  of  riot, 
and  was  indicted  for  felonious  demoli- 
tion. His  counsel  stated  that  he  had  in- 
tended to  traverse,  and  was  wholly  un- 
prepared to  try.  The  Judge  postponed 
the  trial  for  two  days,  and  would  not 
postpone  the  trial  till  the  next  assizes^ 
as  the  general  nature  of  the  charge  was 
not  so  different  that  the  prisoner  must 
be  taken  to  be  wholly  ignorant  of  it. 

Ibid. 

6.  Before  the  Spring  Assizes,  1840, 

A.  was  committed  to  take  his  trial  for 
robbing  and  shooting  B.  at  those  as- 
sizes. The  trial  was  postponed  to  the 
Summer  Assizes,  on  the  ground,  that 

B.  was  too  ill  from  his  wounds  to  be 
able  to  attend  to  give  evidence.  Before 
the  Summer  Assizes  B.  died,  and  at 
those  assizes  a  true  bill  for  the  murder 
of  B.  was  found  against  A.,  and  appli- 
cation was  made  on  the  part  of  the  pro- 
secution to  postpone  the  trial  to  the 
next  Spring  Assizes,  on  the  ground  of 
the  illness  of  a  material  witness.  The 
Judge  granted  the  application,  and 
held  that  A.  was  not  entitled  to  his  dis- 
charge under  the  7th  section  of  the 
Habeas  Corpus  Act.    Reginas.Bowen, 
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POUND-KEEPER. 

1.  A  mare  was  distrained,  damage 
feasant,  by  A.,  and  detained  in  the 
pound  by  the  pound-keeper  B.  for  se- 
veral days.  B.  supplied  the  mare  with 
food  while  in  the  pound,  and  A.  &  B. 
joined  in  selling  the  mare  for  the 
keep : — Held,  in  an  action  of  trover  by 
the  owner  of  the  mare  against  A.  &  B., 
that  if  they  bona  fide  and  honestly  in- 
tended to  sell  the  mare  under  the  pro- 
visions of  the  Stat.  5  &  6  Will.  4,  c.  59, 
s.  4,  (the  cruelty  to  animals'  act),  they 
were  entitled  to  notice  of  action,  and 
to  have  the  venue  laid  in  the  proper 


county;  but  on  these  facts  the  Jtidge 
would  not  nonsuit,  bat  left  it  to  the 
jury  to  say  whether  the  defendants 
meant  bona  fide  to  act  npon  the  provi- 
sions of  that  statute,  and  that  if  they 
did  the  defendants  were  entitled  to 
their  verdict.      Maaon  v.  Newland. 

575 

2.  If  a  defendant  plead  not  guilty 
"by  statute"  to  the  declaration,  that 
plea  also  extends  to  a  new  assignment. 

Ibid. 

3.  If  a  defendant  does  not  add  the 
words  "  by  statute"  on  the  margin  of 
his  plea  of  not  guilty,  he  cannot  give 
special  matter  in  evidence  to  bring 
himself  within  an  act  of  Parliament, 
which  allows  a  plea  of  not  guilty ;  but 
if  at  the  end  of  the  plaintiif 's  case  it 
appear  that  the  defendant  was  entitled 
to  notice  of  action,  and  to  have  the  ve- 
nue laid  in  the  proper  county,  and  the 
plaintiff  gave  no  notice  of  action,  and 
the  venue  be  in  a  wrong  county,  this  is 
not  aided  by  the  defendant  having 
omitted  to  add  the  words  "  by  statute" 
on  the  margin  of  his  plea.  Ibid. 

4.  Setnble,  that  under  the  4th  section 
of  the  Stat.  5  &  6  Will.  4,  c.  59,  the 
person  who  is  bound  to  supply  food  to 
impounded  cattle  is  the  distrainer  or 
person  at  whose  suit  they  are  im- 
pounded, and  not  the  pound-keeper; 
but  if  the  pound-keeper  supplies  the 
food  at  the  request  of  the  distrainer,  or 
the  distrainer  joins  with  the  pound- 
keeper  in  a  subsequent  sale  of  the  cat- 
tle under  this  act,  the  pound-keeper 
and  the  distrainer  are  for  this  purpose 
to  be  considered  as  one.  Ibid. 

5.  Senibie,  that  the  4th  section  of 
this  statute  excludes  any  right  in  the 
owner  of  the  cattle  to  supply  them 
with  food  while  in  the  pound.  Under 
the  provisions  of  this  statute  the  dis- 
trainer who  supplies  the  food,  may 
either  apply  to  a  magistrate  to  allow 
any  sum  not  exceeding  double  the 
value  of  the  food,  or  may  sell  the  cat- 
tle; but  no  magistrate  ought  to  allow 
more  than  the  actual  value  of  the  food. 


PRACTICE. 

if  the  owner  of  the  cattle  was  willing 
to  supply  the  food  bimself.  JbUl. 

6.  If  cattle  be  solil  under  this  pro- 
vision of  the  Stat.  5  &  6  Will.  4,  c.  59, 
the  distrainer  can  only  get  the  single 
value  of  the  food  and  not  the  amount  of 
the  damage  for  which  the  cattle  were 
distrained,  as  all  the  overplus  beyond 
the  value  of  the  food,  and  (he  expenses 
of  the  sale,  is  to  be  returned  to  the 
owner  of  the  cattle.  Ibid. 

7.  The  5th  section  of  the  slat.  5  &  6 
Will.  4,  c.  59,  does  not  give  any  person 
a  right  to  any  payment ;  it  merely  allows 
charitable  persons  to  supply  food  to 
impounded  cattle  without  being  liable 
to  an  action  for  doing  so.  Iliid. 

B.  Forms  of  pleas  by  a  person  caus- 
ing cattle  to  be  impounded,  and  by  the 
pound-keeper.  Ibid. 

POWER  OF  ATTORNEY. 
See  Evidence,  2,  3. 

PRACTICE. 
See    Begin,  Right   to. — Codnsel. 
—Ejectment,  1,   2.— Examina- 
tion OF  Witnesses. — Notice  to 
PRODUCE. — Postponing  Trial. — 
Theason, — Tkial. — Witness,  1. 
A  man  was  indicted  for  shooting  at 
his  wife  with  intent  to  murder  her,  Slc. 
Previous  to  the  commencement  of  his 
trial,  he  applied  to  the  Judge  to  know 
whether  his  wife  was  to  be  produced  as 
a  witness  for  the  prosecution,  slating 
that  her  presence  was  necessary  for  bis 
interests:  the  counsel  for  the  prosecu- 
tion stated  that  he  should  not  call  her; 
and  the  Judge  told  the  prisoner  that, 
although  she  was  a  competent  witness 
against  him,  yet  her  preseoce  was  not  in- 
dispensable. The  ptisonerwas  defended 
by  counsel,  who  set  up  for  him  the  de- 
fence of  insanily.     The  prisoner,  how- 
ever, ohjecicd  to  such  a  defence,  assert- 
ing that  he  nas  not  insane ;  and  he  was 
allowed  by  the  Judge  to  suggest  ques- 
tions to  be  put  by  his  Lordslup  to  the 


PRINCIPALS  IN  FELONY.  84S 

witnesses  for  the  prosecution  to  nega- 
tive the  auppositioii  that  be  was  insane ; 
and  his  Lordship  also,  at  the  request 
of  the  prisoner,  allowed  additional  wit- 
nesses  to  be  called  on  his  behalf  for 
the  same  purpose.  They,  however, 
failed  in  shewing  that  the  defence  waa 
an  incorrect  one,  and,  on  the  contrary, 
their  evidence  tended  to  establish  it 
more  clearly,  and  the  prisonetwas  ac- 
quitted on  the  ground  of  insanity. 
Regina  v.  Pearce,  667 

PRECEDENCE  OF  SERJEANTS 
AT  LAW,  371,  n.  (a) 

PRETENCES. 
See  False  Pretences. 

PREVIOUS  CONVICTION. 

In  order  to  prove  the  identity  of  a 

prisoner  who  is  named  in  a  certificate 

of  a  previous  conviction,  it  is  not  ne- 
cessary to  call  a  witness  who  was  pre- 
sent at  the  trial  to  which  the  certificate 
relates :  it  is  sufficient  to  prove  that  the 
prisoner  is  the  person  who  underwent 
the  sentence  mentioned  in  the  certifi- 
cate.    Regina  v.  CroJU,  2 1 9 

PRINCIPAL  AND  ACCESSARY. 

See  Accessary  aftbr  the  fact. — 
Accessary  before  the  fact. — ■ 
Principals  in  Felony. —  Re- 
ceivers. 

PRINCIPAL  AND  AGENT. 
See  Agent's  Comuisbion. 

PRINCIPALS  IN  FELONY. 

1,  All  those  who  assemble  them- 
selves together  with  an  iuleot  even 
to  commit  a  trespass,  the  execution 
whereof  causes  a  felony  to  he  com- 
mitted, and  continue  together  abet- 
ting one  another  till  they  have  actually 
put  their  design  into  execution,  and 
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also  all  those  who  ue  present  when  b 
felony  is  committed,  and  abet  the  doing 
of  it,  ate  principals  in  the  felony.  Re- 
tina V.  Howell,  437 
2.  Where  persons  combine  to  stand 
by  one  aoothei  in  a  breach  of  the  peace, 
with  a  general  resolnlion  to  resist  bU 
opposers,  and  in  the  execution  of  their 
design  B  murder  is  commited,  all  of  the 
company  are  eqnally  principals  in  the 
mo^T,  though  at  the  time  of  the  fact 
■ome  of  them  were  at  such  a  distance 
aa  to  be  out  of  view.                   Ibid. 

PROMOTIONS. 

188.  871,  717. 

PUBLIC  MEETING. 


PURCHASER. 
See  Ejectuenti  3. 

QUAKER. 
See  Gbans  Juky,  2. 

QUANTUM  MERUIT. 
SeePLKADivo,  1. 

QUANTUM  VALEBANT. 
See  Pleadinq,  4,  5. 

QUARTER  SESSIONS. 
Where  the  Quarter  Sessions  of  a 
coDnty  occur  while  the  Judge  of  As- 
size ia  proceeding  with  the  trial  of  pri- 
soners in  that  couniy  after  the  grand 
jury  at  the  assizes  have  been  discharged, 
the  belter  course  is  for  the  Quarter 
Sessions  not  to  proceed  with  the  trial 
of  any  prisoners,  but  to  dispose  of  all 
their  other  business,  and  then  to  ad' 
journ  to  a  future  day.  792 

QUEEN'S  COUNSEL. 
See  Counsel,  4. 


QUIT,  NOTICE  TO. 
SmLandlobd  ahdTenant,  3,  5,  II. 

RAILWAY. 
See  Con  PAN  T. 


I  j^ee  AnusiKO  Female  Childrbh. — 
Assault  . — Reply  . 

1.  In  a  case  of  rape,  since  the  past- 
ing of  the  statute  9  Geo.  4,  c.  31,  a. 
18,  the  only  question  for  the  jnry  is, 
whether  the  private  parts  of  the  man 
did  or  did  not  enter  into  the  person  of 
tbe  woman;  and  the  reason  for  the  li- 
mitation to  that  single  inqniry  seems  to 
be,  that  it  was  thought  that  the  lav 
was  holding  itself  up  to  contempt  hy 
having  tbe  subtle  and  critical  subjects 
of  emission,  &c.,  discussed  before 
Judges  and  juries.  Therefore,  though 
it  appear  from  the  evidence,  beyond  all 
possibility  of  doubt,  that  the  party  was 
disturbed  immediately  afler  penetra- 
tion, and  before  the  completion  of  his 
purpose,  yet  he  must  be  found  guilty  of 
having  committed  the  complete  offence 
of  rape.     Regina  v,  Allen,  31 

2.  A  boy  under  14  years  of  age 
cannot,  by  law,  be  convicted  of  felo- 
niously carnally  knowing  and  abusing 
a  girl  under  ten  years  old,  even  though 
it  be  proved  that  he  has  arrived  at  tbe 
full  Slate  of  puberty.  Re^ita  y,  Jor- 
dan, 118 

3.  To  constitute  penetration  on  a 
charge  of  this  offence,  the  parts  of  the 
male  must  be  inserted  in  those  of  the 
female;  but,  aa  matter  o/  law,  it  is 
not  essential  that  the  hymeu  should  be 
ruptured.  Ibid. 

4.  In  a  case  of  rape,  if  there  has 
been  penetration,  the  jury  ought  to 
convict  of  tlie  capital  offence,  even 
though  the  penetration  has  not  pro- 
ceeded to  the  rupture  of  the  hymen. 
Regina  v.  Hughet,  752 

5.  If  on  a  trial  of  an  indictment  for 
a  rape,  it  appear  that  the  prisoner  was 


RAPE. 
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under  14  years  of  age  at  the  time  he 
committed  the  offence,  he  must  be  ac- 
quitted of  the  rape,  but  the  jury  may 
convict  him  of  an  assault  under  the 
Stat.  1  Vict.  c.  85,  s.  11.  Regina  v. 
Brimilaw,  366 

6.  On  the  trial  of  an  indictment  for 
a  rape,  it  appeared  that  the  person  al- 
leged to  have  been  ravished,  (but  who 
was  since  dead),  had  come  home  evi- 
dently suffering  from  recent  violence. 
It  was  proved  that  on  her  return  home 
she  made  a  statement  as  to  the  injury 
she  had  received,  and  named  the  per- 
sons who  had  committed  it : — Held, 
that  the  particulars  of  this  statement 
could  not  be  given  in  evidence,  as  inde- 
pendent evidence,  to  shew  who  were 
the  persons  who  committed  the  offence, 
and  that  statements  of  this  kind  were 
only  admissible  to  confirm  the  evi- 
dence of  the  prosecutrix,  by  shewing 
that  she  made  a  recent  complaint  of 
the  injury  she  had  received.  Retina 
V.  Mepson,  420 

7.  In  a  case  of  rape,  if  it  were 
proved  on  the  part  of  the  prosecution 
that  the  party  alleged  to  have  been  ra- 
vished has  been  kept  out  of  the  way  by 
the  prisoner,  the  Judge  would  allow 
her  deposition  before  the  magistrate  to 
be  given  in  evidence ;  but  where  that 
was  not  proved,  and  the  prosecutrix 
was  not  at  the  trial,  evidence  of  com- 
plaints made  by  her  recently  after  the 
outrage  was  rejected,  as  such  evidence 
is  received  as  confirmatory  evidence 
only.     Regina  y,  Guttrufyes,         471 

8.  A  prisoner  was  convicted  on  an 
indictment  for  a  rape,  which  charged 
that  the  prisoner,  "  in  and  upon  E.  F.,*' 
"feloniously  and  violently  did  make 
[omitting  the  words  '  an  assault,']  and 
her,  the  said  E.  F.,  then  and  there  and 
against  her  will  violently  and  felo- 
niously did  ravish  and  carnally  know ; 
a(2^inst  the  form  of  the  statute,  &c. : — 
Held,  that  the  omission  of  the  words 
"  an  assault,**  was  no  ground  for  ar- 
resting thejudgmentk  Regina  y.  AUen^ 

521 


9.  If  in  a  case  of  rape  the  jury  are 
satisfied  that  non-resistance  on  the  part 
of  the  prosecutrix  proceeded  merely 
from  her  being  overpowered  by  actual 
force,  or  from  her  not  being  able  from 
want  of  strength  to  resist  any  longer, 
or  that  from  the  number  of  persons  at- 
tacking her  she  considered  resistance 
dangerous  and  absolutely  Useless,  the 
jury  ought  to  convict  the  prisoner  of  the 
capital  charge;  but  if  they  think  from 
the  whole  of  the  circumstances  that, 
although  when  the  prosecutrix  was  first 
laid  hold  of  it  was  against  her  will,  yet 
that  she  did  not  resist  afterwards  be- 
cause she  in  some  degree  consented  to 
what  was  afterwards  done  to  her,  they 
ought  to  acquit  the  prisoners  of  the  ca- 
pital charge,  and  convict  them  of  an 
assault  only.     Regina  v.  Hallett,  748 

10.  A  witness  at  the  trial  gave  evi- 
dence which  was  different  from  her  de- 
position before  the  magistrate.  The 
deposition  was  signed  by  a  mark,  which 
she  denied  to  be  hers.  Neither  the 
maji^istrate  nor  his  clerk  were  at  the 
trial;  but  a  constable  proved  that  he 
was  at  the  examination,  and  heard  her 
deposition  read  over  to  her,  and  saw 
her  with  a  pen  in  her  hand,  but  did  not 
see  her  make  her  mark.  He  also 
proved  the  magistrate's  signature,  and 
after  reading  the  deposition  (which 
preceded  his  own  which  he  had  signed) 
he  stated  that  he  believed  that  that  was 
the  deposition  which  was  read  over  to 
the  witness: — Held^  that  this  deposi- 
tion might  be  read  to  the  witness  by 
the  ofi&cer  of  the  Court  for  the  Judge  to 
examine  her  upon  it.  Ihid. 

REASONABLE  TIME. 
See  Guarantee. 

RECEIPT. 
See  Chelsea  Pension. — Stamp,  1. 

RECEIVERS. 
1.  Three  persons  were  charged  with 
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a  larceny,  and  two  others  as  acces- 
saries in  separately  receiving  portions 
of  the  stolen  goods.  The  indictment 
also  contained  two  other  counts,  one  of 
them  charging  each  of  the  receivers  se- 
parately with  a  substantive  felony  in 
separately  receiving  a  portion  of  the 
stolen  goods.  The  principals  were  ac- 
quitted:— -Heldy  that  the  receivers 
might  be  convicted  on  the  last  two 
counts  of  the  indictment.  Regina  v. 
Fulhaniy  280 

2.  An  indictment  stated  that  a  cer- 
tain evil-disposed  person  stole  certain 
goods;  that  L.  C.  incited  him  to  do 
so;  that  E.  C.  did  the  same;  that 
E.  M.  received  a  portion  of  the  pro- 
perty knowing  it  to  have  been  stolen  ; 
it  also  charged  A.  A.  and  the  before- 
mentioned  E.  C.  as  receivers.  All  the 
prisoners  having  been  found  guilty  by 
the  jury,  the  conviction  was  held  good 
against  all  except  L.  C.  who  was 
merely  charged  as  accessary  before  the 
fact,  and  judgment  was  given  upon  the 
charges  of  receiving  only.  Regina  v. 
Caspar,  289 

3.  An  ostler  assisted  in  removing 
from  a  waggon,  which  stopped  at  the 
inn  where  he  was  employed,  a  quantity 
of  hay  which  had  been  taken  by  the 
waggoner  from  his  master's  stables  and 
put  into  the  waggon,  such  hag  not 
being  allowed  for  the  horses  on  the 
joumeg: — Held,  that  the  ostler  was 
properly  indicted  for  receiving,  be- 
cause, as  the  hay  was  not  allowed  by 
the  master  for  the  horses,  the  moment 
it  was  removed  by  the  waggoner  from 
the  stable  to  the  waggon  animo  fu- 
randi,  the  larceny  was  complete.  Re- 
gina v.  Gruncellj  365 

REGISTERS. 

See  NoN-PARocHiAL  Registers. 

REPAIR. 
See  Landlord  and  Tenant,  6,  8. 

REPLY. 
See  Ejectment,  2. 


A.  was  charged  with  feloniously 
carnally  knowing  and  abusing  a  girl 
under  ten.  B.  was  charged  with 
being  present,  aiding  and  abetting. 
A.*s  counsel  called  no  witnesses.  B., 
who  had  no  counsel,  called  a  witness 
to  prove  an  alibi  for  A.  : — Held,  that 
this  evidence  was  in  effect  evidence  for 
A.,  and  that  in  strictness  the  counsel 
for  the  prosecution  had  a  right  to  reply 
on  the  whole  case,  but  that  it  was 
summum  jus,  and  ought  to  be  exercised 
with  great  forbearance.  Regina  v. 
Jordan,  118 

RETRACTING  PLEA. 
See  Pleas  in  Felony,  3. 

RIOT. 

See     Conspiracy. Demolishing 

Houses. — Unlawful  Assembly. 
— Treason,  1. 

RIOTERS,  DEMOLITION    OF 
HOUSES  BY. 

See  Demolishing  Houses. 

ROBBERY. 

A.  &  B.  were  indicted  for  the  of- 
fence of  robbery.  The  jury  found  that 
A.  took  the  property  of  the  prosecutor 
from  him  by  violence,  and  that  B.  was 
present  during  part  of  the  time,  and 
that  he  was  a  party  with  A.  to  a  design 
to  bring  the  prosecutor  to  the  place 
where  he  was  robbed  by  A.,  and  to 
obtain  property  from  him  on  a  false 
charge  of  an  unnatural  crime,  but  that 
he  was  not  aiding  or  assisting  in  or 
privy  to  the  taking  of  the  property  from 
the  prosecutor  by  violence: — Held,  by 
all  the  Judges,  that  in  order  to  convict 
B.,  the  indictment  should  have  been 
framed  on  the  stat.  1  Vict.  c.  87,  s.  4, 
and  that  he  could  not  since  the  passing 
of  that  statute,  under  the  circumstances 
of  this  case,  be  convicted  on  an  indict- 
ment charging  the  offence  of  robbery. 
Regina  v.  Henry,  309 


SERVICES. 


SHERIFF. 
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ROMAN   CATHOLIC  MARRI- 

AGE. 

See  Bigamy^  1,  2. 

SCHOOL. 

In  an  action  for  a  quarter's  salary, 
for  taking  away  a  child  from  a  school 
without  a  quarter's  notice,  evidence 
was  given  on  the  part  of  the  plaintiff, 
that  a  prospectus  was  given  to  the  de- 
fendant when  he  came  to  inquire  the 
terms  of  the  school,  and  that  it  was 
usual  to  send  a  prospectus  of  the  terms 
of  the  school  with  each  child  who  went 
home  for  the  holidays;  and  it  was  pro- 
posed, on  the  part  of  the  defendant,  to 
call  a  witness  to  prove  that  she  had 
taken  her  children  from  the  plaintiff's 
school  without  notice,  and  without  be- 
ing called  on  for  the  quarter's  salary : 
— Ileld,  that  this  evidence  was  not  ad- 
missible ;  but  that  the  witness  might  be 
asked,  whether  she  had  ever  received 
any  prospectus  when  her  children  came 
home  for  the  holidays.  Belamotte  v. 
LanCf  261 

SECONDARY  EVIDENCE. 
See  Evidence,  1,  2,  3. — Notice  to 

PRODUCE. 

SECRETING  A  WILL. 
See  Will,  secreting. 

SEDITIOUS  LIBEL. 
See  Libel,  3,  4. 

SERJEANTS  AT  LAW,  PRECE- 
DENCE OF,  371  (»). 

SERVANT. 

See  Apprentice,  1. — Carpenter. — 
Contract,  1. — Negligence. 

SERVICES. 
See  Contract,  1. 


SET-OFF. 
See  Pleading,  1,  6. 

SHAREHOLDER. 
See  Company. — Witness,  4 

SHERIFF. 
See  Bill  of  Sale. 

1.  In  an  action  against  a  sheriff  for 
removing  goods  taken  under  a  fi.  fa. 
without  paying  a  year's  rent,  which 
was  due  to  thb  landlord,  the  tenant 
against  whom  the  execution  issued  is 
a  competent  witness  for  the  plaintiff. 
Read  V,  Thoyts,  515 

2.  In  such  an  action  the  defendant 
pleaded  that  no  rent  was  in  arrear,  and 
that  the  sheriff  had  no  notice  that  any 
rent  was  in  arrear,  thus  admitting  the 
execution  and  the  taking  by  the  de- 
fendant. It  was  proved  that  the  goods 
were  actually  taken  by  M.,  and  had 
never  been  taken  except  on  that  occa- 
sion : — Held,  that  as  there  had  been  no 
other  seizure,  this  sufficiently  shewed 
M.  to  have  acted  by  the  authority  of 
the  defendant,  without  proof  of  any 
warrant.  Ilnd. 

3.  In  such  an  action  there  was  ia 
addition  to  the  special  count,  a  count 
in  trover  to  which  the  defendant  plead- 
ed not  guilty,  and  that  the  plaintiff  was 
not  possessed:  and  the  plaintiff  in  ad- 
dition to  the  proof  that  a  year's  rent 
was  due,  gave  in  evidence  an  absolute 
bill  of  sale,  by  which  the  tenant,  before 
any  rent  had  become  due,  assigned  all 
his  goods  (including  those  taken  in  the 
fi.  fa.)  to  the  plaintiff  for  a  debt,  the 
tenant  remaining  in  possession  of  the 
goods : — Held,  that  there  being  no  evi- 
dence on  the  latter  count  to  connect 
the  sheriff  with  the  taking  of  the  goods, 
the  plaintiff  must  fail  on  that  count; 
but  that  if  the  jury  thought  the  biU  of 
sale  void,  as  against  the  execution  cre- 
ditor, they  might  find  for  the  plaintiff 
on  the  first  count  for  the  amount  of  the 
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year's  rent ;  and  the  jury  having  found 
for  the  plaintiff  on  the  first  count,  and 
for  the  defendant  on  the  second  count, 
the  Judge  would  not  certify  under  the 
Stat.  4  Anne,  c.  16,  s.  5,  to  exempt 
the  defendant  from  costs  on  the  pleas 
pleaded  hy  him  to  the  first  count  of  the 
declaration.  Ibid. 

SHIPPING. 
See  Demurrage. 

1.  Sembley  that  the  broker's  commis- 
sion on  the  freight  of  ships  is  five  per 
cent.,  unless  there  be  a  special  agree- 
ment on  the  ship  he  chartered  upon  a 
tender.    Brown  v.  Naimey  204 

2.  The  usage  is  when  a  broker  has 
introduced  the  captain  of  a  ship  and  a 
merchant  together,  and  they  by  his 
means  enter  into  some  negotiation  as 
to  the  intended  voyage,  the  broker  is 
entitled  to  commission  if  a  charter-party 
is  effected  between  them  for  that  voy- 
age, even  though  they  may  employ  an- 
other broker  to  prepare  the  charter- 
party,  or  may  write  the  charter-party 
themselves.     Burnett  v.  Bouch,     620 

3.  If  a  broker  be  authorized  by  both 
parties,  and  acting  as  the  agent  of  each, 
communicates  to  the  merchant  what 
the  ship-owner  charges,  and  also  com- 
municates to  the  ship-owner  what  the 
merchant  will  give,  and  he  names  the 
ship  and  the  parties  so  as  to  identify 
the  transaction,  and  a  charter-party  be 
ultimately  effected  for  that  voyage,  this 
broker  is  entitled  to  his  commission; 
but  if  he  does  not  mention  the  names 
so  as  to  identify  the  transaction  he 
does  not  get  his  commission  to  the  ex- 
clusion of  another  broker,  who  after- 
wards introduces  the  parties  personally 
to  each  other.  Ibid, 

4.  A.,  a  broker,  introduced  a  merchant 
and  a  ship-owner  together  to  treat  for  a 
charter-party;  they  finally  made  the  char- 
ter-party through  B.,  another  broker. 
In  an  action  by  A.  for  his  commission, 
the  particulars  of  demand  were  ''  for 
commission  due  to  the  plaintiff  for  pro- 


curing  a  charter  for  a  vessel  called  the 
W. :" — Held,  sufficient.  Ibid. 

5.  In  an  action  for  a  libel  upon  a 
ship  imputing  unseaworthiness,  the 
plaintiff  may  give  evidence  of  special 
damage,  although  he  has  not  avowed  it 
in  his  declaration,  because  a  libel  upon 
a  chattel  is  not  actionable,  unless  the 
owner  sustain  some  damage  thereby. 
Ingram  v.  Lawwm^  826 

6.  Where  a  libel  was  published  in  a 
newspaper  on  the  31st  of  October,  and 
the  plaintiff  commenced  his  action  on 
the  4th  of  November,  it  was  Heldj  that 
in  the  estimate  of  damages  the  jnry 
need  not  confine  themselves  to  the  da- 
mage which  accrued  between  the  pub- 
lication and  the  bringing  of  the  action. 

Ibid. 
7*  In  an  action  against  the  proprie- 
tors of  a  steam  vessel,  to  recover  com- 
pensation for  damage  done  to  goods 
sent  by  them  as  carriers,  if,  on  the 
whole,  it  be  left  in  doubt  what  the 
cause  of  the  injury  was,  or,  if  it  may 
as  well  be  attributable  to  perils  of  the 
seas  as  to  negligence,  the  plaintiff  can- 
not recover ; — but  if  the  perils  of  the 
seas  required  that  more  care  should  be 
used  in  the  stowing  of  the  goods  on 
board  than  was  bestowed  on  them,  that 
will  be  negligence,  for  which  the  owners 
of  the  vessel  will  be  answerable.  Mud^ 
die  v.  Stride,  380 

8.  Whether,  in  such  a  case,  on  the 
arrival,  and  detention  by  foul  weather, 
of  the  vessel  at  a  place  from  which  the 
goods  could  be  conveyed  by  land  to  their 
destination,  the  captain  of  the  vessel  is 
bound  to  give  notice  to  the  consignee 
of  the  fact,  to  enable  him,  if  he  think 
proper,  to  obtain  the  goods  earlier  by 
sending  for  them — Qu€ere.  Ibid, 

9.  The  question  in  what  is  called  a 
running  down  case  is,  whether  the 
plaintiff  by  his  negligence  or  improper 
conduct  substantially  contributed  to  the 
occurrence  of  the  injury  of  which  he 
complains,  not  to  the  amount  of  it,  but 
to  its  occurrence.  Therefore,  where  a 
brig  was  carrying  the  anchor  in  a  post- 
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tion  contrary  to  the  by-laws  of  the 
river  Thames,  at  the  time  when  she 
came  in  collision  with  a  barge,  it  was 
Held  that  the  improper  carrying  of  the 
anchor  would  not  of  itself  be  sufficient 
to  make  the  owner  of  the  brig  respon- 
sible in  damages,  if  the  barge,  by  de- 
parting from  the  known  rule  of  the 
river,  brought  herself  into  the  situation 
in  which  the  brig  struck  her,  although 
but  for  the  position  of  the  anchor  the 
collision  would  not  have  produced  the 
iujury  complained  of.     Sills  v.  Browne 

601 

10.  The  deposition  of  a  witness 
taken  before  the  coroner  in  an  inquiry, 
touching  the  death  of  a  person  killed 
by  the  collision,  is  receivable  in  evi- 
dence in  an  action  for  damages,  if  the 
witness  be  shewn  to  be  beyond  the  sea. 

Ihid. 

11.  A  nautical  witness  cannot  be 
asked,  whether  he  thinks,  hating  heard 
the  evidence  in  the  cause,  that  the 
conduct  of  the  captain  was  correct  or 
not.  Ihid, 

12.  Evidence  of  a  practice  in  con- 
travention of  a  by-law  is  not  receiv- 
able. Ibid, 

13.  The  rule  of  the  river  is,  that  if 
a  light  vessel  is  going  free,  and  a 
loaded  vessel  is  coming  close-hauled  to 
the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the 
vessel  going  free  to  bear  away.     Ibid, 

SHOOTING. 

See  Attempting  to  discharge 
LOADED  Arms. 

1 .  Whether,  on  a  count  charging  a 
shooting  with  intent  to  murder,  it  is 
essential  that  the  jury  should  be  satis- 
fied that  that  intent  existed  in  the  mind 
of  the  prisoner  at  the  time  of  the  of- 
fence, or  whether  it  is  sufficient  that  it 
would  have  been  a  case  of  murder  if 
death  had  ensued — Q^€Bre,  But  if  it 
be  necessary  that  the  jury  should  be 
satified  of  the  intent,  the  circumstance 
that  it  would  have  been  a  case  of  mur- 


der if  death  had  ensued,  would  of  itself 
be  a  good  ground  from  which  the  jury 
might  infer  the  intent,  as  every  one 
must  be  taken  to  intend  the  necessary 
consequences  of  his  own  acts.  Regina 
V.  Jonesy  258 

2.  A.  was  night-poaching  in  a  wood 
belonging  to  B.,  and  B.  came  up  to  A.^ 
and  presented  a  pistol  at  him,  saying, 
''Damn  you,  surrender;"  A.  said, 
"  Now,  don't  you,"  and  raised  an  air- 
gun,  and  discharged  it,  and  wounded 
B.  Semble,  that  if  B.  had  died,  it 
would  not  have  been  a  case  of  murder. 

Ibid. 

SHOP. 

See  Larceny  in  a  Shop. 

SOLICITOR'S  BILL. 
See  Company,  4. 

SPECIAL   CONSTABLE. 

If  persons  duly  called  upon  by  the 
magistrates  to  serve  as  special  consta- 
bles refuse  to  do  so,  the  magistrates 
ought  to  cause  them  to  be  indicted. 
Regina  v.  Vincent ^  91 

2.  A  special  constable  duly  appoint- 
ed under  the  stat.  1  &  2  Will.  4,  c.  41, 
is  appointed  for  an  indefinite  time,  and 
remains  a  constable  till  his  services 
are  either  determined  or  suspended  un- 
der the  9th  section  of  that  statute,  and, 
being  so  appointed  under  that  statute, 
he  has  all  the  authority  of  an  ordinary 
constable  until  his  services  are  either 
determined  or  suspended.  Regina  v. 
Porter,  778 

STAMP. 

See  Landlord  and  Tenant,  4. 

1.  A  paper  in  the  following  form, 
signed  by  the  party,  ''Memorandum, 
dOth  April,  1836,  Settled  all  accounts 
of  law  business  up  to  this  day,  and 
will  give  a  receipt  in  full  of  all  de- 
mands when  called  for,  (signed)  J.T.;" 
stamped  with  an  agreement  stamp,  is 
receivable  in  evidence  without  a  receipt 
stamp.     Tebbutt  v.  Ambler^  60 
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SUGAR. 


THREATENING  TO  ACCUSE. 


2.  A  promissory  note  was  indorsed 
as  follows; — "  I  hereby  assign  this 
draft,  and  all  benefit  of  the  money  se- 
cured thereby,  to  J.  G.,  of,  &c.,  and 
order  the  within-named  T.  F.  H.  [the 
maker  of  the  note]  to  pay  him  the 
amount  thereof,  and  all  interest  in  re- 
spect thereof.  (Signed)  H.  O.  R.:" 
— Heldf  that  this  indorsement  did  not 
require  a  stamp.  Richards  v.  Franks 
urn,  221 

3.  An  I  O  U,  which  contains  special 
terms  that  the  sum  to  be  paid  shall  be 
reduced  in  a  certain  event,  and  that 
part  of  the  sum  shall  be  disposed  of  in 
a  particular  manner,  will  require  an 
agreement  stamp,  unless  it  relate  to  an 
amount  under  £20.  Evans  v.  Phil- 
potts,  270 

STATUTE  OF  FRAUDS. 
See  Goods  sold. 

STATUTE   OF   LIMITATIONS. 

See  Limitations. 

STATUTE,  PLEA  BY. 
See  Pleading,  2,  3. 

STEAM-ENGINES  USED    IN 

MINES,  DESTROYING. 

See  Mining-Engines. 

STOLEN  GOODS. 
See  Market  Overt. 

SUBSCRIBING  WITNESS. 
See  Attestation. — Witness,  2,  3. 

SUGAR. 

The  object  of  the  legislature  in  pass- 
ing the  Stat.  3  &  4  Will.  4,  c.  58,  was 
to  insure  that  double-refined  sugar 
should  be  pure  sugar  :  and,  though  it 
says  that  the  single-refined  sugar  from 
which  it  is  made  must  be  of  a  uniform 
whiteness  throughout,  that  must  be 
taken  to  mean  of  a  uniform  whiteness 
according  to  the  subject-matter;  and 
does  not  mean  that  every  loaf  or  lump 


must  be  free  from  all  discoloration. 
By  that  statute  standard  samples  must 
be  provided  for  the  purpose  of  compar- 
ing double  refined  sugar  with  them; 
and  these  standard  samples  must  be 
made  from  single-refined  sugar  of  a 
uniform  whiteness  throughout,  and  doQ« 
ble-refined  sugar  entered  for  the  boun« 
ty,  if  it  be  not  of  a  quality  equal  to  the 
standard  sample,  may  be  seized : — But 
there  is  not,  in  point  of  law,  any  right 
to  seize  such  sugar  on  account  of  a 
discoloration  which  prevents  it  from 
being  of  a  uniform  whiteness,  if  it  be  in 
fact  equal  in  quality  to  the  standard 
sample,  and  the  discoloration  does  not 
arise  from  impurities.  Waekerbath  v. 
Rich,  699 

SUICIDE. 

A  person  cannot  be  tried  for  inciting 
another  to  commit  suicide,  although 
that  other  commit  the  suicide.  Regina 
V.  Leddington,  79 

THREATENING    TO  ACCUSE, 
OBTAINING  MONEY  BY. 

A.  &  B.  were  indicted  for  the  of- 
fence of  robbery.  The  jury  found  that 
A.  took  the  property  of  the  prosecutor 
from  him  by  violence,  and  that  B.  was 
present  during  part  of  the  time,  and 
that  he  was  a  party  with  A.  to  a  design 
to  bring  the  prosecutor  to  the  place 
where  he  was  robbed  by  A.,  and  to  ob- 
tain property  from  him  on  a  false 
charge  of  an  unnatural  crime,  but  that 
he  was  not  aiding  or  assisting  in  or 
privy  to  the  taking  of  the  property 
from  the  prosecutor  by  violence: — 
Held,  by  all  the  Judges,  that  in  order 
to  convict  B.,  the  indictment  should 
have  been  framed  on  the  statute  1 
Vict.  c.  87)  s.  4,  and  that  he  could  not 
since  the  passing  of  that  statute,  under 
the  circumstances  of  this  case,  be  con- 
victed on  an  indictment  charging  the 
ofience  of  robbery.     Regina  v.  Henrti, 
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THREATENING  TO  LAY  AN 
INFORMATION,  OBTAIN- 
ING MONEY  BY. 

A.  threatened  B.  that  he  would  in- 
form against  him  for  selling  spirits 
without  a  license,  unless  B.  would  give 
him  a  sum  of  money.  B.  had  not,  in 
fact,  sold  any  spirits;  but  he  gave  A. 
the  money  to  prevent  an  information : — 
Heldy  that  A.  was  indictable  under  the 
Stat.  18  Eliz.  c.  5,  s.  4,  although  B. 
had  not  committed  auy  offence,  and  al- 
though no  information  was  ever  pre- 
ferred nor  any  process  sued  out.  Re- 
gina  v.  Best^  368 

TIME,  REASONABLE. 
See  Guarantee. 

TRADE,  USAGE  OF. 

See  Agent's  Commission. — Auctio- 
neer's Commission.  —  Broker's 
Commission — Carpenter. — Col- 


liers. 


TRAVERSE. 


See  Postponing  Tbial,  4,  5. 

1.  A.  was  indicted  at  the  assizes 
for  perjury;  he  had  neither  been  in 
custody  nor  on  bail.  After  the  bill 
was  found,  A.'s  counsel  applied  to 
have  the  case  tried  at  the  same  assizes 
at  which  the  bill  was  found.  The 
counsel  for  the  prosecution  objected, 
and  stated  that  no  notice  had  been 
given  by  the  defendant  to  the  prose- 
cutor of  his  intention  to  try  at  these 
assizes,  except  the  present  applica- 
tion : — Heidi  that  the  prosecutor  could 
not  be  compelled  to  try  at  these  as- 
sizes, and  the  case  therefore  stood 
over  to  the  next  assizes.  Regina  v. 
Trenfield,  284 

2.  If  a  person  be  indicted  for  a  mis- 
demeanor, and  it  be  a  different  mis-^ 
demeanor  from  that  for  which  he  has 
been  committed  or  held  to  bail,  he  is 
entitled  to  traverse,  although  he  has 
been  committed  or  bailed  more  than 
twenty  days.     Regina  v.  Howell^  437 

YOL.  IX. 


TREASON. 

See  Conspiracy. 

1.  To  constitute  the  treason  of  levy- 
ing war  against  her  Majesty  within  the 
realm,  there  must  be  an  insurrection, 
there  must  be  force  accompanying  that 
insurrection,  and  it  must  be  for  an  ob- 
ject of  a  general  nature;  and  if  a  per- 
son act  as  the  leader  of  an  armed  body 
who  enter  a  town,  and  their  object  be 
neither  to  take  the  town  nor  attack  the 
military,  but  merely  to  make  a  de- 
monstration to  the  magistracy  of  the 
strength  of  their  party,  either  to  pro- 
cure the  liberation  of  certain  prisoners 
convicted  of  some  political  offence,  or 
to  procure  for  those  prisoners  some 
mitigation  of  their  punishment,  this^ 
though  an  aggravated  misdemeanor,  is 
not  high  treason.     Regina  v.  Frost, 

129 

2.  In  a  case  of  high  treason  the 
prisoner  is  not  bound  of  necessity  to 
shew  what  was  the  object  or  meaning 
of  the  acts  done.  The  offence  charged 
must  be  made  out  by  those  who  make 
the  charge.  Ibid, 

3.  The  court  will  not  order  that 
money  taken  from  a  prisoner  charged 
with  high  treason  be  restored  to  him, 
unless  it  be  made  appear  to  the  Court 
that  the  money  forms  no  part  of  the 
proof  against  him.     Id.  131 

4.  Counsel  may  be  assigned  for  a 
prisoner  charged  with  high  treason 
upon  an  application  made  to  the  clerk 
of  the  Crown  during  an  adjournment  of 
the  commission  between  the  finding  of 
the  indictment  and  the  arraignment, 
or  the  prisoner  will  be  allowed,  if  he 
wishes  it,  to  delay  naming  his  counsel 
till  he  is  brought  up  to  be  tried.     Id. 

132 

5.  Prisoners  charged  with  high  trea- 
son will  be  allowed  copies  of  the  depo- 
sitions against  them  on  the  terms  pre- 
scribed by  the  stat.  6  &  7  Will.  4, 
c.  114,  s.  3.  Ibid. 

6.  A  person  charged  with  high  trea-* 
son   cannot  be  allowed  by  the  Court 
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before  which  he  is  tried  to  have  two 
attornies  unless  they  be  partners. 

Ibid. 
7-  The  Court  before  whom  a  pri- 
soner is  charged  with  high  treason  will 
not  order  that  papers  taken  from  his 
house  should  be  restored  to  him,  nei- 
ther will  they  order  that  he  shall  be 
furnished  with   copies   of  them.     Id. 

133 

8.  The  only  counsel  in  a  case  of 
high  treason  who  are  recognised  by 
the  Court  are  the  two  counsel  who  are 
assigned  by  the  Court,  and  the  Court 
will  not  take  notice  of  any  assistant 
counsel.     Id.  1 34 

9.  In  a  case  of  treason  where  the 
prisoner's  counsel  asked  that  the  names 
of  the  jurors  should  be  taken  from  a 
ballot-box  instead  of  being  called  over 
in  the  order  in  which  they  stood  in  the 
panel,  which  was  alphabetical,  and  this 
proposition  was  acquiesced  in  by  the 
Attorney-General,  the  Court  allowed 
the  names  of  the  jurors  to  be  taken 
from  a  ballot-box ;  but  if  the  Attorney- 
General  had  objected,  the  Court  would 
not  have  granted  the  application.     Id. 
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10.  The  provisions  of  the  stat.  6 
Geo.  4,  c.  50,  s.  29,  with  respect  to 
challenging  of  jurors  by  the  Crown,  is 
a  mere  re-enactment  of  the  law  on  this 
subject  as  it  was  before  the  passing  of 
that  statute.     Id.  136 

1 1 .  The  challenge  of  a  juror,  either 
by  the  Crown  or  by  the  prisoner,  must 
be  before  the  oath  is  commenced.  The 
moment  the  oath  has  begun  it  is  too 
late.  The  oath  is  begun  by  the  juror 
taking  the  book,  having  been  directed 
by  the  officer  of  the  Court  to  do  so ;  but 
if  the  juror  takes  the  book  without  au- 
thority, neither  party  wishing  to  chal- 
lenge is  to  be  prejudiced  thereby.    Id. 
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12.  In  charging  a  jury  with  a  pri- 
soner in  a  case  of  high  treason,  it  is 
not  necessary  to  read  the  whole  of  the 
indictment  at  length  to  the  jury,  unless 
the  prisoner  or  his  counsel  wish  it;  it 


is  sufficient  for  the  clerk  of  the  Crown 
to  state  the   substance  of  it*     Id. 
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13.  During  a  trial  for  high  treason, 
which  was  expected  to  last  several 
days,  the  Court  ordered  that  the  pri- 
soner's attorney  should  have  access  to 
him  every  day  after  the  rising  of  the 
Court  till  10  p.  m.,  and  before  the 
sitting  of  the  Court  from  7  a.  m.,  al- 
though it  was  stated  by  the  governor  of 
the  prison  that  the  prison  was  not 
open  for  any  other  purpose  till  half- 
past  7  a.  m.,  and  was  shut  for  the 
night  at  9  p.  m.  Ibid. 

14.  In  a  case  of  high  treason  a  wit- 
ness was  described  in  the  list  of  wit- 
nesses as  ''  S.  S.,  of  the  parish  of  St. 
W.,  in  the  borough  of  N.,  in  the 
county  of  M.,  labourer."  N.  was  a 
place  with  6,000  inhabitants,  and 
formed  only  a  part  of  the  parish  of  St. 
W.,  which  was  a  large  parish  extend- 
ing beyond  the  borough  of  N. : — Held, 
sufficient,  and  that  it  was  neither  a 
misdescription  nor  too  general.      Id. 

147 

15.  In  a  case  of  high  treason  or 
conspiracy  the  prosecutor  may  either 
prove  the  conspiracy  which  renders  the 
acts  of  the  co-conspirators  admissible 
in  evidence,  or  he  may  prove  the  acts 
of  the  different  persons,  and  thus  prove 
the  conspiracy;  therefore,  in  a  case  of 
high  treason,  where  it  appeared  that  a 
party  met,  which  was  joined  by  the  pri- 
soner on  the  next  day,  the  counsel  for 
the  prosecution  was  allowed  to  ask 
what  directions  one  of  the  party  gave 
on  the  day  of  their  meeting  as  to  where 
they  were  to  go,  and  for  what  purpose. 
Id.  149 

16.  On  a  trial  for  high  treason  a 
witness  was  described  in  the  list  of 
witnesses  as  "  of  Cross-y-Cylog,  in  the 
parish  of  L."  The  witness  stated  that 
he  lived  near  Cross-y-Cylog,  (which 
means  Cross-of-the-Cock),  and  that 
there  were  two  public-houses,  each  so 
called,  and  that  his  house  was  between 
them  and  sixty  yards  from  each.     It 
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was  also  proved  that  there  was  a  clus- 
ter of  houses  at  this  place,  and  that  a 
witness  had  directed  invoices  to  one  of 
them  as  Cross-y-Cylog : — Held,  that 
the  witness  was  not  properly  described. 
Id.  150 

17.  In  a  case  of  high  treason  a  wit- 
ness was  described  in  the  list  of  wit- 
nesses as  '*  M.  J.j  of  P.,  in  the  parish 
of  St.  W.,  in  the  county  of  M.,  some- 
times abiding  at  the  house  of  his  son 
J.  J.,  in  the  parish  of  B.,  in  the  said 
county."  The  witness  occupied  a 
house  at  P.,  in  the  parish  of  St.  W., 
in  which  his  wife  resided,  he  going  to 
work  with  his  son  and  returning  to  his 
house  at  P.  about  three  days  in  every 
two  months.  The  son's  house  was  in 
the  parish  of  M.  and  not  in  the  parish 
of  B. : — Held^  that  if  the  witness  had 
been  described  as  of  P.,  in  the  parish 
of  St.  W.,  that  would  have  been  suffi- 
cient, but  that,  as  the  latter  part  of  the 
description  was  incorrect,  it  vitiated  the 
whole.     ld»  151 

18.  In  a  case  of  high  treason  evi- 
dence had  been  given  for  the  prose- 
cution that  an  armed  party  attacked 
the  W.  hotel,  in  which  the  magistrates 
and  troops  were  stationed.  To  sbew 
that  the  intention  of  the  party  was  not 
treasonable,  but  was  merely  to  procure 
the  release  of  certain  prisoners,  a  wit- 
ness was  called  to  prove  that  on  the 
party  arriving  at  the  hotel  gate,  they 
were  asked  by  a  special  constable  what 
they  wanted,  when  one  of  them  answer- 
ed, "  Surrender  up  your  prisoners."  It 
was  proposed  to  call  evidence  in  reply 
to  shew  that  that  was  not  said  at  the 
hotel  gate : — Held,  that  this  was  pro- 
perly evidence  in  reply.     Id.  159 

19.  In  a  case  of  high  treason,  where 
the  Crown  gave  evidence  in  reply,  the 
witness  in  reply  was  called  before  the 
second  counsel  for  the  prisoner  ad- 
dressed the  jury,  and  the  leading  coun- 
sel for  the  prisoner  commented  on  the 
evidence  in  reply  also  before  the  second 
counsel  for  the  prisoner  addressed  the 
jury.     Id.  160 


20.  On  a  trial  for  high  treason  it 
was  objected,  after  the  jury  had  been 
charged  with  the  prisoner,  but  before 
the  first  witness  was  examined,  that  the 
prisoner  had  had  no  list  of  witnesses 
delivered  to  him  under  the  stat.  7  Anne, 
c.  21.  It  appeared  that  the  indict- 
ment was  found  on  the  11th  of  Decem- 
ber, and  that  on  the  12th  of  Decem- 
ber a  copy  of  it  and  of  the  panel  of  the 
jurors  intended  to  be  returned  by  the 
sheriff,  were  delivered  to  the  prisoner, 
and  that  on  the  17th  of  December  the 
list  of  witnesses  was  delivered  to  him. 
The  prisoner  was  arraigned  on  the  3 1st 
of  December.  The  objection  to  the 
delivery  of  the  list  of  witnesses  was, 
that  the  copy  of  the  indictment  and  the 
lists  of  jurors  and  witnesses  should 
have  been  all  delivered  at  the  same 
time  simul  et  semel : — Held,  by  a  ma- 
jority of  the  Judges,  that  the  delivery 
of  the  list  of  witnesses  was  not  a  good 
delivery  in  point  of  law,  but  that  the  ob- 
jection to  the  delivery  of  the  list  of  wit- 
nesses was  not  made  in  due  time,  and 
the  Judges  agreed  that  if  the  objection 
had  been  made  in  due  time,  the  effect 
of  it  would  have  been  a  postponement 
of  the  trial  in  order  to  give  time  for  a 
proper  delivery  of  the  list.     Id.      162 

21.  If,  in  a  case  of  high  treason,  a 
point  be  reserved  for  the  opinion  of  the 
fifteen  Judges,  their  Lordships,  if  the 
point  be  argued,  will  only  hear  one 
counsel  on  each  side ;  and  as  the  coun- 
sel are  in  the  nature  of  amici  curiae, 
their  Lordships  will  hear  counsel  who 
were  not  assigned  at  the  trial.   Id,  165 

22.  If  cases  be  reserved  for  two  dif« 
ferent  prisoners  on  the  same  point,  and 
both  are  argued,  the  Judges  will  hear 
each  case  quite  separately,  unless  the 
counsel  consent  to  some  other  arrange- 
ment. Ibid, 

23.  On  a  trial  for  high  treason  any 
objection  to  the  description  of  the  wit- 
ness in  the  list  of  witnesses  must  be 
taken  on  the  voire  dire,  and  comes  too 
late  after  the  witness  is  sworn  in  chief. 
Id.  183 
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VERDICT. 

and  are  gailly  of  criininal  negligence  in 
not  putting  down  an;  unlawful  assem- 
bly, ihey  are  liable  to  be  prosecuted  for 
a  breach  of  their  duty.  Regina  v. 
Ntale.  431 

3.  The  mode  of  dispersing  an  un- 
lawful assembly  may  be  very  ilifftrent 
according  to  the  circumstances  attend- 
ing it  in  each  particular  case;  and  an 
nnlawful  assembly  may  be  so  far  verg- 
ing towards  a  riot,  that  it  may  be  the 
boundeD  duty  of  the  magistrates  to 
take  immediate  steps  to  disperse  the 
assembly;  and  there  may  be  cases 
where  the  magistrates  will  be  bound  to 
use  force  to  disperse  an  unlawful 
assembly,  Ihid. 

USAGE  OF  TRADE. 
iSee  Aoent's  Commission. — Auctio- 
neer's   Commission.  —  Broker's 
CouuissioN. — Carpekter.— CoL- 

LIBBS. 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  1,  2. 

VARIANCE. 
See  Amendment. — Com,  2. 

VENUE. 
5ee  Parish. 
At  the  Central  Ciiminal  Court,  a 
person  was  indicted  for  a  burglary  in 
a  house,  which  was  stated  in  the  in- 
dictment to  be  "at  the  parish  of  W." 
The  prosecutor  stated  that  the  correct 
name  of  the  parish  was  St,  Mary  W. 
In  the  statute  4  &  5  Will.  4,  c.  36, 
(the  Central  Criminal  Court  Act),  s.  2, 
this  parish  is  called  *'  the  parish  of 
W.i" — ^eU,  sufficient.  Reginav.St. 
John,  40 

VERDICT. 
1.  In  an  action  against  the  owner 
of  a  brig  for  an  injury  done  to  a  sloop 
belonging  to  the  plaintiff,  the  amount 
of  damage  proved  was  upwards  of 
£S00 — the  jury   gave   a   verdict   for 
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£250  only,  and  on  being  asked  how  they 
made  up  their  verdict,  replied  that  in 
their  opinion  there  were  faults  on  both 
sides : — Held,  that  notwithstanding  this 
the  plaintiff  was  entitled  to  the  verdict, 
as  there  might  be  faults  in  the  plaintiff 
to  a  certain  exteut,  and  yet  not  to  such 
an  extent  as  to  prevent  his  recovering. 
Raiain  v.  Milckell,  613 

2.  The  plaintiff  is  to  prove  his  case 
to  the  satisfaction  of  the  jury;  and  if 
he  leaves  it  doubtful  either  from  the 
circumstances  which  surround  it  or 
from  the  character  of  his  witness,  the 
defendant  is  entitled  to  the  verdict. 
Long  v.Hilehcoek,  619 

WARRANTY. 
See  Begin,  Rioht  to,  6. 


WILL,  SECRETING. 

1.  Senible,  that  in  an  indictment 
under  the  stat.  7  &  8  Geo.  4,  c.  29, 

s.  22,  for  destroying  or  concealing  a 
will  for  any  fraudulent  purpose,  the 
purpose  ought  to  be  stated  in  the  in- 
dictment.    Regina  v.  Morris,  89 

2.  If  a  defendant  concealed  a  will, 
and  the  money  which  ought,  by  the 
will,  to  have  gone  to  A.  and  B.,  and 
with  it  paid  the  debts  of  the  husband 
of  the  next  of  kin  to  wham  he  was  b 
creditor,  this  would  be  a  fraudulent 
purpose  within  the  stat.  7  &  8  Geo.  4, 
c.  29,  s.  21.  Ibid. 

WITNESS. 
See  .Accessary  before  the  Fact,  3. 

—Evidence,   6.— Sheriff,    1. — 

Treason,  14,  Ifi,  17,  23. 

1.  The  calling  of  a  witness,  whose 

me  is  on  (be  back  of  the  indictment 
for  the  other  side,  to  cross-examine,  is 
by  no  means  of  course.  It  is  discre- 
tionary even  in  felony,  but  it  is  a  dis- 
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cretion  a]iFBys  exercised,  and  it  seetna        5.  A.,  an  at 

that  the  same  discretion  may  veil  be  aubpcenaed  as 

exercised  in  misdemeanor,     Regina  v.  which  A,  was 

Vincent,  91  fore  be  went  to 

2.  A  aDbacribing  witness  who  re-  who  was  to  pa 
aides  in  Dublin  is  out  of  the  jurisdic-  would  do  ao, 
tion  of  the  Courta  of  this  countiy  ao  which  B,  atten 
as  to  let  in  proof  of  his  handwriting,  A. 'a  cleric,  bj 
the  same  as  if  be  were  dead.  Doe  d.  gave  B,  an  1 
ComueU  V.  CapcTton,                       112  B.'s  expenses  : 

3.  If,  since  the  execution  of  a  deed,  amount  A.  leci 
the  subscribing  witness  to  it  has  be-  parlf  after  the 
come  blind,  a  party  suing  on  the  deed  been  taxed: — . 
must,  if  non  est  factum  be  pleaded,  cover  the  amoi 
coll  the  subscribing  witness,  and  it  is  ation  cootainin 
not  enough  to  prove  the  handwriting  of  and  received, 
the  parties  executing  the  deed  and  of  staled,  Etan 
the    subscribing   witness.      Cronk   v. 

Frith,  197 

4.  A  batcher  sued  three  of  the  di-  \f  | 
rectors   of    a  Zoological   Society   for 

goods  supplied  for  the  animals.  For  S<eAssAtiLT,i 
the  defence  a  witness  was  called  to  tenptino  : 
prove  that  the  plaintiff  was  a  share-  Arms. — Sh 
holder  in   the   society.     The  witness        Qq  ^  chara 

was   himself  a  shareholder,    and  had  ^]^  intent  to 

been  released  by  one  of  the  defend-  \^  ),  immateria 

ants:— //eW,  that  the  witness  was  not  gnaued,  the    c 

competent   without   being   released   by  gmrder  or  ma 

all   the  three  defendants,  but  that  he  jVtcW^ 
would  be  so,   if  released  by   all  three 
defendants,   without  bdng  released  by  „, 

the  other  sbarebolders,   Beltsy.  Jiinee, 

199  Se 
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